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PREFACE.
This work is designed to show the development of the public land
system from 1875, where the first volume of Copp's Public Land Laws
leaves the subject, to 1882, where Volume 9 of Copp's Land Owner resumes it. The intention is to present a repository of the important deci-sions and regulations of the Land Department during that period, rather
than an exposition of the rulings and instructions in force at the present
time.
Copp's Land Owner, published monthly since April, 1874, was expected to supply this demand, and numerous bound volumes have been
disposed of. But so many back numbers are now exhausted, that something is demanded to supply the missing matter. It has been deemed
better to reprint in book form rather than in Land-Owner form, and
this volume is accordingly submitted with the hope that. it may prove
useful to the profession.
SCOPE OF THE WORK.

All branches of public land law are included except that relating to
mineral lands, which is made the subject of a separate book entitled
"Copp's United States Mineral Lands" (2d edition, 1882). The U.S.
Revised Land Statutes and the Public Land Commission's Codification
of the General and Permanent Land Laws are also included.
H. N. COPP.

Wasmngton, D. C., Duem6er, 1882.
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PART1.-LAWS.
I. REVISED
STATUTES
OFTHEUNITED
STATES.
A. THE GENERAL LAND OFFICE.
TITLEXI.-CHAPTER
THREE.
Sec.

Sec.

446. Commissioner of the General Land Office.
447. Recorder of General Land-Office.
4,48. Principal clerks on private and public
land claims.
449. Principal clerk of the surveys.
450. Secretary to the President to sign
land-patents.
451. Assistant secretary to sign land-patents,
452 . Restriction upon officers, clerks, and
employ~s.

453.
454.
455.
456.
457.
458.
459.
46o.
461.

Duties of Commissioner.
Custody of seal, books, records, etc.
Plats of land surveyed.
Returns and accounts relative to
. lands.
Warrants for military lands.
Issue of patents for lands.
Duties o( Recorder.
Copies of papers filed in the Department.
Fees for exemplification of patents,
etc.

SEc. 446. There shall be in the Department of the Interior a Commissioner of the General Land-Office, who shall be appointed by the President, by and with the advice and consent of the Senate, and shall be entitled to a salary of four thousand dollars a year.
SEC. 447. There shall be in the General Land-Office an officer called
the Recorder of the General Land-Office, who shall be appointed by the
President, by and with the advice and consent of the Senate, and shall
be entitled to a salary of two thousand dollars a year.
SEC. 448. There shall be in the General Land-Office a Principal Clerk
of the public lands, and a Principal Clerk on Private Land-Claims, who
shall be appointed by the President, by and with the advice and consent
of the Senate, and shall each be entitled to a salary of one thousand eight
hundred dollars a year; and they shall perform such duties as may be
assigned to them by the Commissioner of the General Land-Office. And
the chief clerk of the General Land-Office shall perform the duties of the
Commissioner of the General Land-Office in case of a vacancy in said
office, or of the absence or sickness of the Commissioner.
SEC. 449. There shall be in the General Land-Office a Principal Clerk
(1)

--
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REVISED STATUTES .

of the Surveys, who shall be appointed by the President, by and with the
advice and consent of the Senate; and shall be entitled to a salary of one
thousand eight hundred dollars a year. He shall direct and superintend
the making of surveys, the returns thereof, and all matters relating there to, which are done through the officers of the Surveyor-General, and
perform such other duties as may be assigned to him by the Commissioner
of the General Land-Office.
SEC. 450: The President is authorized to appoint, from time to time, by
and with the advice and consent of the Senate, a secretary, at a salary
of one thousand five hundred dollars a year, whose duty it shall be, under
the direction of the President, to sign in his name, and for him, all patents for land sold or granted under the authority of the United States.
SEC. 451. If at any time the number of patents for lands sold or
granted under the authority of the United States is such that they cannot
be signed within a reasonable time by the secretary appointed under the
preceding section, the President may appoint an assistant secretary to
sign the same, but such assistant shall be employed by the express direction of the President, and only for such time as may be necessary to bring
up the arrears of patents which may be ready for signature.
SEC. 45:2. The officers, clerks, and employes in the General Land-Office
are prohibited from directly or indirectly purchasing or becoming inter ested in the purchase of any of the public land; and any person who violates this section shall forthwith be removed from office.
SEC. 453. The Commissioner of the General Land-Office shall perform,
under the direction of the Secretary of the Interior, all executive duties
appertaining to the surveying ancl sale of the public lands of the United
States, or in any wise respecting such public lands, and, also, such as relate
to private claims of land, and the issuing of patents for all agents (a) of
land under the authority of the Government .
SEC. 454. The Commissioner of the General Land-Office shall retain
the charge of the seal heretofore adopted for the office, which may con tinue to be used, and of the records, books, papers, and other property
appertaining to the office.
SEC. 455. The Commissioner of the General Land-Office shall, when
required by the President or either House of Con$ress, make a plat of
any land surveyed· under the authority of the Umted States, and give
such information respecting the public lands and concerning the business
of his office as shall be directed.
SEC. 4~6. All returns relative to the public lands shall be made to the
Commissioner of the General Land-Office; and he shall have power to
audit and settle all public accounts relative to the public lands; and upon
the settlement of any such account he shall certify the balance, and
transmit the account, with the vouchers and certificate, to the First
Comptroller of the Treasury for his examination and decision thereon.
SEC. 457. In all cases in which land has heretofore or shall hereafter
be given by the United States for military services, warrants shall be
granted to the parties entitled to such land by the Secretary of the Interior; and such warrants shall be recorded in the General Land-Office,
in books to be kept for the purpose, and shall be located as is or may be
provided by law; and patents shall afterwards be issued accordingly.
SEC. 458. All patents issuing from the General Land-Office shall be
issued in the name of the United States, and be signed by the President,
(a) SEC.453. "Agmts" sl,ou/d lu "pollls ."
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and countersigned by the Recorder of the General Land-Office, and
shall be recorded in the office, in books to be kept for the purpose.
SEC. 459. It shall be the duty of the Recorder of the General LandOffice, in pursuance of instructions from the Commissioner, to certify
and affix the seal of the Office to all patents for public lands, and to attend to the correct engrossing, recording and transmission of such patents . He shall prepare alphabetical indexes of the names of patentees,
and of persons entitled to patents; and he shall prepare such copies and
exemplifications of matters on file or ~ecorded in the General Land-Office
as the Commissioner may from time to time direct. Whenever the office
of Recorder shall become vacant, or in case of his sickness or absence,
the duties of his office shall be performed ad interim by the principal
clerk on private land-claims.
SEc. 460 . Whenever any person claiming to be interested in or entitled
to land, under any grant or patent from the United States, applies to the
Department of the Interior for copies of papers filed and remaining
therein, in any wise affecting the title to such land, it shall be the duty of
the Secretary of the Interior to cause such copies to be made out and authenticated , under his hand and the seal of the General Land-Office, for
the person so applying .
SEC. 461. All exemplifications of patents, or papers on file, or of record
in the General Land-Office, which may be required by parties interested,
shall be furnished by the Commissioner upon the payment by such parties
at the rate of fifteen cents per hundred words, and two dollars for copies
of township plats or diagrams, with an additional sum of one dollar for
the Commissioner's certificate of verification, with the General Land Office seal ; and one of the employes of the office shall be designated by
the Commissioner as the receiving clerk, and the amounts so received
shall, under the direction of the Commissioner, be paid into the Treasury;
but fees shall not be demanded for such authenticated copies as may be
required by the officers of any branch of the Government, nor for such
unverified copies as the Commissioner in his discretion may deem proper
to furnish.

B. THE

PUBLIC LANDS .

TITLEXXXII
.-CHAPTERONE.
SURVEYORS AND DEPUTY SURVEYORS .
Sec.

Sec.

Surveyors-general, how and where
appointed.
2208. Salary of in Louisiana, Florida, Minnesota, Nebraska, Iowa, and Dakota.
2209. Salary of in Oregon and Washington .
2210. Salary of in Colorado , New Mexico,
California, Idaho, Nevada, Mon•
tana, Utah,Wyoming,and Arizona.

2211 .

2~.

2212.
2213 .
22142215 .
2216.

Salaries of in Florida, Oregon, and
California, how and from what
time payable.
Offices, number and location of.
Offices, location of in Minnesota,
Idaho, Nebraska, and Iowa.
Residence of surveyor-general.
Bond of surveyor-general.
New bond of and additional security .

4

REVISED STATUTES.
Sec.

Sec.
2217.
2218.
2219.

2220.
2221
2222.
2223.
2224.

Duration of office.
Completion of surveys, delivery of
field-notes, etc.
Devolution of surveyor-general's
powers upon Commissioner of
Land-Office, when.
Free access to field-notes, etc., delivered to States.
Conditions of delivery of field-notes
to the States.
Continuance of duties after expiration of commission.
General duties of surveyors-general.
Seals of surveyors-general of California, Oregon, and Louisiana, transscripts from records of.

2225 .
2226.
2227.
2228 .
2229.

2230.
2231 .
2232.
2233.

Transcripts from records of Louisiana.
Clerk-hire, allowance of to surveyors-general.
Office-rent, allowance of to surveyors-general.
Duties of register and receiver performed by surveyor-general.
Official papers, etc., in office of sur-·
veyor-general of California; copies
thereof . .
Bond of deputy-surveyor.
Oath of deputy-surveyor.
Suit on bond of deputy-surveyor,
lien of.
Penalty for default of deputy.

SEC. 2207. There shall be appointed by the President, by and with the
advice and consent of the Senate, a surveyor-general for the States and
Territories herein named, embracing, respectively, one surveying district,
namely : Louisiana, Florida, Minnesota, Kansas, California, Nevada,
Oregon, Nebraska and Iowa, Dakota, Colorado, New Mexico, Idaho,
Washington, Montana, Utah, Wyoming, Arizona.
SEC. 2208. The surveyors-general of Louisiana, Florida, Minnesota,
Kansas, Nebraska and Iowa, and of Dakota Territory, shall each receive
a salary at the rate of two thousand dollars a year.
SEC. 2:209 . The surveyors-general of Oregon and of Washington shall
each receive a salary at the rate of two thousand five hundred dollars a
year.
SEC.:2210 . The surveyors-general of Colorado, New Mexico, California,
Idaho, Nevada, Montana, Utah, Wyoming, and Arizona, shall each receive a salary at the rate of three thousand dollars a year.
The salary of each surveyor-general of Florida, Oregon,
SEC. 22u.
and California shall be paid quarter-yearly, and shall commence from the
time he enters into bond, as provided by law.
SEC. :2:21:2. There shall be but one office of surveyor-general in each
surveyor-general's district; and such office shall be located as the President, in: view of the ·public convenience, may from time to time direct,
except as provided in the following section.
SEc. 2:213. The surveyor-general's office for Minnesota district shall
continue to be located at the city of St. Paul; that for Idaho Territory,
at Boise City; and that for the district of Nebraska and Iowa, at Plattsmouth, in Nebraska.
SEC. :2:214 . Every surveyor-general, while in the discharge of the duties
of his office, shall reside in the district for which he. is appointed.
SEC. 2:215. Every surveyor-general shall, before entering on the duties of
his office, execute and deliver to the Secretary of the Interior a bond, with
good and sufficient security, for the penal sum of thirty thousand dollars,
conditioned for the faithful disbursement, according to law, of all public
money placed in his hands, and for the faithful performance of the duties
of his office.
SEC. :2216. The President is authorized, whenever he may deem it expedient, to require any surveyor-general to give a new bond and additional security, under the direction of the Secretary of the Interior, for
the faithful disbursement, according to law, of all money placed in his
bands.
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· SEC. 2217 .. The commission of every surveyor-general now in office,
and of every surveyor-general hereafter aypointed, shall cease and expire,
unless sooner vacated by death, resigna«'on, or removal from office, in
four years from the date of the commission.
SEC. 2218 . The Secretary of the Interior shall take all the necessary
measures for the completion of the surveys in the several surveying districts for which surveyors-general have been, or may be, appointed, at the
earliest periods compatible with the purposes contemplated by law; and
whenever the surveys and records of any such district are completed, the
surveyor-general thereof shall be required to deliver over to the secretary
of state of the respective States, including such surveys, or to such other
officer as may be authorized to receive them, all the field-notes, maps,
records, and other papers appertaining to land-titles within the same; and
the office of surveyor-general in every such district shall thereafter cease
and be discontinued.
SEC. 2219. In all cases where, as provided in the preceding section,
the field-notes, maps, records, and other papers appertaining to land-titles
in any State arl! turned over to the authorities of such State, the same authority, powers, and duties in relation to the survey, resurvey, or subdivision of the lands therein, and in all matters and things connected therewith, as previously exercised by the surveyor-general, whose district included such State, shall be vested in, and devolved upon, the Commissioner of the General Land-Office .
SEC. 2220. Under the authority and direction of the Commissioner of
the General Land-Office, any deputy surveyor or other agent of the
United States shall have free access to any such field-notes, maps, records,
and other papers, for the purpose of taking extracts therefrom, or making
copies thereof, without charge of any kind.
SEc. 2221. The field-notes, maps, records, and other papers mentioned
in section twenty-two hundred and nineteen, shall in no case be turned
over to the authorities of any State, until such State has provided by law
for the reception and safe-keeping of the same as public records, and for
the allowance of free access to the same by the authorities of the United
States.
SEC. 2222. Every surveyor-general, register, and receiver, except where
the President sees cause otherwise to determine, is authorized to continue
in the uninterrupted dischar~e of his regular official duties, after the day
of expiration of his commission, and until a new commission is issued to
him for the same office, or until the day when a successor enters upon the
duties of such office; and the existing official bond of any officer so
acting shall be deemed good and sufficient, and in force, until the date of
the approval of a new bond to be given by him, if re-commissioned, or
otherwise, for the additional time he may so continue officially to act,
pursuant to the authority of this section.
SEC. 2223. Every surveyor-~eneral shall engage a sufficient number of
skillful surveyors as his deputies, to whom he is authorized to administer
the necessary oaths upon their appointments.
He shall have authority to
frame regulations for their direction, not inconsistent with law or the instructions of the General Land -Office, and to remove them for negligence
or misconduct in office.
Second . He shall cause to be surveyed, measured, and marked, without
delay, all base and meridian lines through such points, and perpetuated
by such monuments, and such other correction parallels and meridians, as
may be prescribed by law or by instructions from the General Land-Office,
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in respect to the public lands within his surveying district, to which the
Indian title has been or may be hereafter extinguished.
Third. He shall cause to be surveyed all private land claims within his
district after they have been confirmed by authority of Congress, so far as
may be necessary to complete the survey of the public lands.
Fourth. He shall transmit to the register of the respective land-offices
within' his district, general and particular plats of all lands surveyedby
him for each land-district; and he shall forward copies of such plats to
the Commissioner of the General Land-Office.
Fifth. He shall, so far as is compatible with the desk-duties of his office,
occasionally inspect the surveying operations while in progress in the field,
sufficiently to satisfy himself of the fidelity of the execution of the work
according to contract, and the actual and necessary expenses incurred by
him while so engaged shall be allowed; and where it is incompatible with
his other duties for a surveyor-general to devote the time necessary to
make a personal inspection of the work in progress, then he is authorized
to depute a confidential agent to make such examination ; and the actual
and necessary expenses of such person shall be allowed and paid for that
service, and five dollars a day during the examination in the field ; but
such examination shall not be protracted beyond thirty days, and in no
case longer than is actually necessary; and when a surveyor-general, or
any person employed in his office at a regular salary, is engaged in such
special service, he shall receive only his necessary expenses in addition to
his regular salary.
SEc. 2224. The official seals heretofore authorized to be provided for
the offices of the surveyors-general of Oregon, California, and Louisiana,
shall continue to be used ; and any copy of or extract from the plats,
field-notes, records, or other papers on file in those offices, respectively,
when authenticated by the seal and signature of the proper surveyorgeneral, shall be evidence in all cases in which the original would be evidence.
·
SEC. 2225. Any copy of a plat of survey, or transcript from the records
of the office of surveyor-general .of Louisiana, duly certified by him,
shall be admitted as evidence in all the courts of the United States and
the Territories thereof.
SEc.· 2226. There shall be allowed for the offices of the several surveyors-general, for clerk-hire therein, such sums as may be appropriated for
the purpose by Congress from year to year.
SEC. 2227. There shall be allowed for office-rent, fuel, books, stationery, and other incidental expenses of the several offices of surveyorsgeneral, such sums as may be appropriated for the purpose by Congress,
from year to year.
•
SEC. 2228. The President is authorized, in any case where he thinks
the public interest may require it, to transfer the duties of register and
receiver in any district to the surveyor-general of the surveying-district in
which such land-district is located.
SEC. 2229. All official books, papers, instruments of writing, documents, archives, official seals, stamps, or dies, which have been heretofore
authorized by law to be collected and deposited in the surveyor-general's
office in California, shall be safely and securely kept by such surveyorgeneral in the archives of his office ; and copies thereof, authenticated by
the surveyor-general under his seal of office, shall be evidence in all cases
where the originals would be evidence.
SEC. 2230. Every deputy-surveyor shall enter into bond, with sufficient
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security, for the faithful performance of all surveying contracts confided
to him ; and the penalty of the bond, in each case, shall be double the
estimated amount of money accruing under such contracts, at the rate per
mile stipulated to be paid therein. The sufficiency of the sureties to all
such bonds shall be approved and certified by the proper surveyor-general.
SEC. 2231. The surveyors-general, in addition to the oath now authorized by law to be administered to deputies on their appointment to office,
shall require each of their deputies, on the return of his surveys, to take
and subscribe an oath that those surveys have been faithfully and correctly
executed, according to law and the instructions of the surveyor-general.
SEC. 2232. The district attorney of the United States, in whose district
any false, erroneous, or fraudulent surveys have been executed, shall, upon
the application of the proper surveyor-general, immediately institute suit
upon the bond of such deputy; and the institution of such suit shall act
as a lien upon any property owned or held by such deputy, or his sureties,
at the time such suit was instituted.
·
SEC. 2233. In the event of the failure of a deputy in Louisiana to comply with the terms of his contract, unless such failure be satisfactorily
shown by him to have arisen from causes beyond his control, he shall forfeit the penalty of his bond on due process of law, and ever afterward be
debarred from receiving a contract for surveying public lands.

CHAPTER
TWO.
REGISTERS AND RECEIVERS.
Sec.

Sec.

2234. Registers lllld receivers, appointment
of.
2235. Residence of register and receiver.
2236. Bond of register and receiver.
2237. Salaries of register and receiver.
22,38. Fees and commissions of register and
receiver.
2239. Fees of register and receiver for con•
solidated land -offices.
2240. Maximum of compensation for regis•
ters and receivers.
2241. Excess of compensation to be paid
in Treasury.

2242. Illegal fees; penalty.
2243. Compensation of registers and receivers, when to commence.
2244. Duration of office of registers and
receivers.
2245. Monthly and quarterly returns of receivers.
2246. Oaths administered by registers and
receivers.
2247. Penalty for false information by register.

SEC: 2234. There shall be appointed by the President, by and with the
advice and consent of the Senate, a register of the land-office and a receiver of public moneys, for each land-district established by law.
SEC. 2235. Every register and receiver shall reside at the place where
the land-office for which he is appointed is directed by law to be kept.
SEC. 2236. Every register and receiver shall, before entering on the
duties of his office, give bond in the penal sum of ten thousand dollars,
with approved security, for the faithful discharge of his trust.
SEC. 2237. Every register and receiver shall be allowed an annual salary
of five hundred dollars.
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SEC. 2238. Registers and receivers, in addition to their salaries, shall be
allowed each the following fees and commissions, namely:
First. A fee of one dollar for each declaratory statement filed and for
services for acting on pre-emption claims.
Second. A commission of one per centum on all moneys received at
each receiver's office.
Third. A commission to be paid by the homestead applicant, at the
time of entry, of one per centum on the cash price, as fixed by law, of the
land applied for; and a like commission when the claim is finally established, and the certificate therefor issued as the basis of a patent.
Fourth. The same commission on lands entered under any law to
encourage the growth of timber on western prairies, as allowed when the
like quantity of land is entered with money.
Fifth. For locating military bounty-land warrants, issued since the
eleventh day of February, eighteen hundred and forty-seven, and for
locating agricultural college land-scrip, the same commission, to be paid
by the holder or assignee of each warrant or scrip, as is allowed for sales
of the public lands for cash, at the rate of one dollar and twenty-five cents
per acre.
Sixth. A fee, in donation cases, of five dollars for each final certificate
for one hundred and sixty acres of land, ten dollars for three hundred and
twenty acres, and fifteen dollars for six hundred and forty acres.
Seventh. In the location of lands by States and corporations under
grants from Congress for railroads and other purposes, ( except for agricultural colleges,) a fee of one dollar for each final location of one hundred and sixty acres ; to be paid by the State or corporation making such
location.
Eighth. A fee of five dollars per diem for superintending public land
sales at their respective offices; and, to each receiver, mileage in going
to and returning from depositing the public moneys received by him.
Ninth. A fee of five dollars for filing and acting upon each application
for patent or adverse claim filed for mineral lands, to be paid by the respective parties.
Tenth. Registers and receivers are allowed, jointly, at the rate of fifteen
cents per hundred words for testimony reduced by them to writing for
claimants, in establishing pre-emption and homestead rights.
Eleventh. A like fee as provided in the preceding subdivision when
such writing is done in the land office, in establishing claims for mineral
lands.
Twelfth. Registers and receivers in California, Oregon·, Washington,
Nevada, Colorado, Idaho, New Mexico, Arizona, Utah, Wyoming, and
Montana, are each entitled to collect and receive fifty per centum on the
fees and commissions provided for in the first, third, and tenth subdivisions of this section.
SEC. 2239. The register for any consolidated land district, in addition
to the fees now allowed by law, shall be entitled to charge and receive
for making transcripts for individuals, or furnishing any other record infom1ation respecting public lands or land-titles in his consolidated landdistrict, such fees as are properly authorized by the tariff existing in the
local courts of his district; and the receiver shall receive his equal share
of such fees, and it shall be his duty to aid the register in the preparation
of the transcripts, or giving the desired record information.
SEC. 2240. The compensation of registers and receivers, including
salary, fees, and commissions, shall in no case exceed in the aggregate
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three thousand dollars a year, each; and no register or receiver shall
receive for any one quarter or fractional quarter more than a pro-rata
allowance of such maximum.
SEC. 2241. Whenever the amount of compensation received at any
land-office exceeds the maximum allowed by law to any register or receiver, the excess shall be paid into the Treasury, as other public moneys.
SEC. 2242. No register or receiver shall receive any compensation out of
the Treasury for past services who has charged or received illegal fees;
and, on satisfactory proof that either of such officers has charged or received fees or other rewards not authorized by law, he shall be forthwith
removed from office.
SEC. 2243. The compensation of registers and receivers, both for salary and commissions, shall commence and be calculated from the time
they, respectively, enter on the discharge of their duties.
SEc. 2244. All registers and receivers shall be appointed for the term
of four years, but shall be removable at pleasure.
SEc. 2245. The receivers shall make to the Secretary of the Treasury
monthly returns of the moneys received in their several offices, and pay
over such money pursuant to his instructions. And they shall also make
to the Commissioner of the General Land-Office like monthly returns,
and transmit to him quarterly accounts current of the debits and credits
of their several offices with the United States.
SEC. 2246. The register or receiver is authorized, and it shall be their
duty, to administer any oath required by law or the instructions of the
General Land-Office, in connection with the entry or purchase of any
tract of the public lands; but he shall not charge or receive, directly or
indirectly, any compensation for administering such oath.
SEC. 2247. If any person applies to any register to enter any land
whatever, and the register knowingly and falsely informs the person so
applying that the same has already been entered, and refuses to permit
the person so applying to enter the same, such register shall be liable
therefor to the person so applying, for five dollars for each acre of land
which the person so applying offered to enter, to be recovered by action
of debt in any court of record having jurisdiction of the amount.

CHAPTER
THREE..
LAND-DISTRICTS .
GENERAL PROVISIONS RESPECTING CERTAIN LANDS.
Sec.

Sec.

2248. When land-officemay be discontinued
by Secretary of the Interior.
2249. When land-office may be continued
by Secretary of the Interior.
2250. When land-office may be annexed to
adjacent district by the President.
2251.
Changeof location of land-office by
the President.
2252.
Discontinuance of land-officesby the
President.

2253. Change of boundaries of land-districts by the President.
2254. Business of original district in case
of change of boundaries.
2255. Allowance of office-rent and clerkhire for consolidated land-offices.
2256. Boundaries of land-districts in the
United States on the 1st November, 1872.
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SEC. 2248. Whenever the quantity of public land remaining unsold
in any land-district is reduced to a number of acres less than one hundred
thousand, it shall be the duty of the Secretary of the Interior to discontinue the land-office of such district; and if any land in any such district
remains unsold at the time of the discontinuance of a land-office, the
same shall be subject to sale at some one of the existing land-offices most
convenient to the district in which the land-office has been discontinued,
of which the Secretary of the Interior shall give notice .
SEC. 2249. The Secretary of the Interior may continue any land-district in which is situated the seat of government of any one of the States,
and may continue the land-office in such district, notwithstanding the
quantity of land unsold in such district may not amount to one hundred
thousand acres, when, in his opinion, such continuance is required by
public convenience, or in order to close the land-system in such State.
SEC. 2250. Whenever the cost of collecting the revenue from the sales
of the public lands in any land-district is as much as one-third of the
whole amount of revenue collected in such district, it may be lawful for
the President, if, in his opinion, not incompatible with the public interest, to discontinue the land-office in such district, and to annex the same
to some other adjoining land-district.
SEC. 2251. The President is authorized to change the location of the
land-offices in the several land-districts established by law, and to relocate the same from time to time at such point in the district as he deems
expedient.
SEC. 2252. Upon the recommendation of the Commissioner of the
General Land-Office, approved by the Secretary of the Interior, the President may order the discontinuance of any land-office and the transfer of
any of its business and archives to any other land-office within the same
State or Territory.
SEC. 2253. The President is authorized to change and re-establish the
boundaries of land districts whenever, in his opinion, the public interests
will be subserved thereby; without authority to increase the number of
land-offices or land-districts.
SEC. 2254. In case of the division of existing land-districts by the erectian of new ones, or by a change of boundaries by the President, all business fo such original districts shall be entertained and transacted without
prejudice or change, until the offices in the new districts are duly opened
by public announcement under the direction of the Secretary of the Interior. All sales or disposals of the public lands heretofore regularly made
at any land-office, after such lands have been made part of another district
by any act of Congress, or by any act of the President, are confirmed,
provided the same are free from conflict with prior valid rights.
SEc. 2255. The Secretary of the Interior is authorized to make a reasonable allowance for office-rent for each consolidated land-office ; and
when satisfied of the necessity therefor, to approve the employment by the
register of one or more clerks, at a reasonable per-diem compensation, for
such time as such clerical force is absolutely required to keep up the current public business, which clerical force shall be paid out of the surplus
fees authorized to be charged by section twenty-two hundred and thirtynine, if any, and if no surplus exists, then out of the appropriation for
incidental expenses of district land-offices: but no clerk shall be so paid
unless his employment has been first sanctioned by the Secretary of the
Interior.
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PROVISIONS RESPECTING PARTICULAR LOCAL LAND-DISTRICTS.

SEC. 2256. The following boundaries of the ninety-three lantj, districts,
with the location of the respective land-offices, are established until
changed in pursuance of law, namely:
[As the land-districts are continually changing, the boundaries are
omitted.-ED.]

CHAPTER
FOUR
PRE-EMPTIONS.
Sec.

Sec.

Lands subject to pre-emption.
Lands not subject to pre-emption.
Persons entitled to pre-emption.
Persons not entitled to pre-emption.
Limitation of pre-emption right.
Oath of pre-emptionist where filed,
.
penalty.
2263 • .Proof of settlement, assignment of
pre-emption rights.
2264- Statement to be tiled by settler with
intent to purchase on lands subject to private entry.
2265. Claim filed by settler on land not
proclaimed for sale.
2266. Declaratory statement of settlers on
unsurveyed lands, when filed.
2267. Pre-emption claimants, time of making proof of payment.
2268. Extensaon of time in certain cases to
persons in military and naval service.
226g. Death before con~ummating claim;
who to complete, etc.
2270. Non-compliance with laws caused
by vacancy in office of register or
receiver not to affect, etc.
2271. No pre-emption of lands sold but
not confirmed by Land Office.
2272. Purchase by private entry after expi•
ration of pre-emption right.
2273. When more than one settler, rights
of, appealsto Commissioner.

2274. Settlements of two or more persons

2257.
2258.
2259.
2260.
2261.
2262.

2275.
2276.
2277.
2278.
2279.
2280.
2281.
2282.
2283.
2284.
2285.
2286.
2287.
2288.

on the same sub-division before
survey.
Settlements before survey on sections
I 6 or 36, deficiencies thereof.
Selections to supply deficiencies of
school-lands.
Military bounty-land warrants receivable for pre-emption payments.
Agricultural-college scrip receivable
in payment of pre-emptions.
Pre-emption limit along railroad
lines.
Pre-emption rights on lands reserved
for grants found invalid.
Pre-emption rights on lands reserved
for railroads.
Sale of land not to be delayed, etc.
Certain lands in Kansas, how to be
sold.
Transfer of above claims prior to,
etc., subsequent right of entry.
Pre-emption restrictions not to apply
to certain lands in Kansas.
Pre-emption by counties for seats of
_justice.
Where claimant of entry becomes
register or receiver.
Right of tramfer of settlers under
homestead or pre-emption laws
for certain public purposes.

SEC. 2257. All lands belonging to the United States, to which the
Indian title has been or may hereafter be extinguished, shall be subject
to the right of pre-emption, under the conditions, restrictions, and stipulations provided by law.
SEc. 2258. The following cla'>SeSof lands, unless otherwise specially
provided for by law, shall not be subject to the rights of pre-emption, to
wit:

First. Lands included in any reservation by any treaty, law, or proclamation of the President for any purpose.
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Second. Lands included within the limits of any incorporated to'Wn,
or selected as the site of a city or town.
Third. Lands actually settled and occupied for purposes of trade and
business, and not for agriculture.
Fourth. Lands on which are situated any known salines or mines.
SEC. 2259. Every person, being the head of a family, or widow, or
single person, over the age of twenty-one years, and a citizen of the
United States, or having filed a declaration of intention to become such,
as reqhired by the naturalization laws, who has made, or hereafter makes,
a settlement in person on the public lands subject to pre-emption, and
who inhabits and improves the same, and who has erected or shall erect a
dwelling thereon, is authorized to enter with the register of the landoffice for the district in which such land lies, by legal sub-divisions, any
number of acres not exceeding one hundred and sixty, or a quartersection of land, to include the residence of such claimant, upon paying
to the United States the minimum price of such land.
SEC. 2260. The following classes of persons, unless otherwise specially
provided for by law, shall not acquire any right of pre-emption under
the provisions of the preceding section, to wit:
First. No person who is the proprietor of three hundred and twenty
acres of land in any State or Territory.
Second. No person who quits or abandons his residence on his own
land, to reside on the public lands in the same State or Territory.
No person shall be entitled to more than one pre-emptive
SEC. 2261.
right by virtue of the provisions of section twenty-two hundred and fiftynine; nor where a party has filed his delaration of intention to claim
the benefits of such provisions, for one tract of land, shall he file, at any
future time, a second declaration for another tract.
SEC. 2262. Before any person claiming the benefit of this chapter is
allowed to enter lands, he shall make oath before the receiver or register
of the land-district in which the land is situated that he has never had
the benefit of any right of pre-emption under section twenty-two hundred and fifty-nine; that he is not the owner of three hundred and
twenty acres of land in any State or Territory; that he has not settled
upon and improved such land to sell the same on speculation, but in
goo·d faith to appropriate it to his own exclusive use; and that he has
not, directly or indirectly, made any agreement or contract, in any way
or manner, with any person whatsoever, by which the title which he
might acquire from the Government of the United States should inure in
whole or m part to the benefit of any person except himself; and if any
person taking such oath swears falsely in the premises, he shall forfeit the
money which he may have paid for such land, and all right and title to
the same; and any grant or conveyance which he may have made, except in the hands of bona-fide purchasers, for a valuable consideration,
shall 1te null and void, except as provided in section twenty-two hundred
and eighty-eight. And it shall be the duty of the officer administering
such oath to file a certificate thereof in the public land-office of such district, and to transmit a duplicate copy to the General Land-Office, either
of which shall be good and sufficient evidence that such oath was administered according to law.
SEC. 2263. Prior to any entries being made under and by virtue of
the provisions of section twenty-two hundred and fifty-nine, proof of
the settlement and improvement thereby required shall be made to the
satisfaction of the register and receiver of the land-district in which
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such lands lie, agreeably to such rules as may be prescribed by the
Secretary of the Interior; and all assignments and transfers of the right
hereby secured, prior to the issuing of the patent, shall be null and void.
SEC. 2264. When any person settles or improves a tract of land subject at the time of settlement to private entry, and intends to purchase
the same under the preceding provisions of this chapter, he shall, within
thirty days after the date of such settlement, file with the register of the
proper district a written statement, describing the land settled upon and
declaring his intention to claim the same under the pre-emption laws;
and he shall, moreover, within twelve months after the date of such
settlement, make the proof, affidavit, and payment hereinbefore required.
If he fails to file such written statement, or to make such affidavit, proof
and payment within the several periods named above, the tract of land so
settled and improved shall be subject to the entry of any other purchaser.
SEC. 2265. Every claimant under the pre-emption law for land not
yet proclaimed for sale is required to make known his claim in writing
to the register of the proper land-office within three months from the
time of the settlement, giving the designation of the tract and the time
of settlement ; otherwise his claim shall be forfeited and the tract
awarded to the next settler, in the order of time, on the same tract of
land, who has given such notice and otherwise complied with the conditions of the law.
SEC. 2266. In regard to settlements which are authorized upon
unsurveyed lands, the pre-emption claimant shall be in all cases required
to file his declaratory statement within three months from the date of the
receipt, at the dis•rict land-office, of the approved plat of the township
embracing such pre-emption settlement.
SEC. 2267. All claimants of pre-emption rights, under the two preceding sections, shall, when no shorter time is prescribed by law, make the
proper proof and payment for the lands claimed within thirty months
after the date prescribed therein, respectively, for filing their declaratory
notices, has expired.
SEc. 2268. Where a pre-emptor has taken the initiatory steps required
by law in re~ard to actual settlement, and is called away from such settlement by bemg engaged in the military or naval service of the United
States, and by reason of such absence is unable to appear at the district
land-office to make before the register or receiver the affidavit, proof, and
payment, respectively, required by the preceding provisions of this chapter, the time for filing such affidavit and making final proof and entry or
location shall be extended six months after the expiration of his term of
service, upon satisfactory proof by affidavit, or the testimony of witnesses,
that such pre-emptor is so in the service, being filed with the register of
the land-office for the district in which his settlement is made.
SEc. 2269. Where a party· entitled to claim the benefits of the preemption laws dies before consummating his claim, by filing in due· time
all the papers essential to the establishment of the same, it shall be competent for the executor or administrator of the estate of such party, or
one of the heirs, to file the necessary papers to complete the same ; but
the entry in such cases shall be made in favor of the heirs of the deceased
pre-emptor, and a patent thereon shall cause the title to inure to such
heirs, as if their names had been specially mentioned.
SEc. 2270. Whenever the vacancy of the office either of register or
receiver, or of both, renders it impossible for the claimant to comply
with any requisition of the pre-emption laws within the appointed time,
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such vacancy shall not operate to the detriment of the party claiming, in
respect to any matter essential to the establishment of his claim ; but
such requisition must be complied with within the same period after the
disability is removed as would have been allowed had such disability not
~00.
SEc. 2271. The provisions of this chapter shall be so construed as not
to confer on any one a right of pre-emption, by reason of a settlement
made on a tract theretofore disposed of, when such disposal has not been
confirmoo by the General Land-Office, on account of any alleged defect
therein.
SEc. 2272. Nothing in the provisions of this chapter shall be construed
to preclude any person, who may have filed a notice of intention to claim
any tract of land by pre-emption, from the right allowed by law to others
to purchase such tract by private entry after the expiration of the right of
pre-emption.
SEC. 2273. When two or more persons settle on the same tract of land,
the right of pre-emption shall be in him who made the first settlement,
provided such person conforms to the other provision of the law; and all
questions as to the right of pre-emption arising between different settlers
shall be determinoo by the register and receiver of the district within
which the land is situated ; and appeals from the decisions of district
officers, in cases of contest for the right of pre-emption, shall be made to
the Commissioner of the General Land-Office, whose decision shall be
final, unless appeal therefrom be taken to the Secretary of the Interior.
SEC. 2274. When settlements have been made upon agricultural public
lands of the Unitoo States, prior to the survey thereof, and it has been or
shall be ascertained, after the public surveys have been extended over such
lands, that two or more settlers have improvements upon the same ·1egal
subdivision, it shall be lawful for such settlers to make joint entry of their
lands at the local land-office, or for either of said settlers to enter into
contract with his co-settlers to convey to them their portion of said land
after a patent is issued to him, and, after making said contract, to file a
declaratory statement in his own name, and prove t•p and pay for said
land, and proof of joint occupation by himself and others, and of such
contract with them made, shall be equivalent to proof of sole occupation
and.pre-emption by the applicant: Provided, That in no case shall the
amount patented under this section exceed one hundred and sixty acres,
nor shall this section apply to lands not subject to homestead or pre-emption entry.
SEC. 2275. Where settlements, with a view to pre-emption, have been
made before the survey of the lands in the field, which are found to have
been made on sections sixteen or thirty-six, those sections shall be subject
to the pre-emption claim of such settler; and if they, or either of them,
have been or shall be reserved or pledged for the use of schools or colleges
in the State or Territory in which the lands lie, other lands of like quantity are appropriatoo in lieu of such as may be patented by pre-emptors ;
and other lands are also appropriated to compensate deficiencies for school
purposes, where sections sixteen or thirty-six are fractional in quantity, or
where one or both are wanting by reason of the township being fractional,
or from any natural cause whatever.
SEC. 2276. The lands appropriated by the precooing section shall be
selected, within the same land-district, in accordance with the following
principles of adjustment, to wit : For each township, or fractional township, containing a greater quantity of land than three-quarters of an entire
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township, one section ; for a fractional township, contammg a greater
quantity of land than one -half, and not more than three-quarters, of a
township , three-quarters of a section; for a fractional township, containing a greater quantity of land than one-quarter, and not more than onehalf, of a "township, one-half section; and for a fractional township, con taining a greater quantity of land than one entire section, and not more
than one-quarter of a township, one quarter -section of land.
SEC. 2277. All warrants for military bounty-lands, which are issued
under any law of the United States, shall be received in payment of preemption rights at the rate of one dollar and twenty-five cents per acre,
for the quantity of land therein specified; but where the land is rated at
one dollar ·and twenty-five cents per acre, and does not exceed the area
specified in the warrant, it must be taken in full satisfaction thereof.
SEc. 2278. Agricultural -college scrip, issued to any State under the a.ct
approved July second, eighteen hundred and sixty-two, or acts amendatory
thereof, shall be received from actual settlers in payment of pre-emption
claims in the same manner and to the same extent as authorized in case of
military bounty-land•warrants, by the preceding section.
SEC. 2279. No person shall have the right of pre-emption to more than
one hundred and sixty acres along the line of railroads within the limits
granted by any act of Congress.
SEC. 2280. Any settler on lands heretofore reserved on account of
claims under French, Spanish, or other grants, which have been or may
be hereafter declared by the Supreme Court of the United States to be in valid, shall be ent itled to all the rights of pre-emption granted by the
preceding provisions of this chapter, after the lands have been released
from reservation, in the same manner as if no reservation had existed .
SEc. 2281. All settlers on public lands which have been or may be withdrawn from market in consequence of proposed railroads, and who had
settled thereon prior to such withdrawal, shall be entitled to pre-emption
at the ordinary minimum to the lands settled on and cultivated by them :
but they shall file the proper notices of their claims and make proof and
payment as in other cases.
SEC. 2282. Nothing contained in this chapter shall delay the sale of any
of the public lands beyond the time appointed by the proclamation of the
President.
.
SEc. 2283. The Osage Indian trust and diminished -reserve lands in the
State of Kansas, excepting the sixteenth and thirty -sixth sections in each
township , shall be subject to disposal, for cash only, to actual settlers, in
quantities not exceeding one hundred and sixty acres, or one quarter-section to each, in compact form, in accordance with the general principles
of the pre-emption laws, under the direction of the Commissioner of the
General Land -Office; but claimants shall file their declaratory statements
as prescribed in other cases upon unoffered lands, and shall pay for the
tracts, respectively, settled upon within one year from date of settlement
where the plat of survey is on file at that date, and within one year from
the filing of the township plat in the district office where such plat is not
on file at date of settlement.
SEC. 2284. The sale or transfer of his claim upon any portion of these
lands by any settler prior to the twenty -sixth day of April, eighteen hundred and seventy-one, shall not operate to preclude the right of entry,
under the provisions of the preceding section, upon another tract settled
upon subsequent to such sale or transfer ; but satisfactory proof of good
faith must be furnished upon such subsequent settlement.
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SEC. 2285. The restrictions of the pre-emption laws, contained in sections twenty-two hundred and sixty and twenty-two hundred and sixtyone, shall not apply to any settler on the Osage Indian trust and diminished-reserve lands in the State of Kansas, who was actually residing on
his claim on the ninth day of May, eighteen hundred and seventy-two.
SEC. 2286. There shall be granted to the several counties or parishes of
each State and Territory, where there are public lands, at the. minimum
price for which public lands of the United States are sold, the right of
pre-emption to one quarter-section of land, in each of the counties or
parishes, in trust for such counties or parishes, respectively, for the establishment of seats of justice therein; but the proceeds of the sale of each
such quarter-section shall be appropriated for the purpose of erecting
public buildings in the county or parish for which it is located, after deductin~ therefrom the amount originally paid for the same. And the seat
of justice for such counties or parishes, respectively, shall be fixed previously to a sale of the adjoining lands within the county or parish for
which the same is located.
SEC. 2287. Any bona-fide settler under the homestead or pre-emption
laws of the United States who has filed the proper application to enter
not to exceed one quarter-section of the public lands m any district landoffice, and who has been subsequently appointed a register or receiver,
may perfect the title to the land under the pre-emption laws by furnishing
the proofs and making the payments required by law, to the satisfaction
of the Commissioner of the General Land-Office.
SEc. 2288. Any person who has already settled or hereafter may settle
on the public lands, either by pre-emption, or by virtue of the homestead
law or any amendment thereto, shall have the right to transfer, by warranty agamst his own acts, any portion of his pre-emption or homestead
for church, cemetery, or school purposes, or for the right of way of railroads across such pre-emption or homestead, and the transfer for such
public purposes shall in no way vitiate the right to complete and perfect
the title to their pre-emptions or homesteads.
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SEC. 2289.
Every person who is the head of a family, or who has
arrived at the age of twenty-one years, and is a citizen of the United
States, or who has filed his declaration of intention to become such, as
required by the naturalization laws, shall be entitled to enter one quarter
section or a less quantity of unappropriated public lands, upon which
such person. may have filed a pre-emption claim, or which may, at the
time the appli<;ation is made, be subject to pre-emption at one dollar and
twenty-five cents per acre; or eighty acres or less of such unappropriated
lands, at two dollars and fifty cents per acre, to be located in a body,
in conformity to the legal subdivisions of the public lands, and
after the same have been surveyed. And every person owning and residing on land may, under the provisions of this section, enter other land
lying contiguous to his land, which shall not, with the land so already
owned and occupied, exceed in the aggregate one hundred and sixty
acres.
SEc. 2290. The person applying for the benefit of the preceding section
!ihall, upon application to the register of the land-office in which he is
about to make such entry, make affidavit before the register or receiver
that he is the head of a family, or is twenty-one years or more of age, or
has performed service in the Army or Navy of the United States, and that
such application is made for his exclusive use and benefit, and that his
entry is made for the purpose of actual settlement and cultivation, and not
either directly or indirectly for the use or benefit of any other person; and
upon filing such affidavit with the register or receiver, on payment of five
dollars when the entry is of not more than eighty acres, and on payment
of ten dollars when the entry is for more than eighty acres, he shall thereupon be permitted to enter the amount of land specified.
SEC. 2291. No certificate, however, shall be given, or patent issued
therefor, until the expiration of five years from the date of such entry; and
if at the expiration of such time, or at any time within two years thereafter, the person making such entry; or if he be dead, his widow; or in
case of her death, his heirs or devisee; or in case of a widow making
such entry, her heirs or devisee, in case of her death, proves by two credible witnesses that he, she, or they have resided upon or cultivated the
same for the term of five years immeqiately succeeding the time of filing
· the affidavit, and makes affidavit that no part of such land has been alienated, except as provided in section twenty-two hundred and eighty-eight,
and that he, she, or they will bear true allegiance to the Government of
the United States; then, in such case, he, she, or they, if at that time
2
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citizens of the United States, shall be entitled to a patent, as in other cases
provided by law.
SEC. 2292. In case of the death of both father and mother, leaving an
infant child or children under twenty-one years of age, the right and fee
shall inure to the benefit of such infant child or children ; and the executor, administrator, or guardian may, at any time within two years after
the death of the surviving parent, and in accordance with the laws of the
State in which such children, for the time being, have their domicile, sell
the land for the benefit of such infants, but for no other purpose ; and the
purchaser shall acquire the absolute title by the purchase, and be entitled
to a patent from the United States on the payment of the office-fees and
sum of money above specified.
.
SEC. 2293. In case of any person desirous of availing himself of the
benefits of this chapter, but who, by reason of actual service in the military or naval services of the United States, is unable to do the personal
preliminary acts at the district land-office whicq the preceding sections
require, and whose family, or some member thereof, . is residing on the
land which he desires to enter, and upon which a bona-fide improvement
and settlement have been made, such person may make the affidavit
required by law before the officer commanding in the branch of the service
in which the party is engaged, which affidavit shall be as binding in Jaw,
and with like penalties, as if taken before the register or r~eiver; and
upon such affidavit being filed with the register by the wife or other representative of the party, the same shall become effective from the date of
such filing, provided the application and affidavit are accompanied by the
fee and commissions as required by law.
SEC. 2294. In any case in which the applicant for the benefit of the
homestead, and whose family, or some member thereof, is residing on the
land which he desires to enter, and upon which a bona-fide improvement
and settlement have been made, is prevented, by reason of distance,
bodily infirmity, or other good cause, from personal attendance at the
district land -office, it may be lawful for him to make the affidavit required
by law before the clerk of the court for the county in which the applicant is an actual resident, and to transmit the same, with the fee and
comrp.issions, to the register and receiver.
SEC. 2295. The register of the land-office shall note all applications
under the provisions of this chapter, on the tract -books and plats of his
office, and keep a register of all such entries, and make return thereof to
the General Land Office, together with the proof upon which they have
been founded.
SEC. 2296. No lands acquired under the provisions of this chapter
shall in any event become liable to the satisfaction of any debt contracted
prior to the issuing of the patent therefor.
SEC. 2297. If, at any time after the filing of the affidavit, as required
in section twenty-two hundred and ninety, and before the expiration of
the five years mentioned in section twenty-two hundred and ninety-one,
it is proved, after due notice to the settler, to the satisfaction of the
register of the land-office, that the person having filed such affidavit has
actually changed his residence, or abandoned the land for more than six
months at any time, then and in that event the land so entered shall
revert to the Government.
SEC. 2298. No person shall be permitted to acquire title to more than
one quarter-section under the provisions of this chapter.
SEC. 2299. Nothing contained in this chapter shall be so construed as
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to impair or interfere in any manner with existing pre-emption rights ;
and all persons who may have filed their applications for a pre-emption
right prior to the twentieth day of May, eighteen hundred and sixty-two,
shall be entitled to all the privileges of this chapter.
SEC. 2300. No person who has served, or may hereaft@r serve, for a
period not less than fourteen days in the Army or Navy of the United
State<;,either regular or volunteer, under the laws thereof, during the
existence oi an actual war, domestic or foreign, shall be deprived of the
benefits of this chapter on :Jccount of not having attained the age of
twenty-one years.
'
SEC. 2301. Nothing in this chapter shall be so construed as to prevent
any person who has availed himself of the benefits of section twentytwo hundred and eighty-nine, from paying the minimum price for the
quantity of land so entered, at any time before the expiration of the five
years, and obtaining a patent therefor from the Government, as in other
cases directed by law, on making proof of settlement and cultivation as
provided by law, grantin~ pre-emption rights.
SEc. 2302. No distinction shall be made in the construction or execution of this chapter, on account of race or color; nor shall any mineral
lands·be liable to entry and settlement under its provisions.
SEc. 2303. All the public lands in the States of Alabama, Mississippi,
Louisiana, Arkansas, and Florida, shall be disposed of in no other manner than according to the terms and stipulations contained in the preceding provisions of this chapter.
SEC. 2304- Every private soldier and officer who has served in the
Army of the United States during the recent rebellion, for ninety days,
and who was honorably discharged, and has remained loyal to the Government, including the troops mustered into the service of the United
States by virtue of the third section of an act approved February thirteen,
eighteen hundred and sixty-two, and every seaman, marine, and officer
who has served in the Navy of the United States, or in the Marine Corps,
during the rebellion, for nmety days, and who was honorably discharged,
and has remained loyal•to the Government, shall, on compliance with
the provisions of this chapter, as hereinafter modified, be entitled to
enter upon and receive patents for a quantity of public lands not exceeding one hundred and sixty acres, or one quarter-section, to be taken in
compact form, according to legal subdivisions, including the alternate
reserved sections of public lands along the line of any railroad or other
public work, not otherwise reserved or appropriated, and other lands
subject to entry under the homestead laws of the United States; but
such homestead settler shall be allowed six months after locating his
homestead, and filing his declaratory statement, within which to make
his entry and commence his settlement and improvement.
SEC. 2305. The time which the homestead settler has served in the
Army, Navy,or Marine Corps shall be deducted from the time heretofore
required to perfect title, or if discharged on account of wounds received
or disability incurred in the line of duty, then the term of enlistment
shall be deducted from the time heretofore required to perfect title, without reference to the length of time he may have served ; but no patent
shall iss9e to any homestead settler who has not resided upon,. improved,
and cultivated his homestead for a period of at least one year after he
shall have commenced his improvements.
SEC. 23o6. Every person entitled, under the provisions of section
twenty-three hundred and four, to enter a homes~ead, who may have
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heretofore entered, under the homestead laws, a quantity of land less
than one hundred and sixty acres, shall be permitted to enter so much
land as, when added to the quantity previously entered, shall not exceed
one hundred and sixty acres.
SEC. 2307 .• In case of the death of any person who would be entitled
to a homestead under the provisions of section twenty-three hundred
and four, his widow, if unmarried, or in case of her death or marriage,
then his minor orphan children, by a guardian duly appointed and
officially accredited at the Department of \he Interior, shall be entitled
to all the benefits enumerated in this chapter, subject to all the provisions
as to settlement and improvements therein contaihed ; but if such person died during his term of enlistment, the whole term of his enlistment shall be deducted from the time heretofore required to perfect the
title.
•
SEC. 2308. Where a party at the date of his entry of a tract of land
under the homestead laws, or subsequently thereto, was actually enlisted
and employed in the Army or Navy of the United States, his services
therein shall, in the administration of such homestead laws, be construed
to be equivalent, to all intents and purposes, to a residence for the same
length of time upon the tract so entered. And if his entry has been
canceled by reason of his absence from such tract while in the military
or naval service of the United States, and such tract has not been disposed of, his entry shall be restored ; but if such tract has been disposed
of, the party may enter another tract subject to entry under the homestead laws, and his right to a patent therefor may be determined by the
proofs touching his residence and cultivation of the first tract and his
absence therefrom in such service.
SEC. 2309. Every soldier, sailor, marine, officer, or other person coming within the provisions of section twenty -three hundred and four, may,
as well by an agent as in person, enter upon such homestead by filing a
declaratory statement, as in pre-emption cases ; but such claimant in
person shall within the time prescribed make his actual entry, commence
settlements and improvements on the same, and- thereafter fulfill all the
requirements of law.
SE;c. 2310. Each of the chiefs, warriors, and heads of families of the
Stockbridge Munsee tribes of Indians, residing in the county of Shawana, State of Wisconsin, may, under the direction of the Secretary of
the Interior, enter a homestead and become entitled to all the benefits of
this chapter, free from any fee or charge; and any part of their present
reservation, which is abandoned for that purpose, may be sold, under the
direction of the Secretary of the Interior, and the proceeds applied for
the benefit of such Indians as may settle on homesteads, to aid them in
improving the same.
SEC. 2311. The homestead secured, by virtue of the preceding section,
shall not be subject to any tax, levy, or sale; nor shall it be sold, conveyed, mortgaged, or in any manner encumbered, except upon the decree
of the district court of the United States, as provided in the following
section. •
·
SEC. 2312. Whenever any of the chiefs, warriors, or heads of families
.of the tribes mentioned in section twenty-three hundred and ten, having
filed with the clerk of the district court of the United States a declaration
of his intention to become a citizen of the United States, and to dissolve
all relations with any Indian tribe, two years previous thereto, appears in
sut:h court, and proves to the satisfaction thereof, by the testimony of two
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citizens, that for five years last past he has adopted the habits of civilized
life; that he has maintained himself and family by his own industry; that
he reads and speaks the English language ; that he is well disposed to
become a peaceable and orderly citizen ; and that he has sufficient capacity to manage his own affairs; the court may enter a decree admitting
him to all the rights of a citizen of the United Sta,tes, and thenceforth he
shall be no longer held or treated as a member of any Indian tri_be,but
shall be entitled to all the rights and privileges, and be subject to all the
duties and liabilities to ·taxation, of other citizens of the United States.
But nothing herein contained shall be construed to deprive such chiefs,
warriors, or heads•of families, of annuities to which they are or may be
entitled.
SEc. 2313. The unoccupied lands in the reservation made for the
Ottawa and Chippewa Indians, of Michigan, 11ythe treaty of July thirtyone, eighteen hundred and fifty-five, shall be open to homestead entry for
six months from the tenth day of June, eighteen hundred and seventy-two,
by Indians only of those tribes, who have not made selections or purchases under the treaty, including such members of the tribes as have
become of age since the expiration of the ten years named in the treaty ;
and every Indian so entitled shall be permitted to make his homestead
entry, at the local land-office, within such six months, of not exceeding
one hundred and sixty acres, or one quarter-section of minimum, or
eighty acres of double minimum land, on making proper proof of his
right, under such rules as may be prescribed by the Secretary of the Interior.
SEC. 2314. The collector of customs for the district in which such land
is situated, is authorized, and it is made his duty, to select for such minor
children as would be entitled, under the preceding section, as the heirs of
any Indian .
SEc. 2315. All actual, permanent, bona-fide settlers on any of such
lands who settled prior to the first day of January, eighteeen hundred and
seventy-two, shall be entitled to enter either under the homestead laws or
to pay for at the minimum or double minimum price, as the case may be,
not exceeding one hundred and sixty acres of the former or eighty acres
of the latter class of land, on making proof of his settlement and continued residence before the expiration of six months from the tenth day of
June, eighteen hundred and seventy-two.
SEC. 2316. All selections ofsuch lands by Indians heretofore made and
regularly reported and recognized¥ valid and proper by the Secretary of
the Interior and Commissioner of Indian Affairs, shall be patented to the
respective Indians making the same ; and all sales heretofore made and
reported, where the same are regular and not in conflict with such selections, or with any other valid adverse right, except of the United State;,
are confirmed, and patents shall issue thereon as in other cases according
to law. ·
SEC. 2317 . Every person having a homestead on the public domain,
under the provisions of this chapter, who, at the end of the third year of
his residence thereon, shall have had under cultivation, for two years, one
acre of timber, the trees thereon not being more than twelve feet apart
each way, and in a good, thrifty condition, for each and every sixteen
acres of such homestead, shall, upon due proof of the fact by two credible
witnesses, receive his patent for such homestead.
·
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CHAPTER
SIX.·
MINERAL LANDS AND MINING RESOURCES.
Sec.

Sec.

2318. Mineral lands reserved.
2319. Mineral lands open to purchase by
citizens.
2320. Length of mining-claims upon veins
or lodes..
2321. Proof of citizenship.
2322. Locators' right of possession and enjoyment.
2323. Owners of tunnels, rights of.
2324. Regulations made by miners.
2325. Patents for mineral lands, how obtained .
2326. Adverse claim, proceedings on.
2327. Description of vein-claims on surveyed and unsurveyed lands.
2328. Pending applications; existing rights.
2329. Conformity of placer claims to surveys, limit of.
2330. Subdivision of ten-acre tracts, maximum of placer locations.
2331. Conformity of placer-claims to surveys, limitation of claims.
2332. What evidence of possession, etc., to
establish a right to a patent .
2333. Proceedings for patent for a placerclaim, etc.
2334. Surveyor-general to appoint surveyors
of mining-claims, etc.
2335. Verification of affidavits, etc.

2336. Where veins intersect, etc.
2337. Paten\5 for non-mineral lands, etc.
2338. What conditions of sale may be made
by local legislature.
2339. Vested rights to use of water for min ing, etc., right of way for canals.
2340. Patents, pre-emptions, and homesteads, subject to vested and accrued water-rights.
2341. Mineral lands in which no valuable
mines are discovered, open to
homesteads.
2342. Mineral lands how set apart as agricultural lands.
2343. Additional land districts and officers,
power of the President to provide .
2344. Provisions of this chapter not lo
affect certam rights.
2345. Mineral lands in -certain States excepted.
2346. Grants of lands lo States or corporaticins not to include mineral lands.
2347. Entry of coal-lands.
2348. Pre-emption of coal-lands.
2349. Pre-emption claims of coal-land to be
presented within sixty days, etc.
2350. Only one entry allowed.
2351. ConAicting claims.
2352. Rights reserved .

SEC. 2318. In all cases lands valuable for minerals shall be reserved
from sale, except as otherwise expressly directed by law.
SEC. 2319. All valuable mineral deposits in lands belonging to the
United States, both surveyed and unsurveyed, are hereby declared to be
free and open to exi;>lorationand purchase, and the lands in which they
are found to occupation and purch2¥, by citizens of the United States
and those who have de~lared their intention to become such, under regulations prescribed by law, and according to the local customs or rules of
miners m the several mining districts, so far as the same are applicable
and not inconsistent with the laws of the United States.
SEc. 2320. Mining claims upon veins or lodes of quartz or other rock
in place bearing gold, silver, cinnabar, lead, tin, copper, or other valuable deposits, heretofore located, shall be governed as to length along the
vein or lode by the customs, regulations, and laws in force at the date of
their location. A mining-claim located after the tenth day of May,
eighteen hundred and seventy-two, whether located by one or more persons, may equal, but shall not exceed, one thousand five hundred feet in
length along the vein or lode; but no location of a mining-claim shall
be made until the discovery of the vein or lode within the limits of the
claim located. No claim shall extend more than three hundred feet on
each side of the middle of the vein at the surface, nor shall any claim be
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limited by any mmmg regulation to less than twenty-five feet on each
side of the middle of the vein at the surface, except where adverse rights
existing on the tenth da)' of May, eighteen hundred and seventy-two,
render such limitation necessary. The end-lines of each claim shall be
parallel to each other.
SEC. 2321. Proof of citizenship, under this chapter, may consfst, in
the case of an individual, of his own affidavit thereof; in the case of an
association of personi; unincorporated, of the affidavit of their authorized agent, made on his own knowledge, or upon information and belief;
and in the case of a corporation organized under the laws of the United
States, or of any State or Territory thereof, by the filing of a certified
aopy of their charter or certificate of incorporation.
SEC. 2322. The locators of all mining locations heretofore made or
which shall hereafter be made, on any mineral vein, lode, or ledge, situated on the public domain, their heirs and assigns, where no adverse
claim exists on the tenth day of May, eighteen hundred and seventy-two,
so long as they comply with the laws of the United Sta,tes, and with
State, Territorial, and local regulations not in conflict with the laws· of
the United States governing their possessory title, shall have the exclusive
right of possession and enjoyment of all the surface included within
the lines of their locations, and of all veins, lodes, and ledges throughout
their entire depth, the top or ·apex of which lies inside of such surfacelines extended downward vertically, although such veins, lodes, 9r ledges
may so far depart from a perpendicular in their course downward ac;to
extend outside the vertical side-lines of such surface locations. But their
right of possession to such outside parts of such veins or ledges shall be
confined to such portions thereof as lie between vertical planes drawn
downward as above described, through the end-lines of their locations,
so continued in their own direction that such planes will intersect such
exterior parts of such veins or ledges. And nothing in this section shall
authorize the locator or possessor of a vein or lode which extends in its
downward course beyond the vertical lines of his claim to enter upon the
surface of a claim owned or possessed by another.
.
SEC. 2323 .. Where a tunnel is run for the development of a vein or
lode, or for the discovery of mines, the owners of such tunnel shall have
the right of possession of all veins or lodes within three thousand feet
from the face of such tunnel on the line thereof, not previously known to
exist, discovered in such tunnel, to the same extent as if discovered from
the surface ; and locations on the line of such tunnel of veins or lodes
not appearing on the surface, made by other parties after the ·commencement of the tunnel, and while the same is being prosecuted with reasonable diligence, shall be invalid ; but failure to prosecute the work on the
tunnel for six months shall be considered as an abandonment of the right
to all undiscovered veins on the line of such tunnel.
SEC. 2324. The miners of each mining-district may make regulations
not in conflict with the laws of the United States, or with the laws of
the State or Territory in which the district is situated, governing the
location, manner of recording, amount of work necessary to hold possession of a mining-claim, subject to the following requirements : The
location must be distinctly marked on the ground· so that its boundaries
can be readily traced. All records of mining-claims hereafter made
shall contain the name or names of the locators, the date of the location, and such a description of the claim or claims located by reference
.to some natural object or permanent monument as will identify the

-
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claim. On each claim located after the tenth day of May, eighteen
hundred and seventy-two, and until a patent has been issued therefor,
not less than one hundred dollars' worth of labor shall be performed or
improvements made during each year . On all claims located prior to
the tenth day of May, eighteen hundred and seventy-two, ten dollars'
worth of labor shall be performed or improvements made by the tenth
day of June, eighteen hundred and seventy-four, ;md .each year thereafter for each one hundred feet in length along the vein until a patent has been issued therefor; but where such claims are held in common,
such expenditure may be made upon any one claim; and upon a failure
to comply with these conditions, the claim or mine upon which such
failure occurred shall be open to relocation in the same manner as if no
location of the same had ever been made, provided that the original
locators, their heirs, assigns, or legal representatives, have not resumed
work upon the claim after failure and before such location. Upon the
failure of any one of several co-owners to contribute his proportion of
th~ expenditures required hereby, the co-owners who have performed the
labor or made the improvements may, at the expiration of the year, give
such delinquent co-owner personal notice in writing or notice by publication in the newspaper published nearest the claim, for at least once a
week for ninety days, and if at the expiration of ninety days after such
notice in writ ing or by publication such delinquent should fail or refuse
to contribute his proportion of the expenditure required by this section,
his interest in the claim shall become the property of his co-owners who
have made the required expenditures.
SEc. 2325. A patent for any land claimed and located for valuable
deposits may be obtained in the following manner: Any person, association, or corporation authorized to locate a claim under this chapter, havfog claimed and located a piece of lano for such purposes, who has, or
have, complied with the terms of this chapter, may file in the proper
land-office an application for a patent, under oath, showing such compliance, together with a plat and field-notes of the claim or claims in common, made by or under the direction of the United States surveyorgeneral, showing accurately the boundaries of the claim or claims, which
shall .be distinctly marked by monuments on the ground, and shall post a
copy of such plat, together with a notic~ of such applica'tion for a
patent, in a conspicuous place on the land embraced in such plat previous to the filing of the application for a patent, and shall file an affidavit of at least two persons that such notice has been duly posted, and
shall file a copy of the notice in such land-office, and shall thereupon
be entitled to a patent for the land, in the manner following: The register of the land-office, upon the filing of such application, plat, fieldnotes, notices, and affidavits, shall publish a notice that such application
has been made, for the period of sixty days, in a newspaper to be by him
designated as published nearest to such claim; and he shall also post
such notice in his office for the same period. The claimant at the time
of filin~ this application, or at any time thereafter, within the sixty days
of pubhcation, shall file with the register a certificate of the United
States surveyor-general that five hundred dollars' worth of labor has been
expended or improvements made upon the claim by himself or grantors;
that the plat is correct, with such further description by such reference
to natural objects or permanent monuments as shall identify the claim,
and furnish an accurate description, to be incorporated in the patent.
At the expiration of the sixty days of publication the claimant shall file
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his affidavit, showing that the plat add notice have been posted in a conspicuous place on the claim during such period of publication. If no
adverse claim shall have been filed with the register and the receiver of
the proper land-office at the expiration of ·the sixty days of publication,
it shall be assumed that the applicant is entitled to a patent, upon the
payment to the proper officer of five dollars per acre, and that no adverse claim exists; and thereafter no objection from third parties to the
issuance of a patent shall be heard, except it be shown that the applicant
has failed to comply with the terms of this chapter.
·
SEC. 2326. Where an adverse claim is filed during the period of publication, it shall be upon oath of the person or persons making the same,
and shall show the nature, boundaries, and extent of such adverse claim,
and all proceedings, except the publication of notice and making and
filing of the affidavit thereof, shall be stayed until the controversy shall
have been settled or decided by a court of competent jurisdiction, or the
adverse claim waived. It shall be the duty of the adverse claimant,
y.ithin thirty days after filing his claim, to commence proceedings in a
court of competent jurisdiction, to determine the question of the right
of possession, and prosecute the same with reasonable qiligence to final
judgment; and a failure so to do shall be a waiver of his adverse claim.
After such judgment shall have been rendered, the party entitled to the
possession of the claim, or any portion thereof, may, without giving
further notice, file a certified copy of the judgment-roll with the register of the land-office, together with the certificate of the surveyor-general
that tne requisite amount of labor has been expended or improvements
made thereon, and the description required in other cases, and shall pay
to the receiver five dollars per acre for his claim, together with the pwper
fees, whereupon the whole proceedings and ~hejudgment-roll shall be certified by the register to the Commissioner of the General Land-Ofice, and
a patent shall issue thereon for the claim, or such portions thereof as the
applicant shall appear, from the decision of the court, to rightly possess.
If it appears from the decision of the court that several parties are entitled to separate and different portions of the claim, each party may
pay for his portion of the claim, with the proper fees, and file the
certificate and description by the surveyor-general, whereupon the register shall certify the proceedings and judgment-roll to the Cowmissioner
of the General Land-Office, as in the preceding case, and patents shall
issue to the several parties according to their respective rights . Nothing
herein contained shall be construed to prevent the -alienation of the title
conveyed by a patent for a mining claim to any person whatever.
SEC. 2327. The description of vein or lode claims, upon surveyed
lands, shp.lldesignate the location of the claim with reference to the lines
of the public surveys, but need not conform therewith; but where a
patent shall be issued for claims upon unsurveyed lands, the surveyorgeneral, in extendin~ the surveys, shall adjust the same to the boundaries
of such patented claim, according to the plat or description thereof, but
so as in no case to interfere with or change the location of any such
patented claim.
SEC. 2328,. Applications for patents for mining claims under former
laws now pending may be prosecuted to a final decision in the General
Land-Office; but in such cases where adverse rights are not affected
thereby, patents may issue in pursuance of the provisions of this chapter; and all patents for mining-claims upon veins or lodes heretofore
issued shall convey all the rights and privileges conferred by this chapter

J
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where no adverse rights existed on the tenth day of May, eighteen hun•
dred and seventy-two.
·
SEC. 2329. Claims usually called " placers," including all forms of
deposit, excepting veins of quartz, or other rock in place, shall be subject to entry and patent, under like circumstances and conditions, and
upon similar proceedings, as are provided for vein or lode claims; but
where the lands have been previously surveyed by the United States, the
entry in its exterior limits shall conform to the legal sujxlivisions of the
public lands.
SEC. 2330. Legal subdivisions of forty acres may be subdivided into.
ten-acre tracts; and two or more persons, or associations of persons,
having contiguous claims of any size, although such claims may be less
than ten acres each, may make joint entry thereof; but no location of a
placer-claim, made after the ninth day of July, eighteen hundred and
seventy, shall exceed one hundred and sixty acres for any one person or
association of persons; which location shall conform to the United
States surveys; and nothing in this section contained shall defeat or
impair any bona-fide pre-emption or homestead claim upon agricultural
lands, -or authorize the sale of the improvements of any bona-fide settler
to any purchaser.
SEC. 2331. Where placer-claims are upon surveyed lands, and conform
to legal subdivisions, no further survey or plat shall be required, and all
placer-mining claims located after the tenth day of May, eighteen hundred and seventy-two, shall conform as near as practicable with the
United States system of public land surveys, and the rectangular subdivisions of such surveys, and no such location shall include more than
twenty acres for each individual claimant; but where placer-claims
cannot be conformed to legal subdivisions, survey and plat shall be made
as on uw,urveyed lands ; and where by the segregation of mineral land
in any legal subdivision a quantity of agricultural land less than forty
acres remains, such fractional portion of agricultural land may be entered
by any party qualified by law, for homestead or pre-emption purposes.
SEC. 2332. Where such person or association, they and their · grantors,
have held and worked their claims for a period equal to the time prescribed by the statute of limitations for mining-claims of the State or
Territory where the same may be sitaated, evidence of such possession
and working of the claims for such period shall be sufficient to establish
a right to a patent thereto under this chapter, in the absence of any adverse claim; but nothing in this chapter shall be deemed to impair any
lien which may have attached in any way whatever to any mining-claim
or property thereto attached prior to the issuance of a patent.
SEC. 2333. Where the same person, association, or corporation, is in
possession of a placer-claim, and also a vein or lode included within the
boundaries thereof, application shall be made for a patent for the placerclaim, with the statement that it includes such vein or lode, and in such
case a patent shall issue for the placer-claim, subject to the provisions of
this chapter, including such vein or lode, upon the payment of five dollars per acre for such vein or lode claim, and twenty-five feet of surface
on each side thereof. The remainder of the placer-claim, or any placerclaim not embracing any vein or lode claim, shall be paid for at the rate
of two dollars and fifty cents ~r acre, together with all costs of proceed•
ings; and where a vein or lode, such as is described in section twenty•
three hundred and twenty, is known to exist within the boundaries of a
placer-claim, an application for a patent for such placer-claim which does
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not include an . application for the vein or lode claim shall be construed
as a conclusive declaration that the claimant of the placer-claim has no
right of possession of the vein or lode claim; but where the existence of
a vein or lode in a placer-claim is not known, a patent for the placerclaim shall convey all valuable mineral and other deposits within the
boundaries thereof .
SEC, 2334. The surveyor-general of the United States may appoint in
each land-distric~ containing mineral lands as many competent surveyors
as shall apply for appointment to survey mining-claims. The expenses
of the survey of vein or lode claims, and the survey and subdivision of
placer-claims into smaller quantities than one hundred and sixty acres,
together with the cost of publication of notices, shall be paid by the aJ>-:
plicants, and they shall be at liberty to obtain the same at the most r~~
sonable rates, and they shall also beeat liberty to employ any United
States deputy surveyor to make the survey. The Commissioner of the .
General Land-Office shall also have power to establish the maximum
charges for surveys and publication of notices under this chapter ; and,
in case of excessive charges for publication, he may designate any newspaper published in a land-district where mines are situated for the publication of mining -notices in such district, and fix the rates to be charged
by such paper; and, to the end that the Commissioner may be fully informed on the subject, each applicant shall file with the register a sworn
statement of all charges .and fees paid by such applicant for publication
and surveys; together with .all fees and money paid the registe r and the
receiver of the land -office, which statement shall be transmitted, with the
other papers in the case, to the Commissioner of the General Land-Office .
SEc. 2335. All affidavits required to be made under this chapter may
be verified before any officer authorized to administer oaths within the
land-district where the claims may be situated, and all testimony and
proofs may be taken before any such officer, and, when duly certified by
the officer taking the same, shall have the same force and effect as if taken
before the register and receiver of the land-office. In cases of contest as
to the mineral or agricultural character of land, the testimony and
proofs may be taken as herein provided on personal notice of at least ten
days to the opposing party; or if such party cannot be found, then by
publication of at least once a week for thirty days in a newspaper, to be
designated by the register of the land -office as published nearest to the
location of such land; and the register shall require proof that such
notice has been given.
SEC. 2336. Where two or more veins intersect or cross each other,
priority of title shall govern, and such prior location shall be entitled to
all ore or mineral contained within the space of intersection ; but the
subsequent location shall have the right of way through the space of inter section for the purposes of the convenient working of the mine . And
where two or more veins unite, the oldest or prior location shall take the
vein below the point of union, including all the space of intersection.
SEc. 2337. Where non-mineral land not contiguous to the vein or lode
is used or occupied by the proprietor of such vein or lode for mining or
milling purposes, such non -adjacent surface-ground may be embraced and
included in an application for a patent for such vein or lode, and the
same may be patented therewith, subject to the same preliminary requirements as to survey and notice as are applicable to veins or lodes; but no
location hereafter made of such non -adjacent land shall exceed five acres,
and payment for the same must be made at the same rate as fixed by this
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chapter for the superficies of the lode. The owner of a quartz-mill or reauction-works, not owning · a mine in connection therewith, may also receive a patent for his mill-site, as provided in this section.
SEC. 2338. As a condition of sale, in the absence of necessary legislation by Congress, the local legislature of any State or Territory may provide rules for working mines, involving easements, drainage, and other
necessary means to their complete development ; and those conpitions
shall be fully expressed in the patent.
SEC. 2339. Whenever, by priority of possession, rights to the use of
water for mining, agricultural, manufacturing, or other purposes, have
vested and accrued, and the same are recognized and acknowledged by
the local customs, laws, and the decisions of courts, the posseswrs and
o_wnersof such vested rights shall be maintained and protected in the
same; and the right of way for t~ construction of ditches and canals for
the purposes herein specified is acknowledged and confirmed ; but whenever any person, in the construction of any ditch or canal, injures or
damages the possession of any settler on the public domain, the party
committing such injury or damage shall be liable to_the party injured for
such injury or damage.
_
SEc. 2340. All patents granted, or pre-emption or h?mesteads !llowed,
shall be subject to any vested · and accrued water-rights, or rights to
ditches and reservoirs used in connection with such water-rights, as may
have been acquired under or recognized by the preceeding section.
SEc. 2341. Wherever, upon the lands heretofore designated as mineral
lands, which have been excluded from survey and sale, there have been
homesteads made by citizens of the United States, or persons who have
declared their intention to become citizens, which homesteads have been
made, improved, and used for agricultural purposes, and upon which
th$!re have been no valuable mines of gold, silver, cinnabar, or copper
discovered, and which are properly agricultural lands, the settlers or
owners of such homesteads shall have a right of pre-emption thereto, and
shall be entitled to purchase the same at the price of one dollar and
twenty-five cents per acre, and in quantity not to exceed one hundred
and sixty acres; or they may avail themselves of the provisions of chapter
five of this Title, relating to "HOMESTEADS."
SEC.·2342. Upon the survey of the lands described in the preceding
section, the Secretary of the Interior may designate and set apart such
portions of the same as are clearly agricultural lands, which lands shall
thereafter be subject to pre-emption and sale as other public lands, and
be subject to all the laws and regulations applicable to the same.
SEC. 2343. The President is authorized to establish additional landdistricts, and 'to appoint the necessary officers under existin~ laws, wherever he may deem the same necessary for the public convemence in executing the provisions of this chapter.
SEC. 2344. Nothing contained in this chapter shall be construed to
impair, in any way, rights or interests in mining property acquired under
exisdng laws; nor to affect the provisions of the act .entitled "An act
granting to A. Sutro the right of way and other privileges to aid in the
construction of a draining and exploring tunnel to the Comstock Lode,
in the State of Nevada," approved July twenty-five, eighteen hundred
and sixty-six.

SEC. 2345. The provisions of the precedin~ sections of this chapter
shall not apply to the mineral lands situated m the States of Michigan,
Wisconsin, and Minnesota, which are declared free and open to explora-
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tion and purchase, according to legal sub-divisions, in like manner as
before the tenth day of May, eighteen hundred and seventy-two. And
any bona fide entries of such lands· within the States named, since the
tenth day of May, eighteen hundred and seventy-two, may be patented
without reference to _any of the foregoing provisions of this chapter.
Such lands shall be offered for public sale in the same manner, at the
same minimum price, and under the same .rights of pre-emption, as other
public lands.
SEC. 2346. No act passed at the first session of the Thirty-eighth Congress, granting lands to States or corporations to aid in the construction
of roads or for other purposes, or to extend the time of grants made prior
to the thirtieth day of January, eighteen hundred and sixty -five, shall be
so construed as to embrace mineral lands, which in all cases are reserved
exclusively to the United States, unless otherwise specially provided in
the act or acts making the grant.
SEC. 2347. Every person above the age of twenty-one years, who is
a citizen of the United States, or who has declared his intention to become such, or any association of persons severally qualified as above,
shall; upon application to the register of the proper land-office, have the
right to enter, by legal subdivisions, any quantity of vacant coal-lands
of the United States not otherwise appropriated or reserved by competent authority, not .exceeding one hundred and sixty acres to such individual person, or three hundred and twenty acres to such association,
upon payment to the receiver of not less than ten dollars per acre for
such lands, where the same shall be situated more than fifteen miles from
any completed railroad, and not less than twenty dollars ~r acre for such
lands as shall be within fifteen miles of such road.
SEC. 2348. Any person or association of persons severally qualified,
as above provided, who have opened and improved, or shall hereafter
open and improve, any coal mine or mines upon the public lands, and
shall be in actual possession of the same, shall be entitled to a preferenceright of entry, under the preceding section, of the mines so opened and
improved: Provided, That when any association of not less than four
persons, severally qualified as above provided, shall have expended not
less than five thousand dollars in working and improving any such mine
or mines, such association may enter not exceeding six hundred and forty
acres, including such mining improve_ments.
SEc. 2349. All claims under the preceding section must be presented
to the register of the proper land-district within sixty days after the date
of actual possession and the commencement of improvements on the
land, by the filing of a declaratory statement therefor; but ~hen the
township plat is pot on file at the date of such improvement, filing must
be made within sixty days from the receipt of such plat at the district
office ; and where the improvements shall have been made prior to the
expiration ot three months from the third day of March, eighteen hundred and seventy -three, sixty days from the expiration of such three
months shall be allowed for the filing of a declaratory statement, and no
sale under the provisions of this section shall be allowed until the expira·tion of six months from the third day of March, eighteen hundred and
seventy-three.
.
·
SEc. 2350. The three preceding sections shall be held to authorize only
one entry by the same person or association of persons; and no association of persons any member of which shall have taken the benefit of such
sections, either as an individual or as a member of any other association,
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shall enter or hold any other lands under the provisions thereof; and no
member of any association which shall have taken the benefit of such
sections shall enter or hold any other lands under their provisions; and
all persons claiming under section twenty-three hundred and.forty-eight
shall be required to prove their respective rights and pay for the lands
filed upon within one year from the time prescribed for filing their respective claims; and upon failure. to file the proper- notice, or to pay for the
land within the required period, the same shall be subject to entry by any
other qualified applicant.
SEC. 2351. In case of conflicting claims upon coal lands where the ·improvements shall be commenced, after the third day of March, eighteen
hundred and seventy-three, priority of possession and improvement, followed by proper filing and continu.ed good faith, shall determine the
preference-right to purchase .· And also where improvements have already been made prior to the third day of March, eighteen hundred and
seventy-three, division of the land claimed may be made by legal subdivisions, to include, as near as ma:y be, the valuable improvements of the
respective parties.' The Commissioner of the General Land Office is
authorized to issue all needful rules and regulations for carrying into effect
the provisions of this and the four preceding sections .
SEC. 2352. Nothing in the five preceding sections shall be construed
to destroy or impair- any rights which may have attached prior to the
third day of March, e;ghteen hundred and seventy-three, or to authorize
the sale of lands valuable for mines of gold, silver, or copper.

CHAPTER
SEVEN.
SALE AND DISPOSAL QF THE PUBLIC LANDS.
Sec.

2353. Public sale of lands in half quartersections.
2354. Private sales, in what bodies.
2355. Private sales, proceedings in.
2356. No credit on sales of public
lands.
2357. Price oflands $1.25 per acre.
2358. Public lands may be offered for sale
in such proportions as the President chooses.
2359. Advertisement of sales.
236o. Duration of sales.
2361. Several certificates issued to two or
more purchasers of same section.
2362. Purchase • money refunded where
sale cannot be confirmed.
2363. Refunding in certain cases, how
done.
2364-. Minimum price, how fixed when
reservations sold:
2365. Highest bidder, when preferred in
private sales.
2366. What coins receivable in payment
for public lands.
2367. Lands in California subject to private

Sec.

2368.

2369.
2370.
2371.
2372.
2373.
23742375.
2376.
2377.
2378.
2379.

entry and withdrawn, how to be
opened to entry.
Certain lands located in good faith
by claims arising under treaty of
September 30, 1854, may be pur chased, etc.
Mistakes in entry of lands, provisions for.
Mistakes in patent lands.
Mistakes in location of warrants.
Error in entry -by mistake of numbers, procedings uPon.
Agreement 11.ndacts mtended to prevent bids, penalty.
Agreements to pay premium to pur~asers at public sales.
Recovery of premiums paid to purchasers at public sales.
Discovery of agreements to pay pre-'
miums by bill in equity.
Limitation of entries by agriculturalcollege scrip.
Grant to new States.
Selections and locations of lands
granted in last section.
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SEC. 2353. All the public lands, the sale of which is authorized by law,
shall, when offered at public sale to the highest bidder, be offered in half
,
quarter-sections.
SEC. 2354. All the public lands, when offered at private sale, may be
purchased, at the option of the purchaser, in entire sections, half-sections,
quarter-sections, half quarter-sections, or quarter quarter-sections.
SEc. 2355. Every person making application at any of the land-offices
of the United States for the purchase. at private sale of a tract of land
shall produce to the register a memorandum in writing, describing the
tract, which he shall enter by the proper number of the section, half-section, quarter-section, half quarter-section, or quarter quarter-section, as
the case may be, and of the township and range, subscribing his name
thereto, which memorandum the register shall file and preserve in his
office.
SEC. 2356. Credit shall not be allowed for the purchase-money on the
sale of any of the public lands, but every purchaser of land sold at public
sale shall, on the day of purchase, make complete payment therefor; and
the purchaser at private sale shall produce to the register oI the land-office
a receipt from the Treasurer of the United States, or from the receiver of
public moneys of the district, for the amount of the purchase-money on
any tract, before he enters the same at the land-office; and if any person,
being the highest bidder at public sale for a tract of land, fails to make
payment therefor on the day on which the same was purchased, the tract
shall be again offered at public sale on the next .day of sal!;!,and such person shall not be capable of becoming the purchaser of that or any other
tract offered at such public sales.
SEc. 2357. The price at which the public lands are offered for sale
shall be one dollar and twenty-five cents an acre; and at every public
sale, the highest bidder, who makes payment as provided in the preceding
section, shall be the purchaser; but no land shall be sold, either at public
or private sale, for a less price than one dollar and twenty-five cents an
acre; and all the public lands which are hereafter offered at public sale,
according to law, and remain unsold at the close of such public sales,
shall be subject to be sold at private sale, by entry at the land-office, at
one dollar and twenty-five cents an acre, to be paid at the time of making
such entry : Provided, That the price to be paid for alternate reserved
lands, along the line of railroads within the limits granted by any act of
Congress, shall be two dollars and fifty cents per acre .
SEc. 2358. Whenever the President is authorized to cause· the public
lands, in any land-district, to be offered for sale, he may offer for sale,
at first, only a part of the lands contained in such district, and at any
subsequent time or times he may offer for sale in the same manner any
other part, or the remainder of the lands contained in the same.
SEC. 2359. The public lands which are exposed to public sale by order
of the President shall be advertised for a period of not less than three
nor more than six months prior to the day of sale, unless otherwise specially provided.
SEC. 2360. The public sales of lands shall, respectively, be kept open
for two weeks, and no longer, unless otherwise specially provided by law.
SEC. 2361. Where two or more persons have become purchasers of a
section or fractional section, the register of the land-office of the district
in which_ the lands lie, shall on application of the parties, and a surrender of the original certificate, issue separate certificates, of the same
date with the original, to each of the purchasers, or their assignees, in
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conformity with the division agreed on by them; but in no case shall
the fractions so.,purchased be divided by other than north and south, or
east and west, lines; nor shall any certificate issue for less than eighty
acres.
SEC. 2362. The Secretary of the Interior is authorized, upon proof
being made, to his satisfaction, that any tract of land has been erroneously sold by the United States, so that from any cause the sale cannot
be confirmed, to repay to the purchaser, or to his legal representatives or
assignees, the sum of money which was paid therefor, out of any money
in the Treasury not otherwise appropriated.
SEC. 2363. Where any tract of land has been erroneously sold, as described in the precedin~ section, and the money which was paid for the
same has been invested m any stocks held in trust, or has been paid into
the Treasury to the credit of any trust-fund, it is lawful, by the sale of
such portion of the stocks as may be necessary for the purpose, or out
of such trust-fund, to repay the purchase-money to the parties entitled
thereto.
SEc. 2364. Whene"'.er any reservation of public lands is brought into
market, the Commissioner of the General Land-Office shall fix a minimum price, not less than one dollar and twenty-five· cents per acre, below
which such lands shall not be disposed of.
SEC. 2365. Where two or more persons apply for the purchase, at
private sale, of the same tract, at the same time, the register shall determine the preference, by forthwith offering the tract to the highest bidder.
SEC. 2366. The gold coins of Great Britain and other foreign coins
shall be received in all payments on account of public lands, at the value
estimated annually by the Director of the Mint, and proclaimed by the
Secretary of the Treasury, in accordance with the provisions of section
thirty-five hundred and sixty-four, Title, "THE COINAGE."
SEC. 2367. Wherever lands in California subject to private entry have
been or are hereafter withdrawn from market for any cause, such lands
shall not thereafter be held subject to private entry until they have first
been open for at least ninety days to homestead and pre-emption settlers,
and again offered at public sale.
SEC. 2368. The Secretary of the Interior is authorized to permit the
purchase, with cash or military bounty-land warrants, of such lands as
may have been located with claims arising under the seventh clause of
the second article of the treaty of September thirty, eighteen hundred
and fifty-four, at such price per acre as he deems equitable and proper,
but not at a less price than one dollar and twenty-five cents per acre, and
the owners and holders of such claims in good faith are also permitted to
complete their entries, and to perfect their title under such claims upon
compliance with the terms above mentioned; but it must be shown to
the satisfaction of the Secretary of the Interior that such claims are
held by innocent parties in good faith, and that the locations made under
such claims have been made in good faith and by innocent holders of the
same.
SEC. 2369. In every case of a purchaser of public lands, at private sale,
having entered at the land-office a tract different from that he intended
to purchase, and being dC!sirousof having the error in his entry corrected,
he shall make his application for that purpose to the register ,of the lantloffice; and if it appears from testimony satisfactory to the register and
receiver, that an error in the entry has been made, and that the same was
occasioned by original incorrect marks made by the surveyor, or by the
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obliteration or change of the original marks and numbers at corners of
the tract of land; or that it has in any otherwise arisen from mistake or
error of the surveyor, or officers of the land-office, the register and receiver shall report the case, with the testimony, and their opinion thereon,
to the Secretary of the Interior, who is authorized to direct that the purchaser is at liberty to withdraw the entry so erroneously made, and that
the moneys which have been paid shall be applied in the purchase of 0th.er
lands in the same district, or credited in the payment for other lands
which have been purchased at the same office.
SEC. 2370. The provisions of the preceding section are declared to extend to all cases where patents have issued or may hereafter 'issue; upon
condition, however, that the party concerned surrenders his patent to the
Commissioner of the General Land-Office, with a relinquishment of title
thereon, executed in a form to be prescribed b,y the Secretary of the
Interior.
SEC. 2371. The provisions of the two preceding sections are made
applicable in all respects to errors in the location of land-warrants.
SEC. 2372. In all cases of a entry hereafter made, of a tract of land
not intended to be entered, by a mistake of the true numbers of the tract
intended to be entered, where the tract, thus erroneously entered, does
not, in quantity, exceed one-half section, and where the certificate of the
original purchaser has not been assigned, or his right in any way transferred, the purchaser, or, in case of his death, the legal representatives,
not being assignees or transferees, may, in any case coming within the
provisions of this section, file his own affidavit, with such additional evidence as can be procured, showing the mistake of the numbers of the tract
intended to be entered, and that every reasonable precaution and exertion
had been used to avoid the error, .with the register and receiver of the
land -district within which such tract of land is situated, who shall transmit the evidence submitted to them in each case, together with their
written opinion, both as to the existence of the mistake and the credibility
of each person testifying thereto, to the Commissioner of the General
Land-Office, who, if he be entirely satisfied that the mistake has been
made, and that every reasonable precaution and exertion had been made
to avoid it, is authorized to change the entry, and traqsfer the payment
from the tract erroneously entered to that intended to be entered, if
unsold; but, if sold, to any other tract liable to entry; but the oath of
the person interested shall in no case be deemed sufficient, in the absence
of other corroborating testimony, to authorize any such change of entry;
nor shall anything herein contained affect the right of third persons.
SEC. 2373. Every person who, before or at the time of the public sale
of any of the lands of the United States, bargains, contracts, or agrees,
or attempts to pargain, contract, or agree with any other person, that the
last-named person shall not bid upon or purchase the land so offered for
sale, or any parcel thereof, or who by intimidation, combination, or unfair
management, hinders, or prevents, or attempts to hinder or prevent, any
person from bidding upon or purchasing .any tract of land so offered for
sale, shall be fined not more than one thousand dollars, or imprisoned not
01ore than two years, or both.
SEC. 2374. If any person before, or at the time of the public sale of any
of the lands of the United States, enters into any contract, bargain,
agreement, or secret ·understanding with any other person, proposing to
purchase such land, to pay or give to, such purchasers for such land a sum
of money or other article of property, over and above the price at which
3
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the land is bid off by such J?Urchasers, every such contract, bargain,
agreement or secret understandmg, and every bond, obligation, or writing
of any kind whatsoever, founded upon or growing out of the same, shall
be utterly null and void.
SEC. 2375. Every person being a party to such contract, bargain, agreement, or secret understanding, who pays to such purchaser any sum of
money or other article of value, over and above the purchase-money of
such land, may sue for and recover such excess from such purchaser in
any court having jurisdiction of the same.
SEC. 2376. If the party aggrieved have no legal evidence of such contract, bargain, agreement, or secret understanding, or of the payment of
the excess, he may, by bill in equity, compel such purchaser to make discovery thereof; and if in such case the complainant shall ask for relief,
the court in which th, bill is pending may proceed to final decree between the parties to the same; but every such suit either in law or equity
shall be commenced within six years next after the sale of such land by
the United States.
·
SEC. 2377. In no case shall more than three sections of public lands
be entered at private entry in any one township by scrip issued to any
State under the act approved July two, eighteen hundred and sixty-two,
for the establishment of an agricultural college therein.
SEC. 2378. There is granted, for purposes of internal improveµient, to
each new State hereafter admitted into the Union, upon such admission,
so much public land as, including the quantity that was granted to such
State before its admission and while under a territorial government, will
make five hundred thousand acres.
SEC. 2379. The selections of lands, granted in the preceding section,
shall be made within the limits of each state so admitted into the Union,
in such manner as the legislatures thereof, respectively, may direct; and
such lands shall be located in parcels conformably to sectional divisions
and subdivisions of not less than three hundred and twenty acres in any
one location, on any public land not reserved from sale by law of Congress or by proclamation of the President. The locations may be made
at any time after the public lands in any such new State have been surveyed according to law.
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2393. Military or other reservations, etc.
2394- Inhabitants of towns on public lands,
rights of, to enter.

SEC. 2380. The President is authorized to reserve from the public
lands, whether surveyed or unsurveyed, town-sites on the shores of harbors, at the junction of rivers, important portages, or any natural or
prospective centers of population.
.
SEC. 2381. When, in the opinion of the President, the public interests
require it, it shall be the duty of the Secretary of the Interior to cause
any of such reservations, or part thereof, to be surveyed into urban or
suburban lots of suitable size, and to fix by appraisement of disinterested
persons their cash value, and to offer the same for sale at public outcry to
the highest •bidder, and thence afterward to be held subject to sale at
private entry according to such regulations as the Secretary of the Interior
may prescribe; but no lot shall be disposed of at public sale or private
entry for Jess than the appraised value thereof. And all such sales shall
be conducted by the register and receiver of the land-office in the district
in which the reservations may be situated, in accordance with the instructions of the Commissioner of the General Land-Office .
SEC. 2382 . In any case in which parties have already founded, or may
hereafter desire to found, a city or town on the public lands, it may be
lawful for them to cause to be filed with the recorder for the county in
which the same is situated, a plat thereof, for not exceeding six hundred
and forty acres, describing its exterior boundaries according to the lines
of the public surveys, where such surveys have been executed; also giving
the name of such city or town, and exhibiting the streets, squares, blocks,
lots, and alleys, the size of the same, with measurements and area of each
municipal subdivision, the lots in which shall each not exceed four
thousand two hundred sguare feet, with a statement of the extent and
general character of the improvements; such map and statement to be
verified under oath by the party acting for and in behalf of the persons
proposing to establish such city or town ; and within one month after
such filing there shall be transmitted to the General Land-Office a verified
transcript of such map and statement, accompanied by the testimony of
two witnesses that such city or town has been established in good faith,
and when the premises are within the limits of an organized land-district,
a similar map and statement shall be filed with the register and receiver ,
and at'1lny time after the filing of such map, statement, and testimony in
the General Land-Office, it may be lawful for the President to cause the
Jots embraced within the limits of such city or town to be offered at
public sale to the highest bidder, subject to a minimnm of ten dol(ai:s for
each lot;. and such lots as may not be disposed of at public sale shall
thereafter be liable to private entry at such minimum, or at such reasonable increase or diminution thereafter as the Secretary of the Interior may
order from time to time, after at least three months' notice, in view of
the increase or decre~ in the value of the municipal property. But any
actual settler upon any one lot, as above provided, and upon any additional lot in which he may have substantial improvements, shall be entitled to prove up and purchase. the same as a pre-emption, at such minimum, at any time before the day fixed for the public sale.
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SEC. 2383. When such cities or towns are established upon unsurveyed lands, it may be lawful, aftfr the extension thereto of the public
surveys, to adjust the extension limits of the premises according to those
lines, where it can be done without interference with rijl'hts which may be
vested by sale; and patents for all lots so disposed of at public or private
sale shall issue as in ordinary cases.
SEC. 2384. If within twelve months from the establishment of a city or
town on the public domain, the parties interested refuse or fail to file in
the General Land-Office a transcript map, with the stat~ment and testimony called for by the provisions of section twenty-three hundred and
eighty-two, it may be lawful for the Secretary of the Interior to cause a
survey.and plat to be made of such city or town, and thereafter the lots
in the same shall be disposed of as required by such provisions, with this
exception, that they shall each be at an increase of fifty per centum on
the minimum of ten dollars per lot.
.
SEC. 2385. In the case of any city or town, in which the. lots may be
variant as to size from the limitation fixed in section twenty-three hundred and eighty-two, and in which the lots and buildings, as municipal
improvements, cover an area greater than six hundred and forty acres,
such variance as to size of lots or excess in area sh~ll prove no bar to such
ci.J:yor town claim under the provisions of that section ; but the minimum
price of each lot in such city or town, which may contain a greater number of square feet than the maximum named in that section, shall be increased to such reasonable amount as the Secretary of the Interior may
by rule establish.
•
SEC. 2386. Where mineral veins are possessed, which possession is recognized by local authority, and to the extent so possessed and recognized,
the title to town-lots to be acquired shall be subject"to such recognized
possession and the necessary use thereof; but nothing contained in this
section shall be so construed as to recognize any color of title in possessors for mining purposes as against the United States.
SEC. 2387. Whenever any portion of the public lands have been or
may be settled upon and occupied as a town-site, not subject to entry
under the agriculturaJ pre-emption laws, it is lawful, in case such town be
incorporated, for the corporate authoriti_es thereof, and, if not incorporated," for the judge of the county court for the county in which such
town is situated, to enter at the proper land-office, and at the minimum
price, the land so settled and occupied in trust for the several use and
benefit of the occupants thereof, according to their respective interests;
the execution of which trust, as to the disposal of the lots in such town,
and the proceeds of the sales thereof, to be conducted under such regulations as may be prescribed by the legislative authority of the State or
l'erritory in which the same may be situated.
SEct 2388. The entry of the land provided for in the preceding section
shall be made, or a declaratory statement of the purpose of the inhabitants
to enter it as a town-site shall be filed with the register of the proper landoffice, prior to the commencement of the public sale of the body of land
in which it is included, and the entry or declaratory statement shall include only such .land as is actually occupied by the town, and the title
to which 1s in the United States; but in any Territory in which a landoffice may not have been established, such declaratory statements may
be filed with the surveyor-general of the surveying-district in which the
lands are situated; who shall transmit the same to the General LandOffice.
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SEC. 2389. If upon unsurveyed lands, the entry shall in its exterior
limit be made in conformity to the legal subdivisions of the public lands
authorized by law; aiad where the inhabitants are in number one hundred,
and less than two hundred, shall embrace not exceeding three hundred
and twenty acres; and in cases where the inhabitants of such town are
more than two hundred, and less than one thousand, shall embrace not
exceeding six hundred and forty acres; and where the number of inhabitants is one thousand and over one thousand, shall embrace not exceeding
twelve hundred and eighty acres; but for each additional one thousand
inhabitants, not exceeding five thousand in all, a further grant of three
hundred and twenty acres shall be allowed.
SEC. 2390. The words "not exceeding fivi: thousand in all," in the
preceding section, shall not apply to Salt Lake City, in the Territory of
Utah; but such section shall be so construed in its application to that
city that lands may be entered for the full number of inhabitants contained therein, not exceeding fifteen thousand; and as that city covers
school-section number thirty-six, in township number one north, of range
number one west, the same may be embraced in such entry, and indemnity shall be given therefor when a grant is made by Congress of
sections sixteen and thirty-six, in the Territory of Utah, for school purposes.
SEC. 2391. Any act of the trustees not made in conformity to the
regulations alluded to in section twenty-three hundred and eighty-seven
shall be void.
SEc. 2392. No title shall be acquired, under the foregoing provisions
of this chapter, to any mine of gold, silver, cinnabar, or copper; or to
any valid mining-claim or possession held under existing laws.
SEc. 2393. The provisions of this chapter shall not apply to military or
other reservations heretofore made by the United States, nor to reservations for light-houses, custom-houses, mints, or such other public purposes
as the interests of the United States may require, whether held under
reservations through the Land-Office by title derived from the Crown of
'
Spain, or otherwise.
SEC. 2394. the inhabitants of any town located on the public lands
may avail themselves, if the town authorities choose to do so, of the provisions of sections twenty-three hundred and eighty-seven, twenty-three
hundred and eighty-eight, and twenty-three hundred and eighty-nine;
and in addition to the minimum price of the lands embracing any townsite so entered~ there shall be paid by the parties availing themselves of
such provisions all cost of surveying and platting any such town-site, and
expenses incident thereto incurred by the United States, before any patent
issues therefor ; but nothing contained in the sections herein cited shall
prevent the issuance of patents to persons who have made or may hereafter make entries, and elect to proceed under other laws relative to townsites in this chapter set forth.

88

REVISED STATUTES.

CHAJ!fER
NINE.
SURVEY OF THE PUBLIC LANDS.
Sec.

2395. Rules of survey.
2396. Boundaries and contents of public
lands, how ascertained.
2397. Lines of division of half quarter-sections, how run.
2398. Contracts for surveys of public lands,
when binding.
2399. What instructions to be deemed part
of contract.
2400. Prices of surveys, how established.
24,C>I. When survey may be had by settlers
in township.
2402. Deposit for expenses of surveys
deemed an appropriation, etc.
2¥>3· Deposits made by settlers for public
surveys to go in part payment of
land5.
2404. Augmented rates for surveys of lands

Sec.

covered with forests, etc., in Oregon.
2¥>S· Ibid. for California and Washington.
24o6.Geological surveys, extension of public surveys, expenses of subdividing.
2407. Surveys on rivers in certain cases.
24o8. Lines of surveys in Nevada.
2409. Geodetic method of survey in Oregon
and California.
2410 . .Rectangular mode of survey, when
may be departed from.
2411. Compensation for surveying by the
day in Oregon and California.
2412. Penalty for interrupting surveys.
2413. Protection of surveyor by marshal of
district.

SEc. 2395. The public lands shall be divided by north and south lines
run according to the true meridian, and by others crossing them at right
angles, so as to form townships of six miles square, unless where the line
of an Indian reservation, or of tracts of land heretofore surveyed or patented, or the course of navigable rivers, may render this impracticable;
and in that case this rule must be departed from no further than such particular circumstances require.
Second. The corners of the townships must be marked with progressive
numbers from the be~inning; each distance of a mile between such
corners must be also distinctly marked with marks different from those of
the comer:;.
•
Third. The township shall be subdivided into sections, containing, as
nearly as may be, six hundred and forty acres each, by running through
the. same, each way, parallel lines at the end of every two miles; and by
marking a comer on each of such lines, at the end of every mile. The
sections shall be numbered respectively, beginning with '\he number one
in the northeast section and proceeding west and east alternately through
the township with progressive numbers till the thirty-six be completed.
Fourth . The deputy surveyors, respectively, shall cause to be marked on
a tree near each comer established in the manner described, and within
the section, the number of such section, and over it the number of the
township within which such section may be ; and the deputy surveyors
shall carefully note, in their respective field-books, the names of the corner-trees marked and the numbers so made.
Fifth. Where the exterior lines of the townships which may be subdivided into sections or half-sectidns exceed, or do not extend six miles,
the excess or deficiency shall be specially noted, and added to or deducted
from the western and northern ranges of sections or half-sections in such
township, according as the error may be in running the lines from east to
west, or from north to south ; the sections and half-sections bounded on
the northern and western lines of such townships shall be sold as contain-

REVISED STATUTES.

89

ing only the quantity expressed in the returns and plats respectively, and
all others as containing the complete legal quantity.
Sixth. All lines shall be plainly marked upon trees, and measured with
chains, containing two perches of sixteen and one-half feet each, subdivided into twenty-five equal links; and the chain shall be adjusted to a
standard .to be kept for that purpose.
Seventh. Every surveyor shall note in his field-book the true situations
of all mines, salt ricks, salt springs, and mill-seats which come to his
knowledge; all water-courses over which the line he runs may pass; and
also the quality of the lands.
Eighth. These field-books shall be returned to the surveyor-general,
who shall cause therefrom a description of the whole lands surveyed to
be made out and transmitted to the officers who may superintend the
sales. He shall also cause a fair plat to be made of the townships and
fractional parts of townships contained in the lands, describing the subdivisions thereof, and the marks of the corners. This plat shall be recorded in books to be kept for that purpose ; and a copy thereof shall be
kept open at the surveyor-general's office for public information, and other
copies shall be .sent to the places of the sale, and to the General LandOffice.
SEC. 2396. The boundaries and contents of the several sections, halfsections, and quarter-sections of the public lands shall be ascertained in
conformity with the following principles:
First. All the corners marked in the surveys, returned by the surveyorgeneral, shall be established as the proper corners of sections, or subdivisions of sections, which they were intended to designate ; and the
corners of half and quarter sections, not marked on the surveys, shall be
placed as nearly as possible equidistant from those two corners which
stand on the same line.
Second. The boundary-lines, actually run and marked in the surveys
returned by the surveyor-general, shall be established as the proper
boundary -lines of the sections, or subdivisions, for which they were intended, and the length of such lines, as returned, shall be held and considered as the true length thereof. And the boundary-lines which have
not been actually run and marked shall· be ascertained, by running
straight lines from the established corners to •he opposite corresponding
corners ; but in those portions of the fractional townships where no such
opposite corresponding corners have been or can be fixed, the boundarylines shall be ascertained by running (rom the established corners due
north and south, or east and west lines, as the case may be, to the watercourse, Indian boundary-line, or other external boundary of such fractional to~nship.
Third. Each section or subdivision of section, the contents whereof
have been returned by the surveyor-general, shall be held and considered
as containing the exact quantity expressed in such return; and the halfsections and quarter-sections, the contents whereof shall not have been
thus returned, shall be held and considered as containing the one-half or
the one-fow::thpart, respectively, of the returned contents of the section
of which they may majle part.
.
SEC. 2397. In every case of the division of a quarter-section, the line
for the division thereof shall run north and south, and the comers and
contents of half quarter-sections which may thereafter be sold, shall be
ascertained in the manner and on the principles directed and• prescribed
by the section preceding, and fractional sections containing one hundred
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and sixty acres or upwards shall in like manner a.<;nearly as practi~ble
be subdivided into half quarter-sections, under such rules and regulations as may be prescribed by the Secretary of the Interior, and in every
case of ·a division of a half quarter-section, the line for the division
thereof shall run east and west, and the corners and contents of quarter
quarter-sections, which may thereafter be sold, shall be ascertained
nearly as may be, in the manner, and on the principles, directed and
prescribed by the section preceding; and fractional sections containing
fewer or more than one hundred and sixty acres shall in like manner, as
nearly as may be practicable, be subdivided into quarter quarter-sections,
under such rules and regulations as may be prescribed by the Secretary of
the Interior.
SEC. 2398. Contracts for the survey of the public lands shall not become binding upon the United States until approved by the Commissioner-of the General Land-Office, except in such cases as the Commissioner may otherwise specially order.
SEC. 2399. The printed manual of instructions relating to the public
surveys prepared at the General Land-Office, and bearing date February
twenty-second, eighteen hundred and fifty-five, the instructions of the
Commissioner of the General Land-Office, and the special instructions of
the surveyor-general, when not in conflict with such printed manual or
the instructions of the Commissioner, shall be taken and deemed to be a
part of every contract for surveyi11gthe public lands.
SEC. 2400. The Commissioner of the General Land-Office has power,
and it shall be his duty, to fix the prices per mile for public surveys,
which shall in no case exceed the maximum established by law; and,
under instructions to be prepared by the Commissioner, an accurate account shall be kept by each surveyor-general of the cost of surveying and
platting private land-claims, to be reported to the General Land-Office,
with the map of such claim, and patents shall not issue for any such private claim until the cost of survey and platting has been ·paid into the
Treasury by the claimant.
SEc. 2401. When the settlers in any township, not mineral or reserved
by Government, desire a survey made of the same, under the authority
of the surveyor -genereral, and file an application therefor in writing, and
deposit in a proper United States depository, to the credit of the United
States, a sum sufficient to pay for such survey, together with all expenses
incident thereto, without cost or claim for indemnity on the United
States, it may be lawful for the surveyor-general, under such instructions
as may be given him by the Commissioner of t.he General Land-Office,
.and in accordance with law, to survey such township and make return
thereof to the general and proper local land-office, provided the township so proposed to be surveyed is within the range of the regular
progress of the public surveys embraced by existing standard lines or
bases for the township and subdivisional surveys.
SEC. 2402. The deposit of money in a proper United States depository,
under the provisions of the preceding section, shall be deemed an appropriation of the sums so d~posited for the objects contemplated by that
section ; and the Secretary of the Treasury is authorized to cause the
sums so deposited to be placed to the credit of the proper appropriations
for the s·urveying-service; but any excesses in such sums over and above
the actual cost of the surveys, comprising all expenses incident thereto,
for which they were severally deposited, shall be repaid to the depositors
respectively.

as
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SEC. 2403. Where settlers make deposits in accordance with the provisions of section twenty-four hundred and seven, the amount so deposited shall go in part payment for their lands situated in the townships,
the surveying of which is paid for out of such deposits.
SEC. 2404- The Commissioner of the General Land-Office may authorize, in his discretion, public lands in Oregon, densely covered with forests or thick undergrowth, to be surveyed at augmented rates, not exceeding eighteen dollars per mile for standard parallels, fifteen dollars for
township, and twelve dollars for section line&.
SEC. 2405. The Commissioner of the General Land-Office, in his discretion, may hereafter authorize public lands in California and in Washington Ten:itory, densely covered with forest or thick undergrowth, to be
surveyed at augmented rates, not exceeding eighteen dollars per linear
mile for standard parallels; sixteen dollars for township, and fourteen
dollars for section lines.
SEC. 2406. There shall be no further geological survey by the Government, unless hereafter authorized by law. The public surveys shall extend over all mineral lands; and all subdividing of surveyed lands into
lots less than one hundred and sixty acres may be done by county and
local surveyors at the expense of claimants; but nothing in this section
contained shall require the survey of waste or useless lands.
SEC. 2407. Whenever, in the opinion of the President, a departure
from the ordinary method of surveying land on any river, lake, bayou,
or water-course would promote the public interest, he may direct the surveyor-general in whose district such land is situated, and where the chan~e
is intended to be made, to cause the lands thus situated to be surveyed m
tracts of two acres in width, fronting on any river, bayou, lake, or watercourse, and running back the depth of forty acres; which tracts of land
so surveyed shall be offered for sale entire, instead of in half ·quarter-sections, and in the usual manner and on the same terms in 'hll respects as
the other public lands of the United States.
SEC. 2408. In extending the surveys of the public lands in the State
of Nevada, the Secretary of the Interior may vary the lines of the subdivisions from a rectangular form, to suit the circumstances of the country.
SEC. 2409. The Secretary of the Interior, if he deems it advisable, is
authorized to continue the surveys in· Oregon and California, to be made
after what is known as the geodetic method, under such regulations and
upon such terms as have been or may hereafter be prescribed by the
Commissioner of the General Land-Office; but none other than township-lines shall he run where the land is unfit for cultivation; nor shall
any deputy surveyor charge for any line except such as may be actually
run and marked, or for any line not necessary to be run.
SEC. 2410. Whenever, in the opinion of the Secretary of the Interior,
a departure from the rectangular mode of surveying and subdividing
the public lands in California would promote the public interests, he
may direct such change to be made in the mode of surveying and designating such lands as he deems proper, with reference to the existence of
mountains, mineral deposits, and the advantages derived from timber and
water privileges ; but such lands shall not be surveyed into less than one
hundred and sixty acres, or subdivided into less than forty acres.
SEC. 2411. Whenever the public surveys, or any portion of them, in the
States of Oregon and California, are so required to be made as to render
it expedient to make compensation for the surveying thereof by the day
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instead of by the mile, it shall be lawful for the Commissioner of the
General Land -Office, under the direction of the Secretary of the Interior,
to make such fair and reasonable allowance as, in his judgment, may be
necessary to insure the accurate and faithful execution of the work.
SEC. 2412 . Every person who in any manner, by threats or force, interrupts, hinders, or prevents the surveying of the public lands, or of any
private land-claim which has been or may be confirmed by the United
States, by the persons authorized to survey the same, in conformity with
the instructions of the Commissioner of the General Land-Office, shall be
fined not less than fifty dollars nor more than three thousand dollars, and
be imprisoned not less than one nor more than three years.
SEc. 2413. Whenever the President is satisfied that forcible opposition
has been offered, or is likely to be offered, to any surveyor or ·deputy surveyor in the discharge of his duties in surveying the public la{lds, it may
be lawful for the President to order the marshal of the State or district,
by himself or deputy, to attend such sur:veyor or deputy surveyor with
sufficient force to protect such officer in the execution of his duty, and to
remove force should any be offered.
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SEC. 2414. All warrants fot military bounty-lands which have,.been or
may hereafter be issued under any law of the United States, and all valid
locations of the same which have been or may hereafter be made, are
declared to be assignable by deed or instrument of writing, made and
executed according to such form and pursuant to such regulations as may
be prescribed by the Commissioner of the General Land-Office, so as to
vest the assignee with all the rights of the original owner of the warrant
or location.
SEC. 2415. The warrants which have been or may hereafter "be issued
in pursuance of law may be located according to the legal subdivisions of
the public lands in one body upon any lands of the United States, subject to private entry at the time of such location at the minimum price.
When such warrant is located on lands which are subject to entry at a
greater minimum than one dollar and twenty-five cents per acre, the
locator shall pay to the United States in cash the difference between the
value of such warrants at one dollar and twenty-five cents per acre and
the tract of land located on. But where such tract is rated at one dollar
and twenty-five cents per acre, and does not exceed the area specified in
the warrant, it must be taken in full satisfaction thereof.
SEC. 2416. In all cases of warrants for bounty-lands, issued by virtue
of an act approved July twenty-seven, one thousand eigl,t hundred and
forty-two, and of two acts approved January twenty-seven, one thousand
eight hundred and thirty-five, therein and thereby revised, and of two
acts to the same intent respectively, approved June twenty-six, eighteen
hundred and forty-eight, and February ei~ht, eighteen hundred and
fifty-four, for military services in the revolutionary war, or in the war of
eighteen hundred and twelve with Great Britain, which remained unsatisfied on the second day of July, eighteen hundred and sixty-four, it is
lawful for the person in whose name such warrant issued, his heirs or
legal representatives, to enter in quarter -sections, at the proper local
land-office in any of the States or Territories, the quantity of the public
lands subject to private entry which he is entitled to under such warrant.
SEC. 2417. All warrants for bounty -lands referred to in the preceding
section may be located at any time, in conformity with the general laws
in force at the time of such location.
SEC. 2418. Each of the surviving, or the widow or minor children of
deceased commissioned and non-commissioned officers, musicians, or
privates, whether of regulars, volunteers, rangers, or militia, who performed military service in any regiment, company, or detachment, in the
service of the United States, in the war with Great Britain, declared on
the eighteenth day. of June, eighteen hundred and twelve, or in any of
the Indian wars smce seventeen hundred and ninety, and prior to the
third of March, eighteen hundred and fiftyi and each of the commissioned officers who was engaged in the mi itary service of the United
States in the war with Mexico, shall be entitled to lands as follows :
Those who engaged to serve twelve months or during the war, and
actually served nine months, shall receive one hundred and sixty acres,
and those who engaged to serve six months, and actually served four
months, shall receive eighty acres, and those who engaged to serve for
any or an indefinite period, and actually served one month, shall receive
forty acres; but wherever any officer or soldier was honorably dischar~ed
in consequence of disability contracted in the service, before the expiration of his period of service, he shall receive the amount to which he
would have been entitled if he had served the full period for which he
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had engitged to serve. All the persons ·enumerated in this section who
enlisted in the regular army, or who were mustered in any volunteer
company for a period of not less than twelve months, and who served in
the war with Mexico, and received an honorable discharge, or who were
killed or died of wounds received or sickness incurred in the course of
such service, or were discharged before the expiration of the te~ of
service in consequence of wounds received or sickness incurred in the
course of such service, shall ·be entitled to receive a certificate or warrant
for one h~mdred and sixty acres of land : or at option Treasury scrip for
one hundred dollars bearing interest at six per cent: per annum, payable
semi-annually, at the pleasure of the Goveri:iment. In the event of the
death of any one of the persons mentioned in this section during service,
or after his dischar~e, and before the issuing of a certificate or warrant,
the warrant or scrip shall be issued in favor of his family or relatives;
first, to the widow and his children ; second, his father; third, his
mother; fourth, his brothers and sisters.
SEC. 2419. The persons enumerated in the preceding section received
into service after the commencement of the war with Mexico, for less
than twelve months, and who served such term, or were honorably discharged, are entitled to receive a certificate or warrant for forty acres, or
scrip for twent}'-five dollars if preferred, and in the event of the death of
such person during service, or after honorable discharge ·before the
eleventh of February, eighteen hundred and forty-seven, the warrant or
scrip shall issue to the wife, child, or children, if there be an:,s,and if
none, to the father, and if no father, to the mother of such soldier.
SEc. 2420. Where the militia, or volunteers, or State troops of any ·
State or Territory, subsequen't to the eighteenth day of June, eighteen
hundred and twelve, and prior to March twenty-second, eighteen
hundred and fifty-two, were called into service, the officers and soldiers
thereof shall be entitled to all the benefits of section two thousand four
hundred and eighteen upon proof-of length of service as therein required.
SEC. 2421. No person shall take any bentfit under the provisions of
the three preceding sections, if he has received, or is entitled to receive,
any military land-bounty under any act of Congress passed prior to the
twenty-second March, eight~n hundred and fifty-two. ·
SEC. 2422. The period during which any officer or soldier·remained in
captivity with the enemy shall be estimated and added to the period of
his actual service, and the person so retained in captivity shall receive
land under the provisions of sections twenty-four hundred and eighteen
and twenty-four hundred and twenty, in the same manner that he would
be entitled in case he had entered the service for the whole term made up
by the addition of the time of his captivity, and had served during such
term.
.
SEC. 2423. Every person for whom provision is made by sections
twenty-four hundred and eighteen and twenty-four hundred and twenty,
shall receive a warrant from the Department of the Interior for the quantity of land to which he is entitled; and, upon the return of such warrant, with evidence of the location thereof having been legally made, to
the General Land-Office, a patent shall be issued therefor.
SEC. 2424. In the event of the death of any person, for whom provision is made by sections twenty-four hundred and eighteen and twentyfour hundred and twenty, and who did not receive bounty-land for his
services, a like warrant shall issue in favor of his widow, who shall be
entitled to one hundred and sixty acres of land in case her husband was
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killed in battle; nor shall a subsequent marriage impair the rigbt of any
widow to such warrant, if she be a widow at the time of making her application.
·
SEC. 2425. Each of the surviving persons specified in the clas.sesenumerated in the following section, who has served for a period of not less
than fourteen days, in any of the Wlj.t'S in which the United States have
been engaged since the year seventeen hundred and ninety, and prior to
the third day of March, eighteen hundred and fifty-five, shall be entitled
to receive a warrant from the Department of the Interior, for one hundred and sixty acres of land; and, where any person so entitled has,
prior to the third day of March, eighteen hundred and fifty-five, received
a warrant for any number of acres less than one hundred and sixty, he
shall be allowed a warrant for such quantity of land only as will make,
in the whole, with what he may have received prior to that date, one
hundred and sixty acres.
SEC. 2426. The classes of persons embraced as beneficiaries under the
preceding section, are as follows, namely:
First. Commissioned and non-commissioned officers, musicians, and
privates, whether of the regulars, volunteers, rangers, or militia, who
were regularly mustered into the service of the United States.
Second. Commissioned and non-commissioned officers, seamen, ordinary seamen, flotilla-men, marines, clerks, and landsmen·in the Navy.
Third. Militia, volunteers and State troops of any State or Territory,
called into military service, and regularly mustered therein, and whose
services have been paid by the United States.
Fourth. Wagon-masters and teamsters who have been employed under
the direction of competent authority, in time of war, in the transportation
of military stores and supplies.
•
Fifth . Officers and soldiers of the revolutionary war, and marines, seamen and other persons in the naval service of the United States during
that war.
Sixth. Chaplains who served with the Army.
Seventh. Volunteers who served with the armed forces of the United
States in any of the wars mentioned, subject to military orders, whether
regularly mustered into the service of the United States or not.
SEC. 2427. The following class of persons are included as beneficiaries
under section twenty-four hundred and twenty-five, without regard to the
length of service rendered:
·
First. Any of the clas.sesof persons mentioned in section twenty-four
hundred and twenty-six who have been actually engaged in any battle in
any of the wars in which this country has been engaged since seventeen
hundred and ninety, and prior to March third, eighteen hundred and
fifty-five.
Second. Those volunteers who served at the invasion of Plattsburg, in
September, eighteen hundred and fourteen.
Third. The volunteers who served at the battle of King's Mountain,
in the revolutionary war. Fourth. The volunteers who served at the battle of Nickojack against
the confederate savages of the South.
Fifth. The volunteers who served in the attack on Lewistown, in
Delaware, by the British fleet, in the war of eighteen hundred and
twelve.

SEc. 2428 . In the event of the death of any person who would be
entitled to a warrant, as provided· in section twenty-four hundred and
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twenty-five, leaving a widow, oc, if no widow, a minor child, such widow
or such minor child sha1'lreceive a warrant for the same quantity of land
that the decedent would be entitled to receive, if living on the third day
of March, eighteen hundred and fifty-f\ve.
SEC. 2429. A subsequent marriage shall not impair the right of any
widow, under the preceding section, if she be a widow at the time of her
application.
SEC. 2430. Persons within the age of twenty-one years on the third day
of March, eighteen hundred and fifty-five, shall be considered minors
within the intent of section twenty-four hundred and twenty-eight.
SEC.2431. Where no record evidence of the service for which a warrant
is claimed exists, parol evidence may be admitted to prove the service
performed, under such regulations as the Commissioner of Pensions may
prescribe.
SEc. 2432. Where certificate or a warrant for bounty-land for any less
quantity than one hundred and sixty acres has been issued to any officer
or soldier, or to the widow or minor child of any officer or soldier, the
evidence upon which such certificate or warrant was issued shall be received to establish the service of such officer or soldier in the application
of himself, or of his widow or minor child, for a warrant for so much
land as may be required to make up the full sum of one hundred and
sixty acres, to wnich he may' be entitled under the preceding section, on
proof of the identity of such officer or soldier, or, in case of his death,
of the marriage and identity of his widow, or, in case of her death, of
the identity of his minor child. But if, upon a review of such evidence,
the Commissioner of Pensions is not satisfied that the former warrant was
properly granted, he may require additional evidence, as well of the term
as of the fact of service.
•
SEC. 2433. When any company, battalion, or regiment, in an organized form, marched more than twenty miles to the place where they were
mustered into the service of the United States, or were discharged more
than twenty miles from the place where such company, battalion, or regiment was organized, in all such cases, in computing the length of service
of the officers and soldiers of any such company, battalion, or regiment,
there shall be allowed one day for every twenty miles from the place
where the company, battalion or regiment was organized to the place
where the same was mustered into the service of •the United States, and
one day for every twenty miles from the place where such company, battalion, or regiment was discharged, to the place where it was organized,
and from whence it marched to enter the service, provided that such
march was in obedience to the command or direction of the President, or
some general officer of the United States, commanding an army or department, or the chief executive officer of the State or Territory by which
such company, battalion, or regiment was called into service.
SEC. 2434. The provisions of all the bounty-land laws shall be extended to Indians, in the same manner and to the same extent as to white
persons.
SEc. 2435. Where a pension has been granted to any officer or soldier, the evidence upon which such pension was granted shall be received
to establish the service of such officer or soldier in his application for
bounty-land; and upon proof of his identity as such pensioner, a warrant
may be issued to him for the quantity of land to which he is entitled;
and in case of the death of such pensioned officer or soldier, his widow
shall be entitled to a warrant for the same quantity of land to which her
1
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husband would have been entitled, if living, upon proof that she is such
widow; and in case of the death of such officer or soldier, leaving a
minor child and no widow, or where the widow may have deceased before
the issuing of any warrant, such minor child shall be entitled to a warrant
for the same quantity of land as the father would have been entitled to
receive if living, upon proof of the decease of father and mother. But if,
upon a review of such evidence, the Commissioner of Pensions is not
satisfied that the pension was properly granted, he may require additional
evidence, as well of the term as of the fact of service.
SEc. 2436. All sales, mortgages, letters of attorney, or other instruments of writing, going to affect the title or claim to any warrant issued,
or to be issued, or any land granted, or to be granted, under the preceding provisions of this chapter, made or executed prior to the issue of such
warrant, shall be null and void qt all intents and purposes whatsoever;
nor shall such warrant, or the land obtained thereby, be in anywise
affected by, or charged with, or subject to, the payment of any debt or
claim incurred by any officer or soldier, prior to the issuing of the patent.
SEC·. 2437. It shall be the duty of the Commissioner of the General
Land-Office, under such regulations as may be prescribed by the Secretary of the Interior, to cause to be located, free of expense, any warrant
which the holder may transmit to the General Land-Office for that purpose, in such State or land-district as the holder or warrantee may designate, and upon good farming-land, so far as the same can be ascertained
from the maps, plats, and field-notes of the surveyor, or from any other
information in the possession of the local office, and, upon the location
being made, the Secretary shall cause a patent to be transmitted to such
warrantee or holder.
SEC. 2438. No person who has been in the military service of the
United States shall, in any case, receive a bounty-land warrant if it appears by the muster-rolls of his regiment or corps that he deserted or was
dishonorably discharged from service.
•
SEC. 2439. When a soldier of the Regular Army, who has obtained a
military land-warrant, lo~ the same, or such warrant is destroyed by
accident, he shall, upon proof thereof to the satisfaction of the Secretary
of the Interior, be entitled to a patent in like manner as if the warrant
was pr.oduced.
SEC. 1Z440. In all cases of discharge from the military service of the
United States of any soldier of the Regular Army, when it appears to the
satisfaction of the Secretary of War that a certificate of faithful service
has been omitted by the neglect of the discharging officer, by misconstruction of the law, or by any other neglect or casualty, such omission
shall not prevent the issuing of the warrant and patent as in other cases.
And when it is proved that any soldier of the Regular Army has lost his
discharge and certificate of faithful service, the Secretary of War shall
cause such papers to be furnished such soldier as will entitle him to his
land-warrant. and patent, provided such measure is justified by the time
of his enlistment, the period of service, and the report of some officer of
the corps to which he was attached.
SEC. 2441. Whenever it appears that any certificate or warrant, issued
in pursuance of any law granting bounty-land, has been lost or destroyed,
whether the same. has been sold and assigned by the warrantee or not, the
Secretary of the Interior is requi1ed to cause a new certificate or warrant
of like tenor to be issued in lieu thereof; which new certificate or warrant
may be assigned, located, and patented in like manner as other certifi-
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cates or warrants for bounty-land are now authorized by law to be assigned, located, and patented; and in all cases where warrants have been,
or may be, re-issued, the original warrant, is whoseever hands it may be,
shall be deemed and held to be null and void, and the assignment thereof,
if any there be, fraudulent; and no patent shall ever issue for any land
located therewith, unless such presumption of fraud in the assignment be
removed by due proof that the same was executed by the warrantee in
good faith and for a valuable consideration.
SEc. 2442. The Secretary of the Interior is required to prescribe such
regulations for carrying the preceding section into effect as he may deem
necessary and proper in order to protect the Government against imposition and fraud by persons claiming the benefit thereof; and all laws and
parts of laws for the punishment of frauds against the United States are
made applicable to frauds under that w:ction.
SEC. 2443. In all cases where an officer or soldier of the revolutionary
war, or a soldier of the war of eighteen hundred and twelve, was entitled
to bounty-land, has died before obtaining a patent for -the land, and
where application is made by a part only of the heirs of such deceased
officer or soldier for such bounty-land, it shall be the duty of the Secretary of the Interior to issue the patent in the name of the heirs of such
deceased officer or soldier, without specifying each; and the patent so
issued in the name of the heirs, generally, shall inure to the benefit of
the whole, in such portions as they are severally entitled to by the laws of
descent in the State or Territory where the officer or soldier belonged at
the time of his death.
SEC. 2444. When proof has been or hereafter is filed in the Pension Office, during the life-time of a claimant, establishing, to the satisfaction
of that office, his right to a warrant for military services, and such warrant has not been, or may not be, issued until after the death of the
claimant, and all such warrants as have been heretofore issued subsequent
to the death of the claimant, the title to such warrants shall vest in his
widow, if there be one, and if there be no widow, then in the heirs or
legatees of the claimant; and all military bounty-land warrants issued
pursuant to law shall be treated as personal chattels, and may be conveyed by assignment of such widow, heirs, or legatees, or by the legal
representatives of the deceased claimant, for the use of such heirs or legatees only.
SEC. 2445. The legal representatives of a deceased claimant for a
bounty-land warrant, whose claim was filed prior to his death, may file
the proofs necessary to perfect such claim.
SEC. 2446. Where an actual settler on the public lands has sought, or
hereafter attempts, to locate the land settled on and improved by him,
with a military bounty-land warrant, and where, from any cause, an error
has occurred m making such location, he is authorized -to relinquish the
land so erroneously located, and to locate such warrant upon the land so
settled upon and improved by him, if the same then be vacant, and if
not, upon any other vacant land, on making proof of those facts to the
satisfaction of the land-officers, according to such rules and regulations
as may be prescribed by the Commissioner of the General Land-Office,
and subject to his final adjudication.
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CHAPTER
ELEVEN.
MISCELLANEOUS PROVISIONS RELATING TO THE
PUBLIC LANDS.
Sec.

2447. Patents to issue for claims heretofore
confirmed.
24,48. Patents issued to persons who had
died before issue, effect of.
2449. Fee-simple to pass in all grants of
land to States and Territories ..
2450. Cases of suspended entries of public
lands, and suspended pre-emption
land-claims.
2451. Adjudications under above, how approved.
2452. Report of adjudications under preceding-sections. •
2453. Decisions to be arranged into classes.
2454. Patents to issue for lands in the first
class, and lands in second class to
revert to the United States.
2455. Commissioner to order into market
lands of second class.
2456. Patents surrendered and new ones
iSlluedin certain cases.
2457. Extent of foregoing provisions.
2458. Live-oak and red-cedar lands.
2459. Selection of live-oak and red-cedar
tracts.
246o. Protection of live-oak and red-cedar
timber.
2461. Cutting or destruction of live-oak or
red cedar, penalty.
2462. Vessels employed in' carrying away
live-oak and red cedar, forfeiture
of.
2463. Clearance of vessels laden with liveoak, prosecution of depredators.
2464- Growth of timber on public
lands.
2465. Mode of application for benefit of
preceding section.
2466. Certificate or patent to issue after ~en
years.
2467. Effect of an abandonment or failure
to cultivate.
2468. Land in cultivation for timber not
liable to be taken for debt.
2469. Copies of records, etc., to be certified.
2470. Exemplifications valid without
names of officers signing and
countersigning.
2471. The false making, altering, etc., of
any instrument in writing, etc.,

Sec.

concerning lands, etc., in California, penalty.
.
2472. Falsely dating any evidence of title
under Mexican authority, etc., to
lands in California, penalty.
2473. Presenting false or counterfeited evidences of titles, etc., to lands in
California, and prosecuting suits
thereon, penalty.
2474. Public park established near the
head-waters of the Yellowstone
river.
2475. Secretary of the Interior to have exclusive control of the park; removal of trespassers.
2476. Navigable rivers within public lands
to be public highways.
2477. RiJ!:htof way for highways over public lands.
2478. Power of Commissioner of LandOffice to enforce this title.
2479. Grant of swam~ and overflowed
lands to certatn States to aid in
construction of levees, etc.
248o. Secretary of the Interior to make
lists of such lands, for transmission to the governors of the
States. ·
2481.Legal subdivisions mostly wet and
unfit for cultivation.
2482. Indemnity to States where lands
have been sold by United States.
2483.Patents to issue for swamp lands to
purchasers and locators, prior to
issuing of patents to States, etc.
244 Selection of swamp and overflowed
lands confirmed.
2485. Certain lands selected by California
· confirmed to that State.
2486. Where selections are on lands already
surveyed.
2487. Where selections are upon lands surveyed only by State authority.
2488.Swamp and overflowed lands to be
certified to State within one year,
in certain cases.
2489.List of lands selected to be sent to
General Land-Office.
2490. Act of 1850, c. 84,v. 9, p. 519, extended to Minnesota and Oregon.

SEC. 2447. In case of any claim to land in any State or Territory
which has heretofore been confirmed by law, and in which no provision
is made by the confirmatory statute for the issue of a patent, it may be
4
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lawful, where surveys for the land have been or may hereafter be .made,
to issue patents for the claims so confirmed, upon the presentation to the
Commissioner of the General Land-Office of plats of survey thereof, duly
approved by the surveyor -general of any State or Territory, if the same
be found correct by the Commissioner. But such patents shall only
operate as a relinquishment of title on the part of the United States, and
shall in no manner interfere with any valid adverse right to the same land;
nor be construed to preclude a legal investigation and decision by the
proper judicial tribunal between adverse claimants to the same land.
SEC. 2448. Where patents for public lands have been or may be issued,
in pursuance of any law of the United States, to a person who had died,
or who hereafter dies, before the date of such patent, the title to the land
designated therein shall inure to and become vested in the heirs, devisees,
or assignees of such deceac;ed patentee as if the patent had issued to the
deceased person during life.
SEC. 2449. Where lands have been or may hereafter be granted by any
law of Congress to any one of the several States and Territories, and
where such law does not convey the fee-simple title of the lands, or require patents to be issued therefor, the list of such lands which have been
or may hereafter be certified by the Commissioner of the General LandOffice, under the seal of his office, either as originals or copies of the
originals or records, shall be regarded as conveying the fee-simple of all
the lands embraced in such lists that are of the character contemplated
by such act of Congress, and inte~ded to be granted thereby; but where
lands embraced in such lists are not of the character embraced by such
acts of Congress, and are not intended to be granted thereby, the lists, so
far as these lands are concerned, shall be perfectly null and void, and no
right, title, claim, or interest shall be conveyed thereby.
SEC. 2450. The Commissioner of.the General Land-Office is authorized
to decide, upon principles of equity and justice, as recognized.in courts of
equity, and in accordance with regulations to be settled by the Secretary
of the Treasury [Interior), the Attorney-General, and the Commissioner,
conjointly, consistently with such principles, all cases of suspended entries
of public lands and of suspended pi:e-emption land-claims, and to adjudge
in what cases patents shall issue upon the same.
SEC.'2451. Every such adjudication shall be approved by the Secretary
of the Treasury (Interior], and the Attorney-General, acting as a board;
and shall operate only to divest the United States of the title of the lands
embraced thereby, without prejudice to the rights of conflicting claimants.
SEC. 2452. The Commissioner is directed to report to Congress at the
first session after any such adjudications have been made a list of the
same under the classes prescribed by law, with a statement of the principles upon which each class was determined.
SEC. 2453. The Commissioner shall arrange his decisions into two
classes; the first class to embrace all such cases of equity as may be
finally confirmed by the board, and the second class to embrace all such
cases as the board reject and decide to be invalid.
SEC. 2454. For all lands covered by claims which are placed in the
first class, patents shall issue to the claimants ; and all lands embraced by
claims placed in the second class shall ipso facto revert to, and become
part of, the public domain.
SEC. 2455. It may be lawful for the Commissioner of the General
Land-Office to order into market, ·after due notice, without the formality
and expense of a proclamation of the President, all lands of the second
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class, though heretofore unproclaimed and unoffered, and such other isolated or disconnected tracts or parcels of unoffered lands which, in his
judgment, it would be proper to expose to sale in like manner. But
public notice of at least thirty days shall be given by the land-officefi of
the district in which such lands may be situated, pursuant to the directions of the Commissioner.
.
Sze'. 2456. Where patents have been already issued on entries which
are confirmed by the officers who are constituted the board of adjudication, the Commissioner of the General Land-Office, upon the canceling
of the outstanding patent, is authorized to issue a new patent, on such
confirmatibn, to the person who made the entry, his heirs or assigns.
SEC. 2457. The preceding provisions from section twenty-four hundred
and fifty to section twenty-four hundred and fifty-six, inclusive, shall be
applicable to all cases of suspended entries and locations, which have
arisen in the General Land Office since the twenty-sixth day of June,
eighteen hundred and fifty-six, as well as to all cases of a similar kind
which may hereafter occur, embracing as well locations under bountyland warrants as ordinary entries or sales, including homestead entries and
pre-emption locations or cases; where the hlw has been subtantially complied with, and the error or informality arose from ignorance, accident,
or mistake, which is satisfactorily explained ; and where the rights of no
other claimant or pre-emptor are prejudiced, or where there is no adverse
claim.
SEC. 2458. The Secretary of the Navy is authorized, under the direction of the President, to cause such vacant and unappropriated lands of
the United States as produce the live-oak and red-cedar timbers to be
explored, and selection to be made of such tracts or porti•ns thereof,
where the principal growth is of either of such timbers, as in his judgment
may be necessary to furnish for the Navy a sufficient supply of the same.
SEC. 2459. The President is authorized to appoint surveyors of public
lands, who shall perform the duties prescribed in the preceding section,
and report to him the tracts by them selected, with the boundaries ascertained and accurately designated by actual survey or water-courses; and
the tracts of land thus selected with the approbation of the President shall
be reserved, unless otherwise directed by law, from any future sale of the
public lands, and be appropriated to the sole purpose of supplying timber
for the Navy of the United States; but nothing in this section contained
shall be construed to prejudice the prior rights of any person claiming
lands which may be reserved in the manner herein provided.
SEC. 2460. The President is authorized to employ so much of the land
and naval forces of the United States as may be necessary effectually to
prevent the felling, cutting down, or other destniction of the timber of
the United States in Florida, and to prevent the transportation or carrying away any such timber as may be already felled or cut down ; and to
take such other and further measures as may be deemed advisable for the
preservation of the timber of the United States in Florida.
Ssc:2461. If any person shall cut, or cause or procure to be cut, or aid,
assist, or be employed in cutting, or shall wantonly destroy, or cause or
procure to be wantonly destroyed, or aid, assist, or be employed in wantonly destroying any hve-oak or red-cedar tred, or other timber standing,
growing, or being on any lands of the United States, which, in pursuance
of any law passed, or hereafter to be passed, have been reserved or purchased for the use of the United States, for supplying or furnishing therefrom timber for the Navy of the United States; or if any person shall
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remove, or cause or procure to be removed, or aid, or assist, or be employed in removing from any such lands which have been reserved or
purchased, any live-oak or red-cedar trees, or other timber, unless duly
autliorized so to do, by order, in writing, of a competent officer, and for
the use of the Navy of the United States; or if any person shall cut, or
cause or procure to be cut, or aid, or assist, ot be employed in cutting
any live-oak or red-cedar trees, or other timber on, or shall remove, or
cause or procure to be removed, or aid, or assist, or be employed in removing any live-oak or red..cedar trees or other timber, from any other
lands of the United States, acquired, or hereafter to be acquired, with
intent to export, dispose of, use, or employ the same in any manner whatsoever, other than for the use of the Navy of the United States; every
such person shaH pay a fine of not less than triple the value of the trees
or timber so cut, destroyed, or removed, and shall ·be imprisoned not
exceeding twelve months. [See§ 4751.]
SEc. 2462. If the master, owner, or consignee of any vessel shall
knowingly take on board any timber cut on lands which have been reserved or purchased as in the preceding section prescribed, without proper authority, and for the use"Of the Navy of the United States; or shall
take on board any live-oak or red-cedar timber cut on any other lands of
the United States, with intent to transport the same to any port or place
within the United States, or to export the same to any foreign country,
the vessel on board of which the same shall be taken, transported, or
seized, shall, with her tackle, apparel, and furniture, ~ -wholly forfeited
to the United States, and the captain or master of such vessel wherein the
same was exported to any foreign country against the provisions of this
section shal~ forfeit and pay to the United States a sum not exceeding one
thousand dollars. [See§ 4751.]
SEC. 2463.· It shall be the duty of all collectors of the customs within
the States of Alabama, Mississippi, Louisiana, and Florida, before allowing a clearance to any vessel laden in whole or in part with live-oak timber, to ascertain satisfactorily that such timber was cut from private lands,
or, if from public ones, by consent of the Navy Department. And it is also
made the duty of all officers of the customs, and of the land officers within
those States, to cause prosecutions to be seasonably instituted against all
persons known to be guilty of depredations on, or injuries to, the live-oak
growing on the public lands. [See§§ 4205; 4751.]
SEC. 2464. Every person who plants, protects, and keeps in a healthy
growing condition for ten years forty acres of timber, the trees thereon
not being more than twelve feet apart each way, on any quarter-section
of any of the public lands, shall be entitled to a patent for the whole of
such quarter-section at the expiration of the ten years, on making proof
of such fact by not less than two credible witnesses: Provided, That only
one quarter in any section shall be thus granted.
SEC. 2465. Every person applying for -the benefit of the preceding
section shall, upon application to the register of the land-office iri which
he is about to make such entry, make affidavit before the register·or receiver that such entry is made for the cultivation of timber, and upon
filing his affidavit with the register and receiver, and on payment of ten
dollars, he shall thereupon be permitted to enter the quantity of land
specified.
SEc. 2466. No certificate shall be given or patent issue therefor until
the expiration of at least ten years from the date of such entry; and if
at the expiration of such time, or at any time within three years there-
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after, the person· making such entry, or, if he be dead, his heirs or legal
representatives, shall prove by two credible witnesses that he has planted
and for not less than ten years has cultivated and protected such quantity and character of timber, he shall receive the patent for such quartersection of land .
S~ 2467. If at any time after the filing of such affidavit, and prior
to the issuing of the patent for the land, it is proved, after due notice to
the party maki'hg such entry and claiming to cultivate such timber, to the
satisfaction of the register of the land-office, that such person has
abandoned or failed to cultivate, protect, and keep in good condition
such timber, then, and in that event, the land shall revert to the United
States. .
·
SEC. 2468. No land acquired under the provisions of the four preceding sections shall, in any event, become liable to the satisfaction of any
debt or debts contracted prior to the issuing of a patent therefor.
SEc. 2469. The Commissioner of the General Land-Office shall cause
to be prepared, . and shall certify, under the seal of the office, such copies
of records, books, and papers on file in his office,.as may be applied for,
to be used in evidence in courts of justice.
SEC. 2470. Literal exemplifications of any records which have been or
may be granted in virtue of the preceding section shall be deemed of the
same validity in all proceedings, whether at law or in equity, wherein
such exemplifications are adduced in evidence, as if the names of the ·
officers signing and countersigning the same had been fully inserted in
such record.
SEC. 2471. Every person who falsely makes, alters, forges, or counterfeits, or cau.c;esor procures to be falsely made, altered, forged, or counterfeited, or willingly aids and assists in the false making, altering, forging,
or counterfeiting any petition, certificate, order, report, decree, concession, denouncement, deed, patent, confirmation, disefio, map, expediente or part of an expediente, or any title-paper, or evidence of
right, title, or claim to lands, mines, or minerals in California, or any
instrument of writing whatever in relation to lands or mines or minerals
in the State of California, for the purpose of setting up or establishing
against the United States any claim, right, or title to lands, mines, or
minerals within the State of ,California, or for the purpose of enabling
any person to set up or establish any such claim; and every person, who,
for such purpose, utters or publishes as true and genuine any such false,
forged, altered, or counterfeited petition, certificate, order, report, decree,
concession, denouncement, deed, patent, confirmation, diset'io, map, expediente or part of an expediente, title-paper, evidence of right, title, or
claim to lands or mines or minerals in the State of California, or any instrument of writing whatever in relation to lands or mines-or minerals in
the State of California, shall be punishable by imprisonment at hard labor
not less than three years and not more than ten years, and by a fine of not
more than ten thousand dollars. [See§§ 5411, 5412.]
SEC. 2472. Every person who makes, or causes or procures to be
made, or willingly aids and assists in making any falsely dated petition,
certificate, order, report, decree, concession, denouncement, deed, patent,
confirmation, disefto, map, expediente or part of an expediente, or any
title-paper, or written evidence of right, title, or claim, under Mexican
authority, to any lands, mines, or minerals in the State of California, or
any instrument of writing in relation to lands or mines or minerals in the
State of California, having a false date, or falsely purporting to be made

--
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by any Mexican officer or authority prior to the seventh day of July,
eighteen hundred and forty-six, for the purpose of setting up or establishing any claim against the United States te lands or mines or minerals
within the State of California, or of enabling any person to set up or
establish any such claim; and every person who signs his name as governor, secretary, or other public officer acting under Mexican au\pority,
to any instrument of writing falsely purporting to be a grant, concession,
or denouncement under Mexican authority, and during its existence in
California, of lands, mines, or minerals, or falsely purporting to be an
infonne, report, record, confirmation, or other proceeding on an application for a grant, concession, or denouncement under Mexican authority,
during its existence in California, of lands, mines, or minerals, shall be
punishable as prescribed in the preceding section.
.
SEC. 2473. "Every person who, for the purpose of setting up or establishing any claim against the United States to lands, mines, or minerals
within the State of California, presents, or causes or procures to be presented, before any court, judge, commission, or commissioner, or other
officer of the United States, any false, forged, altered, or counterfeited
petition, certificate, order, report, decree, concession, denouncement,
deed, patent, disefto, map, expediente or part of an expediente, titlepaper, or written evidence of right, title, or claim to lands, minerals or
mines in the State of California, knowing the same to be false, forged,
altered, or counterfeited, or any falsely dated petition, certificate, order,
report, decree, concession, denouncement, deed, patent, confirmation,
disefio, map, expediente or part of an expediente, title-paper, or written
evidence of right, title, or claim to lands, mines, or minerals in California, knowing the same to be falsely dated; and every person who
prosecutes in any court of the United States, by appeal or otherwise, any
claim against the United States for lands, mines, or minerals in California, which claim is founded upon, or evidenced by, any petition, certificate, order, report, decree, coacession, denouncement, deed, patent,
confirmation, disefto, map, expediente or part of an expediente, ktlepaper, or written evidence of right, title, or claim, which has been
forged, altered, counterfeited, or falsely dated, knowing the same to be
forged, altered, counterfeited, or falsely dated, shall be punishable as
prescribed in section twenty-four hundred a,nd seventy-one.
SEC. 2474. The tract of land in the Territories of Montana and Wyoming, lying near the head-waters of the Yellowstone River, and described as follows, to wit, commencing at the junction of Gardiner's
River with the Yellowstone River, and running east to the meridian passing ten miles to the eastward of the most eastern point of Yellowstone
Lake ; thence south along said meridian to the parallel of latitude passing
ten miles south of the most southern point of Yellowstone Lake; thence
west along said parallel to the meridian passing fifteen miles west of the
most western point of Madison Lake ; thence north along said meridian
to the latitude of the junction of the Yellowstone and Gardiner's Rivers;
thence east to the place of beginning, is reserved and withdrawn from
settlement, occupancy, or sale under the laws of the United States, and
dedicated and set apart as a public park or pleasuring-ground for the
benefit and enjoyment of the people; and all persons who locate, or settle
upon, or occupy any part of the land thus set apart as a public park, except as provided in the following section, shall be considered trespassers
and removed therefrom.
SEc. 2475. Such public park shall be under the exclusive control of the
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Secretary of the Interior, whose duty it shall be, as soon as practicable,
to make and publish such regulations as he may deem necessary or proper
for the care and management of the same. Such regulations shall provide for the preservation, from injury or spoilation, of all timber, mineral
deposits, natural curiosities, or wonders, within the park, and their retention in their natural condition. The Secretary may, in his discretion,
grant leases for building purposes for terms not exceeding ten years, of
small parcels of ground, at such places in the park as may require the
erection of buildings for the accommodation of visitors ; all of the proceeds of such leases, and all other revenues that may be derived from any
source connected with the park, to be expended under his direction in the
management of the same, and the construction of roads and bridle-paths
therein. He shall provide against the wanton destruction of the fish and
game found within the park, and against their capture or destruction for
the purposes of merchandise or -profit. He shall also cause all persons
trespassmg upon the same to be removed therefrom, and generally is
authorized to take all such measures as may be necessary or proper to fully
carry out the objects and purposes of this section.
SEC. 2476 . All navigable rivers, within the territory occupied by the
public lands, shall remain and be deemed public highways; and, m all
cases where the · opposite banks of any streams not navigable belong to
differeJ!t persons, the stream and the bed thereof shall become common to
both.
SEC. 2477 . The right of way for the construction of highways over
public lands, not reserved for public uses, is hereby granted :
SEC. 2478. The Commissioner of the General Land-Office , under the
direction of the Secretary of the Interior, is authorized to enforce and
carry into execution, by appropriate regulations, every part of the provisions of this Title, not otherwise specially provided for.
SEc. 2479. '.fo enable the several States (but not including the States of
Kansas, Nebraska, and Nevada) to construct the necessary levees and
drains, to reclaim the swamp and overflowed lands therein-the whole of
the swamp and overflowed lands, made unfit thereby for cultivation, and
remaining unsold on or after the twenty-eighth day of September, A. D.
eighteen hundred and fifty, are granted and belong to the several States
That
respectively, in which said. lands are situated : Provided, l,(Y/J/n1er,
said grant of swamp and overflowed lands, ac;to the States of California,
Minnesota, and Oregon, is subject to the limitations, restrictions, and
conditions hereinafter named and specified, as applicable to said three
last-named States respectively.
SEC. 248o. It shall be the duty of the Secretary of the Interior to make
accurate lists and plats of all such lands, and transmit the same to the
governors of the several States in which such lands may lie, and at the
request of the governor of any State in which said swamp and overflowed
lands may be, to cause patents to be i~ued to said State therefor, conveying to said State the fee-simple of said land .
The proceeds of said lands, whether from sale or by direct appropriation in kind, shall be applied exclusively, as far as necessary, to the reclaiming said lands, by means of levees and drains.
SEC.2481. In making out lists and plats of the lands aforesaid, all
legal subdivisions, the greater part whereof is wet and unfit for cultivation, shall be included in said lists and plats, but when the greater part
of a subdivision is not of that character, the whole of it shall be excluded
therefrom.
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SEc. 2482. Upon proof by the authorized agent of the State, before the
Commissioner of the General Land-Office, that any of the lands, purchased
by any person from the United States, prior to March 2d, 1855, were
"swamp lands," within the true intent and meaning of the act titled,
"An act to enable the State of Arkansasand other States to reclaim the
swamp lands within their limits," approved September twenty-eight, eighteen hundred and fifty, the purchase-money shall be paid over to the State
wherein said land is situate; and when the lands have been located by
warrant or scrip, the said State shall be authorized to locate a like quantity of any of the public lands subject to entry, at one dollar and twentyfive cents per acre, or less, and patents shall issue therefor. The decision
of the Commissioner of the General Land-Office shall be first approved
by the Secretary of the Interior.
SEC. 2483. The President of the United States shall cause patents to be
issued to the purchaser or purchasers, locator or locators, who made entries of the public lands claimed as swamp lands, either with cash or landwarrants, or scrip, or under any homestead or pre-emption laws prior to
the issue of patents to the State or States: Provided, That in all cases
where any State, through its constituted authorities, may have sold or disposed of any tract or tracts of land prior to the entry, sale or location of
the same under the pre-emption or other laws of the United States, no
patent shall be issued by the President for such tract or tracts c?fland,
until such State, through its constituted authorities, .;hall release its claim
thereto in such form as shall be prescribed by the Secretary of the Interior. In all cases where such State did not within ninety days from the
· second day of March, 1855, the date of an act entitled, "An act for the
relief of purchasers and locators of swamp and overflowed lands,'' through
its constitutep authorities; return to the General Land-Office of the United
States, a list of all the lands sold as aforesaid, together with the dates of
such sales and the names of the purchasers, the President sh.ill issue patents
to persons who made such entries of the public lands so claimed as swampland.
SEC. 2484. All land selected and reported to the General Land-Office
as swamp and overflowed land by the several States entitled to the provisions of said act of September 28, 1850, prior to March third, A. D.,
eighteen hundred and fifty-seven, are confirmed to said States respectively
so far as the same remained vacant and unappropriated11and not interfered
with by an actual settlement under any law of the United States.
SEC. 2485. All selections of any portion of the public domain, to which
no homestead, pre-emption, or other right had been acquired by any settler under the laws of the United States, and not being mineral land, nor
reserved for naval, military or Indian purposes, nor held or claimed under
any valid Mexican or Spanish grant, and not included within the limits
of any city, town or village, or of the county of San Francisco, made
prior to the twenty-third day of July, one thousand eight hundred and
sixty-six, and theretofore sold to bona-fide purchasers by the State of California, are confirmed to the State of California: Provided, MWtvtr, That
said State shall not receive any greater quantity of land for school or
improvement purposes than she is entitled to by law.
.
SEC. 2486. When selections named in the foregoing section have been
made upon lands already surveyed by authority of the United States, the
authorities of said States, where the same has not been already done, shall
notify the register of the land-office, for the district in which the land is
situated, which notice shall be regarded as the date of the State selection ;
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and the said registers of the several land-offices, after investigation and
decision, shall, under the instruction of the Commissioner of the General
Land-Office, forward all such selections to the General Land-Office, and
the Commissioner of the General Land-Office shall certify the same over
to the State in the usual manner.
SEC.2487. When the State of California has made such selections from
the lands not surveyed by the authority of the United States, but which
selections have ~n surveyed by the authority of said State, and the land
sold to purchasers in good faith, under the laws of the State, such selections, from said twenty-third of July, eighteen hundred and sixty-six,
when marked off and designated in the field, shall have the same force and
effect as the pre-emption rights of a settler upon unsurveyed public lands;
and if upon a survey of such lands by the United States, the lines of the
two surveys shall be found not to agree, the selection shall be so changed
as to include those legal subdivisions which nearest conform to the identical land included in the State survey and selection. Upon filing with
the register of the proper United States land-office of the township plat,
in which any such selection of uruiurveyed land is located, the holder of
the State title shall be allowed the same time to present and prove up his
purchase and claim as is allowed pre-emptors under existing laws-and if
found in accordance with the law, the land embraced therein shall be certified over to the State by the Commissioner of the General Land-Office.
SEc. 2488. It shall be the duty of the Commissioner of the General
Land-Office to certify over to the State of Galifornia as swamp and overflowed lands, all the lands represented as such upon the approved township surveys and plats, whether made before or after the 23d day of July,·
1866, under the authority of the United States.
The surveyor-general of the United States for California shall, under
the direction of the Commissioner of the General Land-Office, examine
the segregation' maps and surveys of the swamp and overflowed lands,
made by said State ; and where he shall find them to conform to the
system of surveys adopted by the United States, he shall construct and ·
approve township plats accordingly, and forward to the General LandOffice for approval.
In segregating large bodies of land, notoriously and obviously swamp
and overflowed, it shall not be necessary to subdivide the same, but to run
the exterior lines of such body of land.
·
In case such State surveys are f~und not to be in accordance with the
system of the United States surveys, and in such •other townships as no
survey has been made by the United States, the Commissioner shall direct
the surveyor-general to make segregati<msurveys, upon application to the
surveyor-general, by the governor of said State, within one year of such
application, of all the swamp and overflowed lan(l in such townships, and
to report the same to the General Land-Office, representing and describing what land was swamp and overflowed, under the grant, according to
the best evidence he can obtain.
If the authorities of said State shall claim, as swamp and overflowed,
any land not represented as such upon the map or in the.returns .of the
surveyors, the character of such land at the date of the grant, September
twenty-eight, eighteen hundred and fifty, and the right to the same, shall
be determined by testimony, to be taken before the surveyor-general, who
shall decide the same, subject to the approval of the Commissioner of the
General Land-Office.
SEC. 2489. It shall be the duty of the Commissioner of the General

-
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Land-Office, to require the officers of the local land offices in said State
(in case the same has not already been done) and the surveyor-general
immediately to forward lists of all selections made by the State hereinbefore specified, and lists and maps of all swamp and overflowed lands,
claimed by said State or surveyed as provided in the ten preceding sections, for final disposition and determination, which final disposition
shall be made by the Commissioner of the General Land-Office without
delay.
.
SEC. 2490. The provisions of the act of Congress entitled "An act to
enable the State of Arkansas and other States to redeem'' the swamp
lands within their limits, approved September 28, A. D. 1850, extend to
the States of Minnesota and Oregon : Provided, That the grant shall not
include any lands which the Government of the United States may have
sold or disposed of under any law, enacted prior to March u, 186o, prior
to the confirmation of title to be made under the authority of said actand the selections to be made from lands already surveyed in each of the
States last named, under the authority of the act aforesaid, shall have been
made within two years from the adjournment of the legislature of each
State, at its next session after the 12th day of March, A. D. 186o--and
surveyed, thereafter, within two years
as to all lands surveyed or to
from such adjournment, at the next session after notice by the Secretary
of the Interior to the •governor of the State, that the surveys have been
completed and confirmed.

oe

C. REPEAL PROVISIONS.

TITLELXXIV.
Sec.

5595.
5596.
5597.
55g8.
5599.

Sec.

What Revised Statutes embrace.
56oo. Arrangement and classification of
Repeal of acts embraced in revision.
secbons.
Accrued rights reserved.
56o1. Acts piwed since December 1, 1873,
Prosecutions and punishments.
not affected.
Acts of limitation.

SEC. 5595. The foregoing seventy-three titles embrace the statutes of
the United States general and permanent in their nature, in force on the
1st day of December, one thousand eight hundred and seventy-three, as
revised and consolidated by commissioners appointed under an act of
Congress, and the same shall be designated and cited as The Revised
Statutes of the United States.
SEC. 5596. All acts of Congress passed prior to said first day of December, one thousand eight hundred and seventy-three, any portion of
which is embraced in any section of said revision, are hereby repealed,
and the eection applicable thereto shall be in force in lieu thereof; all
parts of such acts not contained in such revision, having been repealed or
superseded by subsequent acts, or not being gener.tl and permanent in their
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nature: Provided, That the incorporation into said revision of any general and permanent provision, taken from an act making appropriations,
or from an act containing other provisions of a private, local, or temporary character, shall not repeal, or in any way affect any appropriation, or
any provision of a private, local, or temporary character, contained in
any of said acts, but the same shall remain in force; and all acts of Con~ress passed prior to said last-named day, no part of which are embraced
lD said revision, shall not be affected or changed by its enactment.
SEC. 5597. The repeal of the several acts embraced in said revision,
shall not affect any act done, or any ri~ht accruing or accrued , or any
suit or proceeding had or commenced many civil cause before the said
repeal, but all ri~hts and liabilities under said acts shall continue, and
may be enforced m the sa91emanner, as if said repeal had not been made;
nor shall said repeal in any manner affect the right to any office, or
change the term or tenure thereof .
SEC. 5598. All offenses committed, and all penalties or forfeitures incurred under any statute embraced in said revision prior to said repeal,
may be prosecuted and punished in the same manner and with the same
effect, as if said repeal had not been made.
SEC. 5599. All acts of limitation, whether applicable to civil causes and
proceedings, or to the prosecution of offenses, or for the recovery of
penalties or forfeitures, embraced in said revision and covered by said
repeal, shall not be affected thereby; but all suits, proceedings or prosecutions, whether civil or criminal, for causes arising, or acts done or committed prior to said repeal, may be commenced and prosecuted within
the same time as if said repeal had not been made.
SEC. 5600. The arrangement and classification of the several sections
of the revision have been made for the purpose of a more convenient and
~rderly arran~em:nt of the saI?e, 8:nd therefore no inference or presu1?pt1on of a leg1slat1veconstruction ts to be drawn by reason of the Title
under which any particular section is placed.
SEC. 5601. The enactment of the said revision is not to affect or repeal
any act of Congress passed since the 1st day of December one th(¥1Sand
eight hundred and seventy-three, and all acts passed since that date are
to have full effect as if passed after the enactment of this revision, and so
far as such acts vary from, or conflict with any provision contained in
said revision, they are to have effect as subsequent statutes, and as repealing any portion 9f the revision inconsistent therewith.
Approved, June 22, 1874-

II. PUBLIC
LANDCOMMISSION'S
CODIFICATION.
CHAPTER
!.-SECRETARY
OFTHEINTERIOR
•
Sec.
I.

2.

3.

4.

5.
6.
7.

8.
9.
10.
II.

12.

13.
14.

15.
16.

Supervisory authority of Secretary.
Power. to grant military bounty-land
warrants.
Exemplifications of papers.
Authority to take bonds of surveyorsgeneral.
Shall require public land surveys to
be comple,ted.
Power to discontinue land offices.
Power to make allowances for office
rent and clerk hire.
Repayment of purchase money, etc.
Remedial authority under treaty of
1854.
Correction of erroneous land entries.
Appraisement and sale of town-site
reservations.
Authority to survey and plat a city or
town.
Authority to vary subdivisional surveys
finNevada.
Geodetic surveys in Oregon and California.
Departure from rectangular surveys in
California.
May pay surveyors by the day in Oregon and California.

Sec.

•

17. Location of land warrants free of expense.
·
18. May authorize issue of patents on lost
land warrants .
19. May issue new land warrants in lieu of
those lost.
20. May issue patents to the heirs of warrantees.
21. Board of equitable adjudication.
22. Shall have control of Yellowstone
Park.
23. Duties relative to swamp lands.
24. Shall approve accounts of indemnity
for swamp lands.
25. To give notice of completion of surveys in Minnesota and Oregon.
26. Required to sign requisitions on Treasury for moneys.
27. To prescribe the duties of Assistant
Secretary.
28. To designate and set apart agricultural
from mineral lands .
29. Shall prescribe regulations for subdivision of fractional sections.
30. Designation of newspapers for publication of proclamations of sales of

lands.

SECTION1. The Secretary of the Interior is charged with the supervision
of public business relating to the following subjects:

*

*

*

*

*

Second. The public lands, including mines.

*

*

*

2 Stat. 716; 5 id. 107; 9 id. 395; R. S. 441. Wilcox fl. Jackson, 13 Pet. 498; Maguire fl, Tyler, I Black 195; Snyder v. Sickles, 8 Otto 203; Wolsey v. Chapman, S.
C., Oct. T., 1879, in manuscript; Patterson v. Tatum, 3 Saw. C. C. 164. 3 Op. Att.
Gen. 137; 12 id. 250. 2 Laws, Instructions and Opinions 104; I Lester 681. Hesten;
v. Btennan, 50 Cal. 211.

SEC. 2. He shall grant warrants to parties entitled to land . heretofore
or hereafter given by the United States for military services.
2

Stat. 717; R. S. 456.

SEC. 3. Copies of papers filed in the Interior Department and remaining therein shall be authenticated under the hand of the Secretary and
the seal of the General Land-Office.
·
3 Stat. 721

;

5 id.

111 ;

R.

s. 46o.

(60)
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SEC. 4. The bonds of surveyors-general shall be executed and delivered
to the Secretary of the Interior.
3 Stat. 6g7; R. S. 2215. U.S. fl, Tingey, 5 Pet. 115; U.S.
C. C. 462; Farrar fl. U. S., S Pet. 373.

11. Stephenson,

1 McLean

SEC. 5. He shall take _the necessary measures for the completion of the
public-land surveys.
S Stat. 384; 19 id. 121; R. S. 2218.

SEC. 6. He shall discontinue the land office in any district wherein the
public lands are reduced to less than one hundred thousand acres, and
shall give notice at what convenient existing land office such residue shall
be subject to sale.
·
S StaL 4S5; R. S. 2249; Mathews fl. Zane's Lessee, S Cranch 95; same case, 7
Wheat. 164.

SEc. 7. He shall make a reasonable allowance for office rent for consolidated land offices,.and may approve the employment of clerks by the
register.
12 Stat. 131; R. S. 2255.

SEC. 8. He is authorized to repay the purchase money, fees, commissions, and excess payments, in cases where the lands have been erroneously
sold and the title cannot be confirmed.
4 Stat. So; II id. 387; act of June 16, 188o; R. S. 2362. 4 Op. Att. Gen. 277.
Decisions Sec. Int., Aug. 17, 1849; July 23, 1864; April 15, 1878; Aug. 5, 1878; May
7, 1879; Nov. 20, 1878; July 1, 1879; July 29, 1879; Aug. 12, 1878; Jan. 8, 188o.

SEC. 9. He is authorized to permit innocent parties who purchased and
located claims arising under the treaty of Sl!ptember thirty, eighteen hundred and fifty-four, to perfect their entries with cash or military bountyland warrants.
17 Stat. 340; R. S. 2368. Decisions Sec. Int.,July6, 1876; July 19, 1879; May 6, 188o.

SEc. 10. He is authorized to allow erroneous entries of lands sold at
private sale and warrant locations to be corrected; and this authority ex- .
tends to patented cases upon surrender of the patent with satisfactory
relinquishment of title indorsed thereon .
·
3 Stat. 526; 4 id. 301 ; 10 id. 257; R. S. 2369, 2370, 2371.

SEC. 11. When, in the opinion of the President, the public interests require it, he shall cause town-site ,reservations to be surveyed into lots;
shall fix their cash value by appraisement of disinterested persons; and,
after offering same at public entry to the highest bidder, shall prescribe
regulations for sale of the residue at private entry at not less than the
appraised values. All such sales shall be conducted by the register and
receiver of the proper land district.
u Stat. 754; R. S. 2381. U.S . fl . Hare, 4 Saw. C. C. 653.
SEc. 12. He may cause a survey and plat to be made of a city or town,
if within twelve months- from its establishment on the public domain the
parties interested do not file in the General Land Office the showing
required by law; and thereafter the minimum price of lots included
therein shall be increased fifty per centum.
13 Stat. 344; R. S. 2384.

SEC. 13. He may vary the subdivisional surveys in the State of Nevada
from a rectangular form to _suit the circumstances of the country.
14 Stat. 86; R. S. 2,408. Heydenfeldt

fl .

Mining Co., 3 Otto 634.

SEc. 14. He may authorize the geodetic method of survey in Oregon
and California.
9 Stat. 496; 10 id . 245; R. S. 2409.

--

PUBLIC LAND COMMISSION'S

CODIFICATION.

SEC. 15. He may direct a departure from the rectangular mode of survey in the State of California.
10 Stat. 24S; R . S. 2410.

SEC. 16. He may direct compensation by the day for surveys in Oregon
and California.
10 Stat. 247; R. S. 2411.

SEC. 17. He may prescribe regulations for the location and · patenting,
free of expense, of any military bounty-land warrant transmitted for that
purpose to the General Land-Office.
9 Stat . 521; R. S. 2437. Decision Sec. Int ., March 1, 1876.

SEC. 18. He may authorize issue of patents in cases of lost military
bounty-land warrants.
3 Stat. 317; R. S. 2439.

SEc. 19. He shall cause new bounty-land warrants to be issued in Jieu
of lost or destroyed warrants, and shall prescribe regulations for the prevention of frauds.
12 Stat. 90; 18 id. III;

R. S. 2441, 2442.

SEC. 20. He shall issue patents to the heirs of persons entitled to
bounty lands.
5. Stat . 650 ; R. S. 2443.
SEC. :n . Conjointly with the Attorney-General and the Commissioner
of the General Land-Office, he shall prescribe regulations for the equitable decision of suspended entries of public lands and of suspended preemption claims, and adjudicate in what c.asespatents shall issue upon the
same.
9. Stat. SI; 10 id. ~58; II id. 22; 18 id. so; 19 id. 244; R.

s. 2450, 2451.

SEC. 22. He shall have exclusive control of the Yellowstone Park, with
authority to lease portions thereof.
17 Stat . 33; R. S. 2475.

SEC. 23. He shall make accurate lists and plats of the swamp and overflowed lands granted to the several States, and transmit same to the governors thereof; and at the request of the governor of any State in which
such lands are situate, he shall cause patents to be issued conveying to
said State the fee-simple of said lands.
9 Stat. 519 ; R. S. 2479, 2480
. Railroad Co. v. Smith, 9 Wall . 95; French v. Fyan,
J Otto 169; Martin v. Marks, 7 id. 345. 9 Op. Att. Gen. 253. Clarkson v . Buchanan,
53 Mo 563; Masterson v. Marshall, 65 id. 94; Funkhouser v. Peck, 67 id. 20; Busch
v. Donohue , 31 Mich. 481; Kile v. Tubbs, 23 Cal. 431; Kernan v. Griffith, 27 id. 87;
Fremont Co. v. R. R. Co., 22 Iowa 91 ; R . R. Co. v. Brown, 40 id. 333; Page Co. v .
R.R . Co., 40 id. 520; Edmonson v. Corn, 62 Ind. 17; Gratham v. Atkins, 62 Ills. 359;
Smith v. Goodell, 66 id . 450; Compton v. Prince, 67 id. 281 ; Gaston v. Scott, S Oreg. 48.

SEC. 24 . Indemnity for swamp lands sold by the United States shall not
be allowed until approved by the Secretary of the Interior.
10 Stat. 634, 635; R. S. 2482.

SEC. 25. He shall notify the governors of the States of Minnesota and
Oregon when public land surveys have been co~pleted and confirmed in
said States.
12 Stat. J; R. S. 2490. Gaston v. Scott, 5 Oreg. 48. Decisions Sec. Int., Oct. 13,
1876; Jan . 7, 1879; April 15, 188o.

·

SEC. 26. He shall sign all requisitions for the advance or payment of
money out of the Treasury, on estimates or accounts approved or certified
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by the Commissioner of the General Land-Office, subject to the control
of the proper accounting officers of the Treasury.
9 Stat. 395; R. S. 444.

I Lester 3r4.

SEC. 27. He shall prescribe the duties of the Assistant Secretary of the
Interior, who shall act as the Secretary of the Interior in the absence of
that officer.
12

Stat. 369; R. S. 439.

SEC. 28. Upon the survey of lands designated as mineral, the Secretary
of the Interior may designate and set apart such portions of the same as are
clearly agricultural lands, which lands shall thereafter be subject to preemption and sale as other public lands, and be subject to all the laws and
regulations applicable to the same. ·
14 Stat. 253; R. S. 2342.

SEC. 29. He shall prescribe regulations for the subdivision of fractional
sections.
3 Stat. 566; 4 id. 503; R . S. 2397. Gazzam fl. Phillips' Lesseeel al.,
3 Op. Att. Gen. :z8r. Decision Com. G. L. 0., May 17, 1875.

20

How. 372.

SEC. 30. It shall be the duty of the Secretary of the Interior to designate one newspaper in each State or Territory, where public lands are situated, for t~e publication of all Executive proclamations relating to the
sale of pubhc lands.
.
19 Stat. 221.

CHAPTER
11.-THEGENERAL
LAND-OFFICE.
Sec.

31. Commissioner of the General LandOffice.
32. Duties of the Commissioner .
33. Commissioner to have custody of seal,
books, records, etc.
34- Commissioner to make plats and fur.
nish information when required by
· the President or Congress.
35. To audit and settle accounts relative to
public lands.
36. Fees for exemplified copies of records
and patents.
37. Entry of lands in States where there
are no land offices.
38. Commissioner to perform duties of surveyor-general when surveying district is discontinued.
39. Appeals from decisions of district land
officers and Commissioner in preemption contests.
,40. Where pre emptor after filing for land
becomes register or receiver.
41. Commissioner has power to regulate
costs of survey and publications in
mineral cases. ·
42. Commissioner to fix maximum price of
reservations restored to market.
43.. Coll;Ullissioner authomed to allow er-

Sec.

roneous description in entries to be
corrected.
44. Commissioner shall prescribe regulations for sale of town lots.
45. Commissioner shall . approve all contracts for surveys.
46. Commissioner's instructions deemed
part of contract for surveyiug.
47. Commissioner shall fix the price of
public surveys and instruct su1veyors-general how to keep accounts
of costs of surveys of private land
claims.
48. Commissioner shall issue instructions
for surveys under deposit system.
49. Commiss1oner may allow augmented
rates for surveys of forests, etc., in
Oregon.
50. Commissioner may allow augmented
rates for surveys of forests, etc., in
California and Washington Territory.
51. Commissioner shall prescribe regulations and terms for geodetic surveys
in Oregon and California .
52. Commissioner may allow compensation by the day for surveys in Oregon and California.

•
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Sec.

Sec.

53. Commissioner shall prescribe regula•
tic ns for assignment and location of
bounty-land warrants.
5+ Commissioner shall cause bounty-land
warrants to be located free of ex-.
pense.
55. Commissioner shall prescribe regulations for relocation of bounty -land
warrants.
56. Commissioner, conjointly with Secretary of Interior and Attorney-General, shall a<!judicate suspended entries.
57. Commissioner may order certain lands
into market without Presidential
proclamation.
58. Commissioner may reissue patents on
entries confirmed by board of equitable adjudication.
59. Commissioner shall prepare copies of
records and papers for use in courts
of justice .
6o. Commissioner shall allow indemnity
for swamp lands .
61. Commissioner may make regulations
for execution of public land laws.
62. Commissioner to perform duties of recorder of land titles for Missouri.

63. Commissioner shall issue patents for
public lands and private land
claims.
64. Commissioner to issue patents on
claims heretofore confirmed.
65. Fee-simple to pass in all grants of land
to States and Territories where
lands are of charactei: granted.
66. Chief clerk General Land -Office.
67. Recorder General Land-Office.
68. Duties of recorder.
·
69. Patents, how executed.
70. Principal clerks of public lands and
private land claims.
71. Officers, clerks, and employ~s of General Land-Office not to be interested
in purchase of public lands.
72. Secretary to the President to sign land
patents.
73. Assistant Secretary to sign land patents.
74. Warrants for military lands to be recorded, etc.
75•. Authentication of papers filed in the
Department of the Interior.
76. Principal clerk of surveys.

SEC. 31. There shall be in the Department of the Interior a Commissioner of the General Land-Office, who shall be appointed by the President, by and with the advice and consent of the Senate, and shall be
entitled to a salary of four thousand dollars a year.
2 Stat. 717; Sid. 107; 17 id. 5o8; R. S. 446.
SEC. 32. The Commissioner of the General Land-Office shall perform,

under the direction of the Secretary of the Interior, all executive duties
appertaining to the surveying and sale of the public lands of the United
States, or in any wise respecting such public lands, and, also, such as relate
to private claims of lands, and the issuing of patents for all grants of land
under the authority of the Government.
2 Stat. 716; 5 id. 107; 18 id. 62,317; R. S. 453. Foleyv. Harrison, 15 How.433;

Barnard's Heirs v. Ashley's Heirs, 18 id. 43; Bell v. Hearne, 19 id . 252; Castro v.
Hendricks, 23 id. 438; Maguire v. Tyler, I Black 195; Harkness v. Underhill, I id.
316; U.S. t•. Commissioner, S Wall. 563; Gaines v. Thompson, 7 'id. 349; Sec'y v.
McGarrahan, 9 id. 298; Johnson v. Towsley, 13 id. 72. 12 Op. Alt . Gen. 250. Le
Roy v. Clayton, 2 Saw. C. C. 493; Patterson v. Tatum, 3 id. 164; Le Roy v. Jamison,
3 id. 369. Lott v. Prudhomme, 3 Rob. (La.) 293; Bettis v. Amonett, 4 id. 364 ; Foiey
v . Harrison, 5 id. 75; Gurdry v . Wood, 19 id . 234; Lamont v . Stinson, 3 Wis. 545;
Fremont Co. v. R.R. Co., 22 Iowa 91; Bellows v. Todd, 34 id. 18; Brill v. Stiles, 35
Ills. 305; Aldrich v. Aldrich, 37 id. 32; Lewis v. Lewis, 9 Mo. 183; Pope v. Athearn,
42 Cal. 6o6; Hosmer v. Wallace, 47 id. 461; Parker v. Duff, 47 id. 554; McGarrahan
v. Mining Co., 49 id . 331 ; Hesters v. Brennan, 50 id. 211; Vance v. Kohlburg, 50 id.
346; Weaver v. Fairchild, 50 id. 36o; Fugy v. Hensley, 52 id. 299.

SEC. 33. The Commissioner of the General Land-Office shall retain
the charge of the seal heretofore adopted for the office, which may continue to be used, and of the records, books, papers, and other property
appertaining to the office.
2 Stat. 717; R. S. 454.
SEc. 34. The Commissioner of the General Land-Office shall, when

required by the President, or either House of Congress, make a plat of
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any land surveyed under the authority of the United States, and give
such information respecting the public lands and concerning the business
of his office as shall be directed.
2 Stat. 717; R. S. 455.

SEC. 35. All returns relative to the public lands shall be made to the
Cou1missioner of the General. Land-Office ; and he shall have power to
audit and settle all public accounts relative to the public lands; and upon
the settlement of any such accounts he shall certify the balance, and
transmit the account with the vouchers and certificate to the First Comptroller of the Treasury, for his examination and decision thereon .•
2 Stat. 717; R. S. 456.

SEt. 36. All exemplifications of patents, or papers on file or of record
in the General Land-Office, which may be required by parties interested,
shall be furnished by the Commissioner upon the payment by such parties
at the rate of fifteen cents per hundred words, and two dollars for copies
of township plats or diagrams, with an additional sum of one dollar for
the Commissioner's c~tifitate of verification with the General LandOffice seal ; and one of the employes of the office shall be designated
by the Commissioner as the receiving clerk, and the amount so received
shall, under the direction of the Commissioner, be paid into the Treasury; but fees shall not be demanded .for such authenticated copies as may
• be required by the officers of any branch of the Government, nor for
such lilverified copies as the Commissioner in his discretion may deem
proper to furnish.
13 Stat. 375; R. S. 461.

Lane v. Bommelmann, 17 Ills. 95; Lacy i•. Davis, 4 Mich.

140; Gilman v. Ripe la, 18 id . 145; Clark v. Hill, 19 id . 356; Boyd v. Stambaugh, 34
id. 348; Ansley v . Pete~n, JO Wis. 653; McLean v. Bovee, 35 id. 27; Kelly v. Wallace, 14 Minn. 336; Washburn v. Mendenhall, 21 id. 332; Barton v. Murrain, 27 Mo.
235; Railroad Co. v. Moore, 37 id . 338; Stephen v. Westwood, 25 Ala. 716; Smith v.

Mosier, 5 Blackf. (Ind.) 51. Cir. G. L. 0., July

20,

1875.

SEC. 37. That public lands .situated in States in which there are no land
offices may be entered at the Gc:neral Land-Office, subject to the provisions of law touching the entry of public lands; and the necessary proofs
and affidavits required in such cases may be made before some officer
competent to administer oaths, whose official character shall be duly certified by the clerk of a court of record; and moneys received by the
Commissioner of the General Land-Office for lands entered by cash entry
shall be covered into the Treasury.
19 Stat.

JI

5;

20

id. 201.

SEC. 38. Upon the discontinuan~e of any surveying district the authority, powers, and duties in relation to the survey, resurvey, or subdivision
of lands therein and all matters and things connected therewith, as previously exercised by the surveyor-general, shall be vested in and devolved
upon the Commissioner of the General Land-Office ; and deputy surveyors or other agents under his direction shall have free access to any •fieldnotes, maps, records, and other papers, turned over to the authorities of
any State pursuant to law, for the purpose of making copies thereof,
without charge of any kind.
10

Stat. 152;

R. S.

2219,

2220.

SEc. 39. Appeals from the decision of district officers in cases of contest for the right of pre-emption shall _be made to the Commissioner of
the General Land-Office, whose decision shall be final; unless appeal
therefrom be taken to the Secretary of the Interior.
S Stat. 456;

5

11

id. 326; R. S. 2273.

Barnard v. Ashley, 18 How. 43; Garland

11.
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Wynn, 20 id . 6; Lytle v . Arkansas, 22 id . 193; Harkness et al. v. Underhill, I Black
316; Lindsey v . Hawse, 2 id. 554; Minnesota v. Batchelder, I Wall. 109; Litchfield v.
Register and Receiver, 9 id. 575; Johnson v . Towsley, 13 id. 72; Warren v . Van
Brunt, 19 id. 646; Shepley et al. v. Cowan et al., I Otto, 330. I Op. Att. Gen. 201.
Laughlin v. McGarvey, 50 Cal. 169
.

· SEC. 40. Where bona-fide settlers, under the homestead or pre-emption
laws, have, subsequent to the date of filing their applications to enter not
exceeding one quarter-section of public lands, been appointed a register
or receiver of the land-office of the district in which the lands are located, proof and payment must be made to the satisfaction of the Commissioner of the General Land-Office.
17 Stat. 10; R. S. 2287. 4 Op. Att. Gen. 223; 7 id. 647.
SEC. 41. The Commissioner of the General Land Office shall have

power to establish the maximum charges for surveys arid the p~blication
of notices under the mineral laws; and in case of excessive charges for
publication he may designate any newspaper published in a land district
w~ere mines are situated for the publication of rp.in~ngnotices in such district, and fix the rates to be charged by such paper.
17 Stat. 95; 19 id. 52; R . S. 2334SEC. 42. Whenever any reservation of public lands is brought into

market, the Commissioner of the General Land Office shall fix a minimum
price, not less than one dollar and twenty-five cents per acre, below which •
such lands shall not be disposed of.
•
13 Stat. 374; R. S. 2364.
SEC. 43. In case of mistakes in description, the Commissioner is author-

ized, upon prescribed proof, to correct entries of public lands, where the
same do not exceed one half-section, and where the certificate has not
been assigned.
4 Stat. 31; R. S. 2372. Wilson v. Byns, 77 Ills. 76; Corwan v. Johnson, 29 Mo. 84;
State" · Commissioner, 17 Wis. 248.

SEC. 44. He shall prescribe tegulations for the conduct of sales of town
lots at public sale and by private entry.
12

Stat. 754; R. S. 2381. · Leech v. Ranch, 3 Minn.

448.

SEC. 45 . The Commissioner shall approve all contracts for the survey
of the public lands.
12 Stat. 409; R. S. 2398. Maguire v . Tyler, 1 Black 201; Parke v . Ross, 11 How .
362; McKee v. U. S., 1 N. & H. 336.
SEC. 46. The instructions issued by the Commissioner of the General

Land Office not in conflict with law shall be deemed part of every contract for surveying the public lands .
12 Stat . 409; R . S. 2399.
SEC. 47 . Subject to the statutory maximum, he shall fix the price per

mile for public surveys, and he shall instruct the surveyor-general as to the
mode of keeping accounts and making reports of the cost of surveying
and platting private land claims.
12 Stat. 409; 18 id. 384; R. S. 2400.
SEC.. 48. He shall instruct the surveyor-general as to the survey of any

townships upon the deposit by settlers of the cost thereof.
12 Stat. 410; R. S. 2401. Cir. G. L. _o.,March 5, 188o.
SEC. 49. The Commissioner of the General Land Office may authorize,

in his discretion, public lands in Oregon, densely covered with forests or
thick undergrowth, to be surveyed at augmented rates, not exceeding
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ei~hteen dollars per mile for standard parallels, fifteen dollars for townships, and twelve dollars for section lines.
16 Stat. 304, 305; R. S. 2404. Decision. Sec. Int ., June 16, 1879.

SEC. 50. The Commissioner of the General Land Office, in ltis discresion, may hereafter authorize public lands in California and in Washington Territory, densely covered with forests or thick undergrowth, to be
surveyed at augmented rates, not exceeding eighteen dollars per linear
mile for standard parallels, sixteen dollars for townships, and fourteen dollars for section lines.
17 Stat. 358; R. S. 2405. Decisions Sec. Int., June 16, 1879.

SEC. 5 1. When geodetic surveys in Oregon and California are authorized by the Secretary of the Inter ior, the Commissioner shall prescribe
the regulations and terms for the execution thereof.
·
9 Stat. 4g6; 10 id. 245; R. S. 2409.
SEC. 52. Under the direction of the Secretary of the Interior, the

Commissioner may allow compensation by the day for public surveys in
Oregon and California.
JO

Stat. 247; R. S. 24I I.

SEC. 53. The Commissioner shall prescribe regulations for the making
and execution of a$ignments of military bounty-land warranti;, and for
the location thereof.
10 Stat. 3; I I id. 309 ; ·R. S. 2414- Bouldin et al. v. Massie's Heirs, 7 Wheat . 122.
Nichols v. Nichols, 3 Pinney (Wis.) 174; Price v. Johnston, I Ohio St. 390; Duke v.
Thompson, 16 Ohio 34; Mock v. Brammer, 28 id. 5o8; Dupre v. McCright, 6 La. 146;
B. & M. R. R. Co. v. Clingman, 23 Iowa 3o6; Waters v . Bush, 42 id. 255; Dyke t•.
McVey, 16 Ills. 41. Decision Sec. Int., March 1, 1876.
SEC. 54 . Pursuant to regulations to be prescribed by the Secretary of

the · Interior, the Commissioner shall cause to be located, free of expense,
military bounty-land warrants transmitted to him for that purpose by the
holders thereof.
9 Stat. 521; R . S. 2437. Decision Sec. Int., March

1,

1876.

SEC. 55. The Commissioner shall prescribe regulations for the relocation of military bounty-land warrants erroneously located by actual settlers.
10 Stat. 256; R. S. 2446.
SEC. 56. Conjointly with the Secretary of the Interior and the Attor-

ney-General, he shall prescribe regulations for the equitable decision of
suspended entries of public lands and of suspended pre-emption claims,
and adjudicate in what cases patents shall issue upon the same, and report
such adjudication to Congress.
9 Stat. 51; 10 id . 258 ; 11 id. 22; 18 id. 50; 19 id. 244; R. S. 2450, 2452.
SEC. 57. Upon public notice of at least thirty\lays by the proper reg-

ister and receiver, the Commissioner may order into market, without
Presidential proclamation, all lands embraced in claims rejected by the
board for equitable adjudication, and isolated or disconnected parcels of
unoffered lands.
9 Stat. 51 ; R. S. 2455.

SEC. 58. The Commissioner shall issue patents upon entries confirmed

by the board of equitable adjudication, when such entries had been previously patented and the patents surrendered for cancellation.
JO

Stat. 258; R. s. 2456.

SEC. 59. The Commissioner shall cause to be prepared, and shall cer -

'\
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tify, under the seal of the office, such copies of records, books, and
papers on file in his office as may be applied for to be used in evidence
in courts of justice . ·
S Stat. I u; 13 id . 37S; R. S. 461, 8g1, 246g, 2470. Galt 11. Galloway,4 Pet. 331.
SEC. 6.o. With the approval of the Secretary of the Interior, the Com-

missioner may, upon satisfactory proof, allow indemnity to the several
States for swamp and overflowed lands granted to them by the act of
September twenty-eighth, eighteen hundred and fifty, and sold by the
United States prior to March third, eighteen hundred anQ fifty-seven.
10 Stat. 634,635; I I id. 251; R. S. 2,482. I I Op. Att. Gen. 467 ; id. July 25, 1877,
in manuscript. Decisions Sec. l~t._, March 31, 1861; May 8, 1861; March 12, 1863;
Feb. 8, 1868; Feb. 2, 1874. Decwon Com. G. L. 0 ., Feb . 17, 1879.

SEC. 61. The Commissioner, under the direction of the Secretary of
the Interior , is authorized to enforce and carry into execution every part
of the public land laws not otherwise specially provided for.
R. S. 2478. Bell 11. Hearne ti al ., 19 How . 252; Garland 11. Wynn, 20 id . 6. 3 Op.
Att. Gen. 93, 104, 697; 10 id. 56. Pope 11. Athearn, 42 Cal. 6o6; McDowell ti . Mor- ·
gan, 28 Ills. 528; Foley 11. Harrison, 5 La . Ann. 75.
SEC. 62. The Commissioner shall possess and exercise all the powers

and authority and perform all the duties heretofore required by law to
be performed by the recorder of land titles in Missouri.
18 Stat. 62. Hale ti . Gaines ti al., 22 How. 144 ;•_Rector ti al. 11. U. S., 2 Otto 6g8;
Scull 11. U. S., 8 id. 410; U. S. 11. Clamorgan, S. C., Oct. T., 1879, in manuscript . I
Op. Att. Gen. 718. Prim 11. Horen, 27 Mo. 205; O'Flaherty 11. Kellogg, 59 id . 485 .
For acts prescribing duties of the recorder of land titles, see 2 Stat. 326, 353, 748, 812;
3 id . 86, 121,329; 4 id. 52, 65,566,66 1 ; 19 i d. 122.
SEC. 63. It shall be the duty of the Commissioner to issue patents for

public lands and private land claims in all cases where the issue thereof
is authorized by law.
2 Stat. 716; 5 id . 107; R. S. 453. Bell ti. Hearne, 19 How. 252; Castro 11. Hen dricks, 23 id . 438; Polk's Lessee 11. Wenda! ti al ., 9 Cranch 87 ; Hoofnagle 11. Anderson, 7 Wheat. 212; Patterson 11. Winn , 11 id . 38o; Stringer ttal. 11. Young's Lessee, 3
Pet. 320; U. S. 11. Arredondo, 6 id. 691; Bagnell 11. Broderick, 13 id. 436; Stoddard t1.
Chambers, 2 How. 284; Lander 11. Brant, 10 id. 348 ; Minter ti . Crommelin, ·18 id . 87;
Fjeld v. Seabury, 19 id. 323; Garland 11. Wynn, 20 id . 6 ; Hooper 11. Scheimer, 23 id .
235; Greer 11. Mezes, 24 id . 268; U. S. ti . Covilland, I Black 339; U. S. 11. Grimes, 2
id. 610; 1) , S. 11. Stone, 2 Wall. 525; Hogan 11. Page, 2 id. 6o5; Beard v . Federy, 3 id .
478 ; Hughes 11. U.S ., 4 id. 232; U. S. 11. Com. 5 id. 563; Richart 11. Phelps, 6 id . 16o;
Sfark 11. Starr, 6 id . 402; Silver 11. Ladd, 7 id . 29; Maguire 11. Tyler, 8 id. 650; Secretary 11. McGarrahan, 9 id. 298; Meador 11. Norton, 11 i d. 442; Johnson t1. Towsley, 13
id. 72; Gibson 11. Chouteau, 13 id . 92; Railway Co. v. Prescott, 16 id. 6o3; Henshaw
11. Bissell, 18 id. 255; Langdeau 11. Haines, 21 id. 521; Morton 11. Nebraska, 21 i d. 66o;
Millerv . Dale, 2 Otto, 473; Sherman ti. Buick, 3 id. 209; McGarrahan 11. Mining Co.,
6 i d. 316; Moore 11. Robbins, 6 i d. 530 ; Wirth 11. Branson, 8 id . 118; Snyder v.
Sickles, 8 id . 2031 Cowell 11:Colo. Springs ~ -• 10 id . 55; Simmons v. Wagner, S.
C., Oct. T., 1879, m manusonpt. Lewis 11. Baird, 3 McLean, C. C. 56; Nelson 11.
Moon, 3 id. 319; Shedds 11. Sawyer, 4 id. 181; Huidekoper 11. Burrows, I Wash . C. C.
109; Mill and Mining Co. 11. Dangbery, 1 Saw. C. C. 450; Le Roy t1. Clayton, 2 id .
493; Dodge 11. Perry, 2 id . 645; Le Roy 11. Jamison, 3 id . 369; Patterson 11. Tatum , 3
id. 164; Wyth 11. Haskell, 3 id. 574; Hardy 11. Harbin, 4 id. 536 ; Mackey t1. Eaton, 2
Dillon , C. C. 41 ; U. S. 11. Railway Co., 4 id. 397; Seabury 11. Field, I McAllister, C.
C. 6o; Mezes 11. Goeler, I id . 401; Chapman v. School Dist., I Deady, C. C. 1o8;
Lamb 11. Storr, I id . 447. I Op. Att. Gen. 44, 45, 159, 458,718 ; 2 id. 15, 41, 186,
501 ; 3 i d. 93, 240, 351, 623, 653; 4 id. 120, 149, I 50, 319, 329; 5 id. 7, 628; 7 id .
491,636,681; 9 id. 1o8; 12 id . 250; 13 id . 456; 14 id . 6o1, 624- Stewart 11. Parish,
6 Ohio, 477 ; Smith 11. Stork, 7 id . 551; Sulivan! v. Weaver, 10 id . 275; Trimble ,,.
Boothly, 14 id. 109 ; Miliker 11. Starling, 16 id . 61 ; Jackson 11. Williams, r8 id. 69;
Stubblefield 11. Boggs, 2 Ohio St. 216; Wood v . Ferguson, 7 id. 288; Strong 11. Lehman,
IO id. 93; Mathews 11. Rector, 24 id . 439; Buckner 11. Walcott, I Doug. (Mich.) 19;
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Stockton 'ti. Williams, I id. 546; Clark v. Hall, 19 Mich. 356; Johnson v. Ballou, 28
id. 379; Sands v. Davis, 40 id. 14; Jackson v . Astor, I Pinney (Wis.) 137; Parkerson
v. Brocker, I id. 174; Lamont v. Stimson, 3 Wis. 45; Dillingham v. Fisher, 5 id. 475;
Schnee 'ti . Schnee, 23 id . 377; Aumont v. Green Bay and Miss. Co. 31 id . 317; Easton v.
Lyman, 33 id. 34; Arnold v. Grimes, 2 Green (Iowa) 77 ; Cavender v. Smit'b, 3 id. ¾9;
Arnold v. Grimes, 2 Iowa, 13; Cavender 'ti. Smith's Heirs, 5 id. 157; Fisher v. Warner,
34 id. 447; .Brison 'ti. Cury, 35 id. 72; Waters fl, Bush, 42 id . 255; Rankin v . Miller,
43 id. I I ; Steeple v. Downing, 6o Ind . 478 ; Doe v. Hill, Breese (Ills .) 236; Moore fl .
Hunter, 6 Ills. 317; Ballance v . McFarden, 12 id. 317; Grayv . McFadden, 12,'d. 324;
Rankin v. Curtemus, 12 id. 334; Gratham v. Atkins, 63 t'd. 359; Vansickle v . Haines,
7 Nev . 249; Smith v. Pipe, 3 Colo. 187; Starr v. Stark, 2 Oreg. 118; White v. Allen,
3 id. 103; Gold Hill Co. fl. Ish, S id. 104; Moore v. Wilkinson, 13 Cal. 478; Yount fl.
Howell, 14 id. 465 ; Mott v. Smith, 16 id . S34; Galup v. Armstrong, 22 id. 4So : Kimball 'ti . Semple, 26 id. 441; Keeran v. Griffith, 34 id. 5So; Durfee v. Plaisted, 38 id .
So; Frisbee v. Morgues, 39 id . 451; Collins v. Bartlett, 44 id. 371; Canfield v. Thompson, 49 t'd. 210; McGarrahan v. Mining Co., 49 id . 331 ; Vance v. Kohlburg, 50 id.
346; Miller v. Ellis, SI id. 73; Houghton v. Hardenburg , S3 id. 181; Cruz v . Martinez, S3 id . 239 ; Sarpy v. Papin, 7 Mo. 503 ; Barry v. Gamble, 8 id . 88 ; Allison v . ·
Hunter, 9 id . 749; Cowman v . Johnson, 20 id. 108; Thomas v. Wyatt, 31 i'd. 188; Hill
v. Miller, 36 id. 182; Gibson v. Chouteau, 39 id . 536; Maguire v . Tyler, 40id .4o6; Callowayv. Trash, 50 id . 420; Gaines & Rectorv. Hale,26Ark. 161!; Lottv. Prudhomme,3
Rob. (La.) 293; Jenkins v. Gibson, 3 La. 203; McGill v. McGill, 4 id. 262; Foley v.
Harrison, 5 id . 7S; Pepper v . Dunlap, 9 id. 137; Bell v. Hearne, 10 id. 515 ; Cage v.
Danks, 13 id. 128; Stemspring v. Bennett, 16 id . 201; Masters v. F..astis,3 Port. (Ala.)
368; Goodlet v. Smithson, 5 id. 24S; Jones v. Inge, S id. 327 ; Bullock v. Wilson, 5
id. 338; Innerarity v. Mims, i Ala; 66o; Pollard v. Files, 3 id. 47; Hines v. Greenlee,
3 id . 73; Crommelin v. Minter, 9 id. 594; EtheriJge v. Doe, 18 id. 565. Decision Sec.
Int ., Sept. 6, 1870. Decision Com. G. L. 0 ., March 21 , 1879.

SEC. 64. In case of any claim to land in any State or Territory which
has heretofore been confirmed by law, and in which no provision is made
by the confirmatory statute for the issue of a patent, it may be lawful,
where surveys for the land have been or may hereafter be made, to issue
patents for the claims so confirmed, upon the presentation to the Commissioner of the General Land Office of plats of survey thereof, duly
approved by the surveyor-general of any State or Territory, if the same
be found · correct by the Commissioner. But such patents shall only ·
operate as a relinquishment of title on the part of the United States, and
shall in ho manner interfere with any valid adverse right to the same
land, nor be construed to preclude a legal investigation and decision by
the proper judicial tribunal between adverse claimants to the same land.
10 Stat. 599; R. S. 2447. Beard v. Federy, 3 · Wall. 478; Maguire v. Tyler, 8 id.
650 ; Langdeau v. Haines, 21 id . 521; Miller v. Dale, 2 Otto, 473; U. S. v. Throck morton, 8 id. 61; Snyder v. Sickles, 8 id. 203. 14 Op. Att. Gen. 624. Decisions Sec.
Int ., Feb. 21, 1872; Dec. 19, 1878; May 17, 1879. Decisions Com. G. L. 0 ., Sept.
18, 1874; Sept. 19, 1876.

SEC. 65. Where lands have been or may hereafter be granted by any
la.w of Congress to any one of the several States and Territories, and
where such law does not convey the fee-simple title of the lands, or require patents to be issued therefor, the lists of such lands which have
been or may hereafter be certified by the Commissioner of the General
Land-Office, under the seal of hjs office, either as originals or copies of
the originals or records, shall be regarded as conveying the fee-simple of
all the lands embraced in such lists that are of the character contemplated
by such act of Congress and intended to be granted thereby ; but where
lands embraced iri such lists are not of the character embraced by such
acts of Congress, and are not intended to be granted thereby, the lists, so
far as these lands are concerned, shall be perfectly null and void, and no
right, title, claim, or interest shall be conveyed thereby .
10 Stat. 346; 18 id . 475; R. S. 2449. Pope's Lessee v. Wendall, 9 Crancb, 87; same
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case, 5 Wheat . 293 ; Patterson v. Winn, 11 id. 38o; Greenlief v. Birth, 6 Pet . ,302;
Lindsey v. Miller, 6 id. 666; Galloway v. Finley et al., 12 id . 264; Stoddard v. Chambers, 2 How. 2!4; Foxcraft v. Martel, 4 id. 353; Minter v. Crommelin, 18 id. 87;
Easton v . Salisbury, 21 id. 426; U. S. v. Stone, 2 Wall. 525; U. S. v. Hughes, 4 it/.
236; Maguire v. Tyler, 8 id. 653; Best v. Polk, 18 id . 112; Morton v . Nebraska, 21 it/.
66o; Sherman v. Buick, 3 Otto 209; Moore v. Robbins, 6 id. 533; Marquez v. Frisbie,
S. C., Oct. T., 1879, in manuscript. Le Roy v. Clayton, 2 Saw. C. C. 493; Patterson v.
Tatum, 3 id . 164; U, S. v. Railroad Co., 4 Dillon C. C. 397. Hill v. Miller, 36 Mo.
182; Railroad Co. v. Moon, 37 id. 338; Same v. Smith, 40 id . 310; Shepley v. Cowan,
52 id. 559; Funkhouser v. Peck, 67 id . 20; McGill v. McGiJI, 4 La. 262; H nff' v .
Doyle, 50 Cal. 21; McLaughlin v. Perrill, 50 id. 65; Sutton v. Fassett, 51 "id. 13; Rosecrans v . Douglass, 52 id . 213. Decisions Sec. Int ., May 3, June 26, 1879; May 4, July
17, 21, 28, 188o.

SEC. 66. There shall be in the General Land-Office an inferior officer
appointed by the Commissioner, to be employed therein as he shall deem
proper, to be called the chief clerk. The chief clerk shall perform the
duties of the Commissioner of the General Land-Office in cac;e of a
vacancy in said office, or of the absence or sickness of the Commissioner.
2 Stat. 716;

11

id. 301; R. S.

448.

SEC. 67. There shall be in the General Land-Office an officer called the
Recorder of the General Land-Office, who shall be appointed by the
President, by and with the advice and consent of the Senate, and shall
be entitled to a salary of two thousand dollars a year.
5 Stat.

III,

163, 164; R.

s. 447.

SEC. 68. It shall be the duty of the Recorder of the General LandOffice, in pursuance of instructions from the Commissioner, to certify
and affix the seal of the office to all patents for public lands, and to attend
to the correct engrossing, recording, and transmission of such patents.
He shall prepare alphabetical indexes of the names of patentees and of
persons entitled to patents; and he shaU prepare such copies and exemplifications of matters on file or recorded jn the General Land-Office as
the Commissioner may from time to time direct. Whenever the office of
Recorder shall become vacant, or in case of his sickness or absence, the
· duties of his office shall be performed ad interim by the principal clerk
on private land claims.
2 Stat. 717; 5 id. 111; R. S. 459. U. S. v. Arredondo, 6 Pet. 6g1; McGarruhan v.
Mining Co., 6 Otto 316. Le Roy v. Jamison, 3 Saw., C. C. 36g. 3 Op. Au. Gen. 140,
. 168, 630: .Galup v. Armstrong, 22 Cal. 48o; Sands v . Davis, 40 Mich. 61.

SEc. 69. AU patents is.c;uing from the General Land-Office shall be
issued in the name of the United States, aqd be signed by the P~ident
and countersigned by the Recorder of the General Land-Office; and
shall be recorded in the office in books to be kept for the purpose.
2 Stat.717; 5 id. 417; R. S. 458. Steeple v. Downing,6o Ind.478; Boycev. Stambaugh, 34 Mich. 348; Lane v. Bommelmann, 17 Ills. 95; 3 Op. Art . Gen . 623.
SEC. 70 . There shall be in the General Land-Office a principal clerk of

the public lands and a principal clerk on private land claims, who shall be
appointed by the President, by and with the advice and consent of the
Senate, and shall each be entitled to a salary of one thousand eight hundred dollars a year; and they shall perform such duties as may be assigned
to them by the Commissioner of the General Land-Office.
5 Stat. 109 ; R. S. 448.
SEc. 71 . The officers, clerks, and employes in the General Land-Office
are prohibited from directly or indirectly purchasing or becoming interested in the purchase of any of the public lands; and any person who
violates this section shall forthwith be removed from his office.
2 Stat. 717; Sid . 112; R. S. 452.
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SEC. 72. The President is authorized to appoint, from time to time, by
and with the advice and consent of the Senate, a secretary, at a salary o(
one thousand five hundred dollars a year, whose duty it shall be, under
the direction of the President, to sigri in his name, and for him, all patents for land sold or granted under the authority of the United States.
S Stat.

Ill;

R. S. 450. Steeple v. Downing, 6o Ind . 478. 3 Op. Att. Gen. 623.

SEC. 73. If at any time the number of patents for lands sold or granted
under the authority of the United States is such that they cannot be
signed within a reasonable time by the secretary appointed under the preceding section, the President may appoint an assistant secretary to sign
the same; but such assistant shall be employed by the express direction of
the President, and only for such time as may be necessary to bring up the
arrears of patents which may be ready for signature.
9 Stat. 209; R. S. 451.

SEC. 74. In all cases in which land has heretofore or shall hereafter be
given by the United States for military services, warrants shall be granted
to the parties entitled to such land by the Secretary of the Interior; and
such warrants shall be .recoi;ped in the General Land-Office, in books to
be kept for the purpose, and shall be located as is or may be.provided by
law; and patents shall afterwards be issued accordingly.
2 Stat. 717; R. S. 457. Taylor et al. v. Brown, S Cranch, 234. Laniviere v. Madagan, 1 Dillon, C. C. 455; Rice v. Taylor, 2 id . 23; Lewis v. Baird, 3 McLean, C. C.
56; Price v. Johnston, I Ohio St. 390; Wood v. Ferguson, 7 id. 288.

SEC. 75. Whenever any person claiming to be interested in or entitled
to land under any grant or patent from the United States applies to the
Department of the Interior for copies of papers filed and remaining
therein, in any wise affecting the title to such land, it shall be the duty of
the Secretary of the Interior to cause such copies to be made out and authenticated, under his hand and the seal of the General Land-Office, for
the person so applying.
·
3 Stat. 721 ; 5 id.

111 ;

R. S. 46o.

SEC. 76. There shall be in the General Land-Office a principal clerk of
the surve}'s, who shall be appointed by the President, by and with the advice and consent of the Sel}ate, and shall .be entitled to a salary of one
thousand eight hundred dollars a year. He shall direct and superintend
the making of surveys, the returns thereof, and all matters relating
thereto, which are done through the officers of the surveyor-general, and
perform such other duties a!t may be assigned to him by the Commissioner of the General Land-Office.
5 Stat. I 10; R. S. 449.

•

CHAPTER
III.-SURVEYS
ANDSURVEYORS.
Sec .

77. Surveyors-general, how and where
appointed.
78. Salary of, in Louisiana, Florida, Minnesota, Nebraska, Iowa, and Dakota.
79. Salary of, in Oregon and Washington
Territory.

Sec.

So. Salary of, in Colorado, New Mexico,

California, ldahq, Nevada, Montana, Utah, Wyoming,and Arizona.
81. Salary of, in Florida, Oregon, and
California, how and from what time
payable.
8.:z.Offices, number and location of.
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83. Residence of surveyor-general .
84. Bond of surveyor-general.
85. Duration of office.
.
86. Continuance of duties and bond after
expiration of commission.
87. Transfer of papers and discontinuance of office in case of completed
surveys.
88. Devolution of powers of surveyorsgeneral upon Commissioner in case
of discontinuance of office.
89. Free access to public records delivered to States, and conditions of
such delivery.
90. General duties of surveyors -general .
91. Bond of deputy surveyor.
92. Oath of deputy surveyor.
93. Suit on bond of deputy surveyor a
lien on his property.
94. Penalq, for default of deputy surveyor.
95. Transcript from records, and seals of
surveyors -general of California,
Oregon and Louisiana .
96. Custody of official papers, etc., by
surveyor-general of California.
97. Allowance for clerk hire, office rent,
etc., to surveyor-general.
98. Duties of register and receiver performed by surveyor-general, when.
99. Rules of survey.
100. Boundaries and contents of public
lands, how ascertained.
101. Lines of division of half quarter-sections, how run .
102. Variance in · shape of survets on ri•ers, etc.
103. Variance from rectangular subdivisions in Nevada .
104. Geodetic method of survey in Oregon
and California.
·
105. Departure from rectangularsurveysin
California.
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Sec.

1o6. Extension of public surveys over min-·
eral lands .
107. 'What instructions to be deemed put
of contract.
1o8. Subdivision of placer claims.
109. Deputies to survey mining claims, and
power of Commissioner to fix prices.
110. Surveyor-general to make plat and
· field-notes of minin~ surveys, and
to giYCcertificate of rmprovements,
etc.
I 11. Contracts for surveys of public land,
when binding .
112. Costs of surveying private land claims
and railroad grants to be refunded.
113. Augmented rates for surveys in Oregon, Califomu., and Washington
Territory.
114. Pay by the day for surveys in Oregon
and Califomia.
115. Whtn sur'vey may be had by settlers
in townships.
I 16. Deposit for expenses of surveys
deemed an appropriation, etc.
117. Settlers' deposits for surveys to go in
part payment for lands, and are assignable .
I 18. Surveyor-general to survey private
land claims when confirmed, etc.
119. Surveyors-general in · New Mexico,
etc., to report to Congress on private land claims.
120. Penalty for interrupting surveys.
121. Protection of surveyor by marshal of
district .
122 . Surveyors to explore and select timber lands to reserve for use of the
Navy.
123. Director of geological surveys, duties
of, etc.

SEC. 77. There shall be appointed by fbe President, by and with the
advice and consent of the Senate, a surveyor-general for the States and
Territories herein named, embracing, respectively, one surveying district,
namely: Louisiana, Florida, Minneso~ Kansas, California, Nevada,
Oregon, Nebraska and Iowa, Dakota, tolorado, New Mexico, Idaho,
Washington, Montana, Utah, Wyoming, Arizona.
3 Stat. 755; 4 id. 492; 9 id. 496; 10 id. 244, 3o6, 3o8, 309,611; 11 id. 212; 12 id .
176,214,244; 14 id. 77,85, 344,542; 15 id. 91; 16 id . 65,230; 17 id . 76; 18 id. 18,
34,121,122,123,201,303;
19 id. 126,207; R. S. 2207.

SEC. 78. The surveyors-general of Louisiana, Florida, Minnesota, Kansas, Nebraska and Iowa, and of Dakota Territory, shall each receive a
salary at the race of two thousand dollars a year.
3 Stat. 755; 4 id. 493; 12 id. 244 ; 17 id. 76; R. S. 22o8.

SEC. 79. The surveyors-general of Oregon and of Washington shall
each receive a salary at the rate of two thousand five hundred dollars a
year.
9 Stat. 496; 10 id. 158, 248, 3o6, 674; 12 id. 410; 17 id. 76; R. S. 2209.
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SEC. 80. The· surveyors~general of Colorado, New Mexico, California,
Idaho, Nevada, Montana, Utah, Wyoming and Arizona, shall each receive
fl salary at the rate of three thousaµd dollars a year.
IO Stat. 244, 3o8, 611; 12 id. 176, 214, 410; 14 id. 77, "85,542; . 15 id. 91; 16 id. 65,
230; 17 id. 76; R. S. 2210.
SEC. 81. The salary of each surveyor-general of Florida, Oregon and

California shall be paid quarter-yearly, and shall commence from the
time he enters into bond, as provided by law.

9

3 Stat. 756; id . 496; 10 id. 244; R. S. 2211.
SEC. 82. The surveyor-general's office for Minnesota district shall be

located at the city of Saint Paul; that for Idaho Territory at Boise City;
that for the district of Nebraska and Iowa at Plattsmouth, in Nebraska;
that for each other surveying district at such place as the President, in
view of the public convenience, may from time to time direct; and there
shall be but one office of surveyor-general in each district.
11 Stat. 212; 13 id. 352; 14 id. 77,344; R. °S.2212, 2213.
SEC. 83. Every surveyor-general, while in the discharge of the duties
of his office, shall reside in the district for which he is appointed.
5 Stat. 637; R. S. 2414.

SEC. 84. Every surveyor-general shall, before entering on the duties of
his office, execute and deliver to the Secretary of the Interior a bond,
with good and sufficient security, for the penal sum of thirty thousand
dollars, conditioned for the faithful disbursement, according to law, of
all public money placed in his hands, and for the faithful performance of
the duties of his office; and the President has discretionary authority to
require a new bond and additional security, under the direction of the
Secretary of the Interior, for the lawful disbursement of public moneys.
3 Stat. 697; R. S. 2215, 2216. U. S. v. Vanzandt,

II

Wheat . 184; U. S. v. Tingey,

S Pet. 115; Farrar and Brown v. U. S., 5 id. 373; U. S. v. Bradley, 10 id . 343; U. S.
v . Linn, 15 id. 290; U.S. v . Prescott, 3 How. 578; U. S. v. Boyd, 5 id. 29; Bryan v.
U.S., I Black 140; Boyden v. United States, 13 Wall. 17; Bevans v. U.S., 13 id. 56;
u ..S. v. Thomas, 15 ~d. 337;. U. S. v. Stephenson, 1 McLean! C. C. 462; U.S. v. Linn,
2 i'd. 501; U. S. v. \~ard, 3 i'd. 179. 8 Op. Att. Gen. 7. Cir. G. L. O., July 1, 1871;
id. May 14, 1879. Treasury Cir., July 13, 1871 (Copp's L. L. 783; 1 Lester's L. L.
312,314).
SEC. 85. The commission of each surveyor-general shall cease and ex-

pire in four years from the date thereof, unless sooner vacated by death,
resignat~on, or removal from office.
.
3. Stat. 697; R. S. 2217. Best v. Polk, 18 Wall..112.
20, 1858 ( I Lester's L. L. 340).

Decision Com. G. L. 0., Feb.

SEC. 86. Every surveyor-general, except where the President sees cause
otherwise to determine, is authorized to continue in the uninterrupted
discharge of his regular official duties after the day of expiration of his
commission and until a new commission is issued to him for the same
office, or until the day when a successor enters upon the duties of such
office ; and the existing official bond of any officer so acting shall be
deemed good and sufficient and in force until the date of the approval of
a new bond to be given by him, if re-commissioned, or otherwise, for the
additional time he may so continue officially to· act, pursuant to the authority of this section.
JO

Stat. 247 ; 18 id. 62; R.

s. 2222.

Whenever the surveys and records of any surveying district are
completed, the surveyor-general thereof shall be required to deliver over
SEC. 87.
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to the secretary of state of the respective states, including such surveys,
or to such other officer as may be authorized to receive them, all the
field-notes, maps, records, and other papers appertaining to land titls
within the same ; and the office of surveyor-general in every such district
shall thereafter cease and be discontinued.
5 Stat. 384; 19 id. i21;

•

R. S. 2218.

SEC. 88. In all cases of discontinuance, as provided in the preceding
section, the authority, powers and duties of the surveyor-general in relation to the survey, re-survey, or subdivision of the lands therein, and all
matters and things connected therewith, shall be vested in and devolved
upon the Commissioner of the General Land -Office.
10 Stat. 152; R. S. 2219.

SEC. 89. Under the authority and direction of the Commissioner of
the General Land-Office, any deputy sur-veyor or other agent of the
United States shall have free access to any such field-notes, maps, records,
and other papers for the purpose ·of taking extracts therefrom or making
copies thereof without charge of any kind; but no transfer of such public records shall be made to the authorities of any State until such State
has provided by law for the reception and safe-keeping of such public
records and for the allowance of free access thereto by the authorities of
the United States.
10 Stat. 152; 18 id . 6z; R. S. 2220, 2221.
SEC. 90. Every surveyor-general shall

engage a sufficient number of
skillful surveyors as his deputies, to whom he is authorized to administer
the necessary oaths upon their appointments. He shall have authority to
frame regulations for their direction, not inconsistent with law or the instructions of the General Land-Office, and to remove them for negligence
or misconduct in office.
Taylor and Quarlls v. Brown, 5 Cranch, 234; Craig el al., v. Braxford, 3 Wheat. 594;
Ellicott et al. v. Pearl, 10 Pet. 412; Brown's Lessee v. Clements, 3 How. 650. Reed
v. Conway, 20 Mo. 22; same case, 26 id . 13 ; Hamil v. Carr, 21 Ohio St. 258; Doe v .
Hildreth, 2 Ind. 274; McClintock v. Rodgers, 11 Ills. 279. Cir. G. L. 0., June 26, 188o.

Second. He shall cause to be surveyed, measured, and marked, without
delay, all base and meridian lines through such points and perpetuated
by such monuments, and such other correction parallels and meridians as
prescribed by law or by instructions from the General Land
may
Office in respect to the public lands within his surveying district, to
whi~h the Indian title has been or may be hereafter extinguished,.
Gazzam v. Phillips' Lessee, 20 How. 372. 3 Op. Att. Gen. , 281, 24 Atshire ~•.

be

Hulse , I Ohio 170 ; Hastings v. Stevenson, 2 id . 9; McKinney v . Kinney, 8 id. 423;
Hamil v. Qur, 21 Ohio St. 258; Hendrick v. Eno, 42 Iowa, 411; Saint Louis v.
Walker, 40 Mo. 383; Jordan v. Barrett, 13 La. 24; Fowler v . Duval, II id. 561 ; Cox
v . Jones, 47 Cal. 412. Cir. G. L. 0., June 26, 188o.

Third. He shall cause to be surveyed all private land claims within his
district after they have been confirmed by authority of Congress, so far
as may be necessary to complete the survey of the public lands .
Menard's Heirs v. Massey, 8 How . 293; Kissell v. St. Louis Public Schools, 18 id.
19; Stanford v . Taylor, 18 id. 409; Ballance v. Forsyth, 24 id . 183; U. S. v . Fossat,
25 id . 445; Carondelet v. St. Louis, 1 Black 179; U. S. v . Sepulveda, 1 Wall. 104;
U. S. v. Halleck, 1 id. 439; U. S. v . Billings, 2 id . 444; Sutter's case, 2 id. 562; U. S.
v. Pacheco, 2 id. 587; Fossat case, 2 id . 649; Dehon v. Bernal, 2 id . 774; U. S. v.
Armijo, 5 id . 444 ; Higueras v. U. S., 5 id. 827; Maguire v. Tyler, 8 id. 650; Lynch v.
Bernal, 9 id . 315; Henshaw v. Bissell, 18 id. 255; Shepley et al. v. Cowan et al ., I
Otto, 330; Miller el al. v . Dale d al., 2 id. 473; Van 'Reynegan v. Bolton, 5 id . 33; U.
S. v. Throckmorto11, 8 id . 61; Snyder v . Sickles,8 id . 203; Scllll v. U.S., 8 id. 410.
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Bissell v. Henshaw, I Saw., C. C. 553; Leroy v. Jamison, 3 id . 36g. Gibson v. Chouteau, 39 Mo. 536; Milburn v . Hardy, 28 id. 514; Funkhauser v. Hantz, 29 id. 540;
Dent v. Legesson, 29 id. 489; Carondelet v. St. Louis, 29 id . 527; McGuire v . Tyler,
30 id. 202; Robins v. Eckler, 36 id. 494; Qark v . Heammerle, 36 id. 620; Gibson v.
Chouteau, 39 id. 536; Vasquez v. Ewing, 42 id. 247; Glasgow v. Lindell, 50 id. 6o;
Rector v . Gaines, 19 Ark . 70; Ashley v . Rector, 20 id. 359; Meaux v . Breaux, 10
Martin (La.) 364; Moon v . Wilkinson, 13 Cal. 478 ; Boggs v. Mining Co., 14 id . 279;
Mott 11. Smith, 16 id. 534; Johnson v. Van Dyke, 20 id . 225; McGarrahan v . Maxwell,
27 id . 75; Treadway v. Semple, 28 id. 652; Searle v. Ford, 29 id. 1~; Mahoney v.
Van Winkle, 33 id . 448; Morrill v. Chapman, JS id. 85; Yates v. Smith 38 id. 6o; San
Diego v. Allison, 46 id . 163. Decisions Sec. Int., July 16, 1872; Aug. 8, 1876; Aug.
17, 1876; March 16, 1877. Decisions Com. G. L. 0., Aug. 18, 186o; Sept. 18, 1874;
Nov. 3, 1874; Sept. 18, 1875; Oct. 28, 1875; June 26, 1879. Cir. G. L. 0., June 26, 'So.

Fourth. He shall transmit to the register of the respective land offices
within his distr ict general and particular plats of all lands surveyed by
him for each land district; and he shall forward copies of such plats to
the Commissioner of the General Land Office.
Barnard v. Ashley, 18 How. 43; Water and Mining Co. v . Bugbee, 6 Otto 165.
Hamil v . Carr, 21 Ohio St: 258; Doe v. Hildreth, 2 Ind. 274; Pope v . Athearn, 42
Cal. 6o6. Com. G. L. 0 . Instructions to Surveyors-General, April 17, 1879.

Fifth . He shall, so far as is compatible with the desk duties of his office,
occasionally inspect the surveying operations while in progress in the field,
sufficiently to satisfy himself of the fidelity of the execution of the work
according to contract, and the actual and necessary expenses incurred by
him while so -engaged shall be allowed; and where it is incompatible
with his other duties for a surveyor-general to devote the time necessary
to make a personal inspection of the work in progress, then he is authorized to depute a confidential agent to make such examination, and the
actual and necessary expenses of such person shall be allowed and paid
for that service, and five dollars. a day during the examination in the
field ; but such examination shall not be protracted beyond thirty days,
and in no case longer than is actually necessary ; and when a surveyorgeneral, or any person employed in his office at a regular salary, is
engaged in such special service, he shall receive only his necessary expenses
in addition to his regular salary.
I Stat. i64; 13 id. 325; 4 id. 492; IO id. 245, 247; 18 id. 34; 19 id . 126; R. s.
2223. Sec. Int . Instructions , July 1, 1874; Sept. 21, 1874. Cir. G. L . O.,June 26, 188o.

SEc. 91. Every deputy surveyor shall enter into bond, with sufficient
security, for the faithful performance of all surveying contracts confided
to him; and the penalty of the bond, in each case, shall be double the
estimated amount of money accruing under such contracts, at the rate
per mile stipulated to be paid therein. The sufficiency of the sureties. to
all such bonds shall be approved and certified by the proper surveyorgeneral.
4 Stat. 493; 10 id. 247; R. S. 2230. U.S . v. Vanzandt, 11 Wheat. 184; U. 5. v.
Tingey, 5 Pet. I IS; Farrar el al. v. U. 5., 5 id. 373; U. S. v. Bradley, 10 id . 343; U.
S. v. Linn, 15 id. 290. U. S. v. Stephenson, I McLean, C. C. 462.

SEC. 92 . The surveyor-generals, in addition to the oath now authorized
by law to be administered to deputies on their appointment to office, shall
require each of their deputies, on the return of his surveys, to take and
subscribe an oath that those surveys have been faithfully and correctly
executed according to law and the instructions of the surveyor-general.
9 Stat .. 79; R. S. 2231. Ellicott and Meredith v. Pearl, 10 Pet. 412; U.S. v. Hanson, 16 id . 196; Bollard 1/ al. v. Dwight et al., 4 Cranch 421 ; Taylor et al. v. Brown,
5 id. 234. Cir. G. L. 0., June 26, 188o.

SEC. 93. The district attorney of the United States, in whose district
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any false, erroneous, or fraudulent surveys have been executed, shall,
upon the application of the proper surveyor-general, immediately institute suit upon the bond of such deputy, and the institution of such suit
shall act as a lien upon any property owned or held by such deputy or his
sureties at the time such suit was instituted.
9 Stat. 79; R. S. 2232.

SEC.94. In the event of the failure of a deputy in Louisiana· to com ply with the terms of his contract, unless such failure be satisfactorily
shown by him to have arisen from causes beyond his control, he shall forfeit the penalty of his bond on due process of law, and ever afterward be
debarred from receiving a contract for surveying public lands.
4 Stat. 493; 18 id. 19, 62; 19 id. 207,221; R. S. 2233.

SEc. 95. The official seals heretofore authorized to be provided for the
offices of the surveyors-general of Oregon, Californ ia and Louisiana shall
contmue to be used; and any copy of or extract from the plats, fieldnotes, records, or other papers on file in those offices respectively, when
authenticated by the seal and signature of the proper surveyor-general,
shall be evidence in all cases in which the original would be evidence.
10 Stat. 245,248; R. S. 2224, 2225. U. S. v .. Delespine's Heirs et al., 12 Pet. 654;
U. S. v. Wiggins, 14 id. 334; Hedrick v. Hughes, 15 Wall. 123. Hensley v . Tarpey, 7
Cal. 288; Lawrence v. Grout, 12 La. AQn. 835.
SEC . 96. All 'official books, papers, instruments of writing, documents,
archives, official seals, stamps, or dies which have been heretofore authorized by law to be collected and deposited in the office of the surveyorgeneral of California, shall be safely and securely kept by such surveyorgeneral in the archives of his office.
·

11 Stat. 289; R. S. 2229.

SEC. 97. There shall be allowed for clerk hire, office rent, fuel, books,
stationery, and other incidental expenses of the several offices of surveyors-general such sums ~ may be appropriated for such purposes by
Congress from year to near .
R. S. 2226, 2227.
SEC . 98. The President is authorized, in any case where he thinks the
public interest may require it, to transfer the duties of re~ister and receiver .in any district to the surveyor-general of .the surveymg district in
which such land district is located .

12 Stat. 410; R. S. 2228.
SEC. 99. The public lands shall be divided by north and south lines
ru~ according to the true meridian, and by others crossing them at right
angles, so. as to form townships of six miles square, unless where the line
of an Indian reservation, or of tracts of land heretofore surveyed or patented, or the course of navigable rivers, may render this impracticable;
and in that case this rule must be departed from no further than such
particular circumstances require .

McKinney i,. McKinney, 8 Ohio, 423; Hamil v. Carr, 21 Ohio St. 258. Decision
Sec. Int ., Jan. 28, 188o. Cir. G. L. 0., June 26, 188o.

Second . The comers of the townships must be marked with progressive numbers from the beginning; each distance of a mile between such
corners must be also distinctly marked with marks different from those of
the corners.
.
Third. The township shall be subdivided into sections, containing, as
nearly as may be, six hundred and forty acres each, by running through
the same, each way, parallel lines at the end of every two miles; and by
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making a corner on each of such lines, at the end of every mile. The
sections shall be numbered, respectively, beginning with the number one
in the northeast section and proceeding west and east alternately through
the township .with progressive numbers till the thirty-six be completed .
Grogan v . Knight, 27 Cal. 516.
June a6, 188o.

Decision Sec. Int., April 14, 1879. Cir. G. L. 0.,

Fourth. The deputy surveyors, respectively, shall cause to be marked
on a tree near each comer established in the manner described, and
within the section , the number of such section, and over it the number
of the township within which such section may be; and the deputy surveyors shall carefully note , in their respective field-books, the names of
the comer -trees marked and the numbers so made.
Cir. G. L. 0 ., June 26, 188o.

Fifth. Where the exterior lines of the townships which may be subdi vided into sections or half-sections exceed, or do not extend six miles,
the excess or deficiency shall be specially noted, and added to or deducted from the western and northern ranges of sections or half-sections
in such townships, according as the error may be in running the lines
from east to west, or from north to south ; the sections and half-sections
bounded on the northern and western lines of such townships shall be
sold as containing only the quantity expressed in the returns and plats
respectively, and all others as containing the complete legal quantity .
Knight v. Elliott, 57 Mo. 317; Vaughn v . Tate, 64 id. 491; Waters v. Commons, 2
Port. (Ala.) 38; Lewen v . Smith, 7 id. 428. Decision Sec. Int., April 14, 1879. Cir.
G. L. 0 ., June 26, 188o.

Sixth. All lines shall be plainly marked upon trees, and measured with
chains, containing two perches of sixteen and one-half feet each, subdivided into twenty-five equal links; and the chain shall be adjusted to a
standard to be kept for that purpose.
·
Bradley v. Taylor, 5 Cranch 191; Mclvers v. Walker, 9 id. 173; Shipp v . Miller's
Heirs, 2 Wheat . 316; Holmes v. Trout, 7 Pet. 171; Brown v. Huger, 21 How. 305;
Meron v. Whitney, 5 Otto 55 I; Robinson v . Moon, 4 McLean, C. C. 279. Oakley v.
Stuart , 52 Cal. 521. Cir. G. L. O., June 26, 188o.

Seventh. Every surveyor shall 'note in his field-book the true situations
of all mines, salt licks, salt springs and mill-seats which come to his knowledge; all water courses over which the line he runs may pass; and also
the quality of the lands.
Newsom v . Pryor's Lessee, 7 Wheat . 7; Preston v . Bowman, 6 id. 58o; Patterson v.
Jenks, 2 Pet. 216.

Eighth . These field-books shall be returned to the surveyor-general,
who shall cause therefrom a description of the whole lands surveyed to
be made out and transmitted to the officers who may superintend the
sales. He shall also !ause a fair plat to be made of the townships and
fractional parts of townships contained in the lands, describing the subdivisions thereof and the marks of the corners. This plat shall be recorded
in books to be kept for that purpose; and a copy thereof shall be kept
open at the surveyor-general's office for public information, and other
copies shall be sent to the places of the sale and to the General Land Office.
I Stat. 465; 2 id. 73; 19 id. 348; R. S. 2395. Taylor et al. v. Brown, 5 Cranch
234; Barnard v. Ashley, 18 How. 43; Water and Mining Co. v . Bugbee, 6 Otto 165.
Rector v. Gaines, 19 Ark. 70; Lewen v. Smith, 7 Port. (Ala.) 428; Mott v. Smith, 16
Cal. 534; Hamil v. Carr, 21 Ohio St. 258; Doe v. Hildreth, 2. Ind. 274; McClintock v.
Rodgers, 11 Ills. 279. Decision Sec. Int., Jan . 15, 1878. Decision Com. G. L. 0 .,
Aprif 17, 1879.
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SEC. 100 . The boundaries and contents of the several sections, haJfsections, and quarter-sections of the public lands shall be ascertained in
conformity with the following principles:
•
First. All the comers marked in the surveys, returned by the surveyorgeneral, shall be established as the proper comers of sections, or subdivisions of sections, which they were intended to designate; and the
corners of half and quarter sections, not marked on the surveys, shall be
placed as nearly as possible equidistant from two corners which stand on
the same line.
·
Second. The boundary lines, actually run and marked in the surveys
returned by the surveyor-general, shall be established as the proper boundary lines of the sections, or subdivisions, for which they were intended,
and the length of such lines, as returned, shall be held and considered as
the tme length thereof. And the boundary lines which have not been
actually run and marked shall be ascertained by running straight lines
from the established corners to the opposite corresponding corners ; but
in those portions of the fractional townships where no such opposite corresponding comers have been or can be fixed, the boundary lines shall be
ascertained by running from the established corners due north and south
or east and west lines, as the case may be, to the water-course, Indian
boundary line, or other external boundary of such fractional township.
Mott v. Smith, 16 Cal. 534; Guin v . Brandon, 29 Ohio St. 656; McClintock v. Rodgers, 11 Ills . 279; Goodman v. Myrick, S Oreg. 65. Cir . G. L. 0., June 26, 188o.

Third . Each section or subdivision of section, the contents whereof
have been returned by the surveyor-general, shall be held and considered
as containing the exact quantity expressed in such return ; and the halfsections and quarter-sections, the contents whereof shall not have been
thus returned, shall be held and considered as containing the one-half or
the one-fourth part, respectively, of the returned contents of the section
of which they may make part.
2 Stat . 313; R. S. 2396. Lindsey v . Hawes, 2 Black S54; U. S. fl. Pacheco, 2
Wall . 587; Railway Co. fl . Schurmier , 7 id. 272; County of Saint Clair v. µvingston,
23 id. 46; Huidekoper v . Brooms, J Wash., C. C. 109; Coon v . Pen, I Pet., C. C. 4g6.
2 Op. Att . Gen. 578. Knight v. Elliott , 57 Mo. 317; Vaughn v. Tate, 64 id. 491;
Waters fl . Commons, 2 Port. (Ala .) 38; Lewen v. Smith, 7 id . 428; Billingsley fl. Bates,
30 Ala . 376; Doe v . Hildreth, 2 Ind . 274; Grogan v. Kn ight, 27 Cal. 516. Decision
Corn. G. L. 0., May 17, 1875. Cir. G. L. 0 ., June 26, 188o.

SEC. 101. In every case of the division of a quarter-section the line for
the division thereof shall run north and south, and the corners and contents of half quarter-sections which may thereafter be sold shall be ascertained in the manner and on the principles directed and prescribed by
the section preceding, and fractional sections containing one hundred and
sixty acres or upwards shall in like manner, as n•rly as practicable, be
subdivided into half quarter-sections, under sµch rules and regulations as
may be prescribed by the Secretary of the Interior, and in every case of
a division of a half quarter-section, the line for the division thereof shall
run east and west, and the corners and contents of quarter quarter-sections, which may thereafter be sold, shaUbe ascertained, as nearly as may
be, in the manner and on the princi:{>lesdirected and prescribed by the
section preceding; and fractional sections containing fewer or more than
one hundred and sixty acres shall in like manner, as nearly as may be
practicable, be subdivided into quarter quarter-sections, under such rules
and regulations as may be prescribed by the Secretary of the Interior.
J Stat. 566; 4 id. 503; · R. S. 2397. Gauam v. Phillips' Lessee , 20 How. 372;
Railway Co. v. Schurmier, 7 Wall. 272. Buel v. Tuley, 4 McLean, C. C. 268. Whar-
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ton v. Littlefield, 30 Ala. 245. 3 Op. Att. Gen. 281, 284. Decision Sec. Int ., April
14, 1879. Decision Com. G. L. 0 ., May 17, 1875. Cir. G. L. 0 ., June 26, r88o.

SEC. 102. Whenever, in the opinion of the President, a departure from
the ordinary method of surveying land on any river, lake, bayou, or
water-course would promote the public interest, he may direct the surveyor-general, in whose district such land is situated, and where the
change is intended to be made, to cause the lands thus situated to be
surveyed in tracts of two acres in width, fronting on any river, bayou,
lake, or water-course, and running back the depth of forty acres; which
tracts of land so surveyed shall be offered for sale entire, instead of in
half quarter-sections, and in the usual manner,. and on the same terms in
all ropects as the other public lands of the United States.
4 Stat. 34; R. S. 2407.

SEC. 103 . In extending the surveys of the public lands in the State of
Nevada, the Secretary of the Interior may vary the lines .of the subdivisions from a rectangular form, to suit the circumstances of the country.
14 Stat. 86; R. S. 24o8.

Heydenfcldt v. Mining Co., 3 Otto 634.

SEc. 104 . The Secretary of the Interior, if he deems it advisable, is
authorized to continue the surveys in Oregon and California, to be made
after what is known as the geodetic method, under such regulations and
upon such terms as have been or may hereifter be prescribed by the
Commissioner of the General Land-Office; but none other than township
lines shall be run where the land is unfit for cultivation; nor shall any
deputy surveyor charge for any line except such as may be actually run
and marked, or for any line not necessary to be run.
9 Stat. 496; 10 id. 24S; R . S. 2409.

SEC. 105. Whenever, in the opinion of the Secretary of the Interior, ·a
departure from the rectangular mode of surveying and subdividing the
public lands in California would promote the public interests, he may
direct such change to be made in the mode of surveying and designating
such land!?as he deems proper, with reference to the existence of mountains, mineral deposits, and the advantages derived from timber and
water privileges; but such lands shall not be surveyed into less than one
hundred and sixty acres, or subdivided into less than forty acres.
Jo Stat. 24S; R. S. 2410. Cir. G. L. 0., June 26, 188o.

SEC. 106. The public surveys shall extend over all mineral lands, and
all subdividing of surveyed lands into lots less than one hundred and
sixty acres may be done by county and local surveyors at the expense of
claimants; but nothing in this section contained shall require the survey
of waste or useless lands.
JO

Stat. IS, 2(; 16 id . 218; R.

s. 24o6.

SEC. 107. The'printed manual of instructions relating to the public
surveys, prepared at the General Land-Office, and bearing date February
twenty -second, eighteen hundred and fifty-five, the instructions of the
Commissioner of the General Land-Office, and the special instructions
of the surveyor-general, when not in conflict with such printed manual
or the instructions of the Commissioner, shall be taken and deemed to
be a part of every contract for surveying the public lands.
12 Stat. 409; R. S. 2399. Cir. G. L. 0., June 26, r88o.

SEC. 108. Legal subdivisions of forty acres of placer lands may be subdivided into ten-acre lots.
16 Stat. 217; R. S. 2330.

•
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SEC. 109. The surveyor-general of the United States may appoint in
each land district containing mineral lands as many competent surveyors
as shall apply for appointment to survey mining claims. The expenses
of the survey of vein or lode claims, and the survey and subdivision of
placer claims into smaller quantities than one hundred and sixty acres,
shall be paid by the applicants, and they shall be at liberty to obtain the
same at the most reasonable rates, and they shall also be at liberty to
employ any United States deputy surveyor to make the survey. The
Commissioner of the General Land-Office shall have power to establish
the maximum charges for such surveys; and to the end that he may be
fully informed on the subject, each applicant shall file with the register a
sworn statement of all charges and fees paid by such applicant for surveys, which statement shall be transmitted to the Commissioner of the
General Land-Office.
17 Stat. 95; 19 id. 52; R. S. 2334. Decision Com. G. L. 0., April

20,

1877.

SEC. 110. The surveyor-general of the United States shall prepare or
cause to be prepared a plat and field-notes of all mining surveys made
by authority of law, which shall show accurately the boundaries of such
claims; and, when warranted by the facts, he shall give to the claimant
his certificate that five hundred dollars' worth of labor has been expended
or improvements made upon the cl_aim by the claimant or his grantors,
and that the plat is correct, with such further description by s1,1chreference to natural objects or permanent monuments as shall identify the claim,
and furnish an accurate description, to be incorporated in the patent.
17 Stat. 92; R. S. 2325.
,
SEC. 111. Contracts for the survey of the public lands shall not be-

come binding upon the United States until approved by the Commissioner of the General Land Office, except in such cases as the Commissioner may otherwise specially order.
12 Stat. 409; R. S. 2398. Maguire v, Tyler, 1 Black, 201; Parks v. Ross, 11 How.
362; Spencer v. Lapsley, 20 id . 264. Reed v. Conway, 26 Mo. 13. Decision Sec. Int.,
Feb . 27, 1878.
·
·
.

SEC. 112. The Commissioner of the General Land Office has power,
and it shall be his duty, to fix the prices per mile for public surveys,
which shall in no case exceed the maximum established by law; and,
under instructions to be prepared by the Commissioner, an accurate account shall be kept "by each surveyor-general of the cost of surveying
and plotting private land claims, to be reported to the General Land
Office, with the map of such claim; and patents shalt not issue for any
such private claim, nor shall any copy of such survey be-furnished, until
the cost of survey and platting has been paid into the Trea.c;uryby the
claimant or other party; and before any land granted to any railroad
company by the United States shall be conveyed to such company or any
persons entitled thereto, under any of the acts incorporating or relating
. to said company, unless such company is exempted by law from the payment of such cost, there shall first be paid into the Treasury of the
United States the cost of surveyin~, selecting, and conveying the same,
by the said company or persons in interest.
12 Stat. 409; 18 id. 384; 19 id. 122; R. S. 2400. Railway Co. v. Prescott, 16 Wall.
6o3; Railway Co. v. McShane, 22 id . 444; Hannewell v. Cass Co., 22 id. 464; Colorado Co. v. Commissioners, 5 Otto 259. Decisions Sec. Int., Dec. 17, 1874; Feb. 27,
1878; Feb. :io, 1879; March 5, 1879; April 2, 1879. Decisions Com. G. L. 0., April
18, 1867; Aug. 8, 1867; Feb. 17, 1869; M~rch 26, 1870. Cir. G. L. O., June 26, 188o.
SEC. 113. The Commissioner of the General Land Office may author-
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ize, in his discretion, public lands in Oregon, densely covered with
forests or 'thick undergrowth, to be surveyed at augmented rates, not
exceeding eighteen dollars per mile for standard parallels, fifteen dollars
for townships, and twelve dollars for section lines; and under like conditions he may allow augmented rates in California, and in Washington
Territory, not exceeding eighteen dollars per linear mile for standard
parallels, sixteen dollars for township, and fourteen dollars for section
lines.
16 Stat. 304,305; 17 id. 358; R. S. 2404, 2405. Decision Sec. Int., June 16, 1879.
Cir. G. L. 0., June 26, 188o.

SEC. u4. Whenever the public surveys, or any portion of them, in
the States of Oregon and California, are so required to be made as to
render it expedient to make compensation for the surveying thereof by
the day instead of by the mile, it shall be lawful for the Commissioner of
the General Land Office, under the direction of the Secretary of the
Interior, to make such fair and reasonable allowance as, in his judgment,
may be necessary to insure the accurate and faithful execution of the
work .
10 Stat. 247; R. S. 2411. Decision Sec. Int., June 16, 1879. Cir. G. L. 0., June
26, 188o.

SEC. u5. When the settlers in any township, not mineral or reserved
by Government,desire a survey made of the same, under the authority of
the surveyor-general, and file an application therefor in writin~, and
deposit in a proper United States depository, to the credit of the United
States, a sum sufficient to pay for such survey, together with all expenses
incident thereto, without cost or claim for indemnity on the United States,
it may be lawful for the surveyor-general, under such instructions as may
be given him by the Commissioner of the General Land-Office, and in
accordance with law, to survey such township and make return thereof to
the general and proper local land-office, provided the township so proposed to be surveyed is within the range of the regular progress of the
public surveys embraced by existing standard lines or bases for the township and subdivisional surveys.
12 Stat. 410; R. S. 2401. Decision Sec. Int ., Jan . 28, 188o. Cir. G. L. 0., June 27,
1879; March 5, 188o.

SEC. u6. The deposit of money in a proper United States depository,
under the provisions of the preceding section, shall be deemed an appropriation of the sums so deposited for the objects contemplated by that section, and the Secretary of the Treasury is authorized to cause the sums so
deposited to be placed to the credit of the proper appropriations for the
surveying service; but any excesses in such sums over and above the actual
cost of the surveys, comprising all expenses incident thereto, for which
they were severally deposited, shall be repaid to the depositors respectively.
13 Slat. 404; R. S. 2402. Cir. G. L. 0., June 27, 1879.

SEC. 1 t 7. Where settlers make deposits in accordance with the provisions of section one hundred and fifteen, the amount so deposited shall go
in part payment for their lands situated in the townships, the surveying
of which is paid for out of such deposits ; or the certificates issued for
such deposits may be assigned by endorsement and be received in payment for any public lands of the.United States entered ·by settlers under
the pre-emption and homestead laws of the United States, and not otherwise.
16 Stat. 581; 19 id. 38;
6

20

id . 352; R. 5. 2403. Cir. G.

L. 0., Jane 27, 18.79.

,
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SEC. 118. Each surveyor-general, when thereunto duly authorized by
law, shall cause all confirmed private land claims within his district to be
accurately surveyed, and shall tra)lsmit plats and field-notes thereof to the
Commissioner of the General Land-Office for his approval. When publication of such surveys is authorized by law, the proof thereof, together
with any objections properly filed and all evidence submitted either in
support of or in opposition to the approval of any such survey, shall also
be transmitted to said Commissioner.
2 Stat. 326,352; 3 id . 325; 5 id . 740; 9 id. 242,633; IO id. 244,308,599; II id .
2'}4; 12 id. 172,209,369,409;
13 id . 332,344; 14 id. 218; 16 id. 64,304 ; 18 id. 305;
19 id. 12!, 202; R. S. 2447. Bissell v. Penrose, 8 How. 317; Villalobos v . U. S., 10
id . 541; Ledoux v. Black, 18 id. 473; U. S. v. Fossat, 20 id. 413; Brown v. Huger, 21
iJ. 305; U. S. v . Fossat, 21 id. 445; Castro v. Hendric\;.s, 23 id. 438; Ballance v.
Forsyth, 24 id . 183; U. S. v. Sepulveda, 1 Wall. 104; U. S. v. Halleck, I id. 439;
U. S. v. Vallejo, I id. 658; Sutter's case, 2 id. 562; Fossat case, z. id. 649; Higueras -u. U.
S., 5 id. 827; Alviso v. U. S., 8 id . 337. 12 Op. Att. Gen. u6, 250; 14 id. 74, 6o1.
U. S. v. Garcia, I Saw. C. C. 383; Russell v. Henshaw, I id. 553; Leroy v. Jamison, 3
id . 369; U. S. v. I-lint, 4 id. 42. Dent v. Segerson, 29 Mo. 48o; Fowler v. Du;yall, 11
La . Ann. 561; Waterman v. Smith, 13 Cal. 373; Moore v . Wilkerson, 13 id. 478;
Merritt v. Judd, 14 id. 6o; Mott v. Smith, 16 id. 534; Johnson v. Van Dyke, 20 id. 225;
McGarraghan v. Maxwell, 27 id. 75; Seale v. Ford, 29 id. 104. Cir. G. L. 0., June
26, 188o.

SEC. 119. It shall be the duty of each surveyor-general, whose respective surveying district includes any portion of the territory embraced, on
the twenty-second day of July, eighteen hundred and fifty-four, within
the limits of the then ·Territory of New Mexico, under the instructions
of the Secretary of the Interior, to ascertain the origin, nature, character
and extent of all claims to lands under the laws, usages, and ·customs of
Spain and Mexico ; and for this purpose may issue notices, summon
witnesses, administer oaths, and do and perform all other necessary acts
~ in the premises. He shall make a full report on all such claims as originated before the cession of the Territory to the United States by the treaty
of Guadalupe Hidalgo, of eighteen hundred and forty-eight, denoting the
various grades of title, with his decision as to the validity or invalidity of
each of the same under the laws, usages, and customs of the country before
its cession to the United States; and shall also make a report in regard
to all pueblos existing in the Territory, showing the extent and locality
of each, stating the number of inhabitants in the said pueblos, respectively, and . the nature of their titles to the land. Such report shall be
m.lde according to the form wliich may be'prescribed by the Secretary of
the Interior, and shall be laid before Congress for such action thereon as
may be deemed just and proper, with a view to confirm bona-fide grants
and give full effect to the treaty of eighteen hundred and forty-eight between the United States and Mexico ; . and until the final actiop of Con gress on such claims, all lands covered thereby shall be reserved from sale
or other disposal by the Government.
10 Stat. 309. · Newhall v. Sanger, 2 Otto 701; Tameling v. Emigration Co:, 3 id .

644; U.S. v. Clamorgan and Danterive v. U. S., S. C., Oct. T., 1879, in manuscript.

14 Op. Att. Gen. 624. Decisions Sec. Int., Dec. 29, 1862; July 26, 1867; Sept. 6,
1870; July 27, 1871; June 6, 1872; Feb. 21, 1872; March 15, 1872; June 6, 1872;
Sept. 2, 1872; Dec. 17, 1872; Feb. 21, 1873; March 21, 1873; March 26, 1873; July
23, 1873; July 31, 1873; Oct. 30, 1873; Feb. 28, 1874; March 17, 1874; June 29,
1874; July 15, 1874; Aug: 15, 1874; Oct. 27, 1874; Dec. S, 1874; Jan. 23, 1875;
March 27, 1875; June 1, 1875; Feb. 4, 1876; April 22, 1876; Aug. 8, 1876; Aug. 12,
1876; Aug. 17, 1876; Dec. 30, 1876; Feb. 7, 1877; Feb . 15, 1877; March 16, 1877;
April 15, 1877; June 30, 1877; Nov. 15, 1877; June 12, 1878; July II, 1878; Aug. 9,
1878; Oct. 24, 1878; May 21, 1879; May 28, 1879; June 9, 1879; June 21, 1879:
Aug. 28, 1879; Sept. 20, 1879. Decisions Com. G. L. 0., Aug. 18, 186o; June 22,
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1870; Dec. 14, 1870; June 17, 1871; Dec. 19, 1871; July 9, 1872; Aug. 13, 1872;
Sept. 18, 1874; ·Nov. 3, 1874; Feb . 12, 1875; June 29, 1875; July 19, 187_5; May 13,
1876; May 19, 1876; July 7, 1876; Sept. 19, 1876 ; Nov. 15, 1876; Apn l 13, 1877;
June 22, 1877; June 27, 1877; Feb . 1, 1878; Feb. 21, 1878; April 13, 1878; Nov. 11,
1878; Dec. 2, 1878 ; March 21, 1879 ; July 14, 1879; Aug. 14, 1879 ; Sept. 5, 1879.
SEC. 120. Every person who in any manner, by threat or force, inter-

rupts, hinders, or prevents the surveying of the public lands, or of any
private land claim which has been or may be confirmed by the United
States, by the persons authorized to survey the same, in conformity with
the instructions of the Commissioner of the General Land-Office, shall
be fined not less than fifty dollars nor more than three thousand dollars,
and be imprisoned not less than one nor more than. three years.

..

4 Stat. 417; R. S. 2412.

SEC. 121. Whenever the President is satisfied that forcible opposition
ha<;been offered, or is likely to be offered, to any surveyor or deputy surveyor in the discharge of his du-ties in surveying the public lands, it may
be lawful for the President to order the marshal of the State or district,
by himself or deputy, to attend such surveyor or deputy surveyor with
sufficient force to protect such officer in the execution of his duty, and
to remove force should any be offered.
4 Stat . 417; R . S. 2413..
SEC. 122. The President is authorized to appoint surveyors of public

lands, who shall explore such vacant and unappropriated lands of the
United States as produce the live-oak and red-cedar timbers, and shall
select ~uch tracts or portions thereof, where the principal growth is of
either of such timbers, as in the judgment of the Secretary of the Navy
may be necessary to furnish for the Navy a sufficient supply of the same.
Such surveyors shall report to the President the tracts by them selected,
with the boundaries ascertained -and accurately desig•nated by actual survey or water-courses.
3 Stat. 347; R. S. 2459. U. S. v . Briggs, 9 How . 351.
SEC. 123 . The director of the geological survey shall, under the Interior

Department, have the direction of the geological survey and the classification of the public lands and examination of the geological structure,
mineral resources, and products of the national domain .
20

Stat. 394.

CHAPTER
IV.-LANDDISTRICTS
ANDOFFiCERS.
Sec.

124- Land districts.
125 . When land office may be discontinued
by Secretary of the Interior .
126. When land office may be.continued by
Secretary of the Interior.
127 . When land office may be annexed to
adjacent district by the President.
128. Change of location of land office by
the President .
129. Discontinuance of land offices by the
President.
1 JO· Change of boundaries of land districts

Sec.

and establishment of additional districts for sale of mineral lands.
I 31. Business of original district in case of
change of boundaries,
132. Allowance of office rent and clerk hire
for consolidated offices.
133. Appointment of registers and receivers.
134. Duration of office of registers and receivers.
I 35. Residence of registers and receivers.
1-36. Bond of registers and receivers.

L_

J
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I 37. Fees and commissions ofregisters and
receivers.
I 38. Fees ofregisters and receivers for consolidated land offices.
139. Maximum compensation of registers
and receivers.
140. Excess of compensation to be paid in
Treasury.
141. Illegal fees; penalty.
142. Compensation of registers and receivers; when to commence.

143. Monthly and quarterly returns of receivers.
144. Oaths administered by registers and
receivers.
145. Penalty for false information.
146. Deposit of public money.
147. Where claimant of entry becomesregister or receiver.

SEC. 124. The following are the established boundaries of the existing
land districts, with the location of the respective land offices, until
changed in pursuance of law, namely:
Mathews v. Zane, 5 Cranch 92; Same case, 7 Wheat. 164; Hellan v. Ripley, 3 Rob.
(La.) 138. [Bou'!daries omitted for reasons given under R. S. Section 2247.]

SEC. 125. Whenever the quantity of public land remaining unsold in
any land district is reduced to a number of acres less than one hundred
thousand, it shall be the duty of the Secretary of the Interior to discontinue the land office of such district; and if any land in any such district
remains unsold at the time of the discontinuance of a land office, the
same shall be.subject to sale at some _oneof the existing land offices most
convenient to the district in which the land office has been discontinued,
"f which the Secretary of the Interior shall give notice.

.

5 Stat. 385 ; R. S. 2248.
.
SP.C.126. The Secretary of the Interior may continue any land district

in which is situated the seat of government of any one of the States, and
may continue the·land office in such district, notwithstanding the quantity of land unsold in such district may not amount to one hundred thousand acres, when, in his opinion, such continuance is required by public
convenience, or in order to close the land system in such State.
5 Stat. 455 ; R. S. 2249.

SEC. 127. Whenever the cost of collecting the revenue from the sales
of the . public lands in any land district is as much as one-third of the
whole amount of revenue collected in such district, it may be lawful for
the President, if, in his opinion, not. incompatible with the public interest, to discontinue the land office in such district, and to annex the same
to some other adjoining land district.
10 Stat. 18g, 194; R. S. 2250.
SEC. 128. The President

is authorized to change the location of the
land officesin the several land districts established by law, and to relocate
the same from time to time at such point in the district as he deems
expedient.
10 Stat. 204, 244; R. S. 2251.

SEc. 129. Upon the recommendation of the Commissioner of the General Land Office, approved by the Secretary of the Interior, the President
may order the discontinuance of any land office and the transfer of any
of its business and archives to any other land office within the same State
er Territory.
12 Stat. 409; R. S. 2252.

.

SEC. 130. The President is authorized to change and re-establish the
boundaries of land districts, whenever, in his opinion, the public interests
will be subserved thereby, without authority to increase the number of

I
I

I
I
I

I
I

I

I
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land offices or land districts, . except that he is authorized to establish
additional land districts, and to appoint the necessary officers under existing laws, whenever he may deem the same necessary for the public convenience in executing the provisions of the mineral laws. ·
r4 Stat. 252; 16 id. 171; R. S. 2253, 2343.

SEC. 131. In case of the division of existing land districts by the erection of new ones, or by a change of boundaries by the President, all business in such original districts shall be entertained and transacted without
prejudice or change, until the offices in the new districts are duly opened
by public announcement under the direction of the Secretary of the
Interior. All sales or disposals of the public lands heretofore regularly
made at any land office, after such lands have been made part of another
district by any act of Congress, or by any act of the President, are confirmed, provided the same are free from conflict with prior valid rights.
17 Stat. 192; R. S. 2254-

SEC. 132. The Secretary of the Interior is authorized to make a reasonable allowance for office rent for each consolidated land office; and when
satisfied of the necessity therefor, to approve the employment by the register of one or more clerks, at a reasonable per-diem compensation, for
such time as such clerical · force is absolutely required to keep up the current public business, which clerioal force shall be paid out of the surplus
fees authorized to be char~ed by section one hundred and thirty-eight, if
any; and if no surplus exists, then out of the appropriation for mcidental
expenses of district land offices; but no clerk shall be so paid unless his
employment has been first sanctioned by the Secretary of the Interior.
12 Stat. 131; R. S. 2255. U. S. v. Jarvis, 1 Davies, C. C. ~.74; U. S. v. Lowe, 1
Dillon, C. C. 585. 1 Lester's L. L. 314.

SEC. 133. There shall be appointed by the President, by and with the
advice and consent of the Senate, a register of the land office and a receiver of public moneys, for each land district established by law.
18 Stat. 34, 12:z, 123, 295; R. S. 2234. Litchfield v. Railway Co., 1 Woolw., C. C.
299. Bullock v. Wilson, 5-Port. (Ala.) 338; Hellan 1J. Ripley, 3 Rob. (La. • 138.

SEC. 134. All registers and receivers shall be appointed for the term of
four years, but shall be removable at pleasure.
3 Stat. 582; R. S. 2244. Best v. Polk, 18 Wall

11:2.

SEC. 135. Every register and receiver shall reside at the place where
the land office for which he is appointed is directed by law to be kept.
R. S. 2235. [See all a.eta establishing lud districts.]

SEC. 136. Every register and receiver shall, before entering on the
duties of his office, give bond in the penal sum of ten thousand dollars,
with approved security, for the faithful discharge of his trust.
2 Stat. 73, 75; 10 id. 245; R . S. 2236. U. S. v . Vanzandt, 11 Wheat . 184; Waltoa
"· U, S., 9 id. 651; Minor 11. Mechanics' Bank, I Pet. 46; U.S." · Tingey, 5 id. 115;
Farraret al. v. U. S., 5 it/. 373 ; U.S. v. Boyd, rs id. 187; U. S. 1J. Linn, 15 id: 290;
U.S . v. Irving, I How. 250; U.S . "'· Girault , 1r id. 22; U. S. " · Prescott, 3 id . 578;
U. S. v. Boyd, 5 id. 29; Bryan 11. U.S., 1 Black 140; Boyden v. U. S., 13 Wall . 17;
Bevans v . U. S., 13 id. 56; U. S. v. Thomas , 15 id . 337. Alexandria v. Collie, :z
Cranch, C. C. 363; U. S. v . Stephenson, J McLean, C. C. 462 ; U. S. 11. Spencer, :z id.
265; U. S. v. Ward, 3 id. 179. 8 Op. Alt. Gen. 7. t Lester'.t. L. L. 312.,Jl4-

SEC. 137. Every register and receiver shall be allowed an annual salary
of five hundred dollars; and, in addition thereto, each shall be allowed
the following fees and commissions, namely;
3 Stat. 466 ; 12 id . 409 ; R'. S. 2237. Dobbins v. Commissionea, etc., 16 Pet. 435·
Decisions Com. G. L 0., Feb. 20, 1858; May 1, 1871.
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First. A fee of one dollar for each decl,aratory statement filed and for
.
services in acting on pre-emption claims.
5 Stat. 456; 13 id. 35; R. S. 2238. Decisions Com. G. L. 0., June 17, 1875; Sept.
9, 1879. Cir. G . L. 0., Aug. 7, 1872; March 10, 188o.

Second. A commission of one per centum on all moneys received at
each receiver's office.
3 Stat. 466; R. S. 2238. U., S. v . Dickson, 15 Pet . 141. U. S. v . McCarty, 1 McLean, C. C. 3o6; U. S. v. Edwards, I id . 467. Decision Sec. Int., May 30, 1859.
Decision Com. G. L. 0 ., March 6, 1878.

Third. A commission to be paid by the homestead applicant, at the
time of entry , of one per centum on the cash price, as fixed by law, of
the land applied for; and · a like commission when the claim is finall}·
established, and the certificate therefor issued as the basis of a patent.
12 Stat. 393;' 16 id. 320; R. S. 2238. Decision Sec. Int., March 3, 1874. Decisions
Com. G. L. 0., May 7, 1877; Sept. 12, 1879. Cir. G . L. 0 ., June 13, 1872; June 17,
1875; March 10, 188o.

Fourth. The same commission on lands entered under any law to encourage the growth of timber on western prairies, as allowed when the
like quantity of land is entered with money.
17 Stat. 6o6; R. S. 2238. Decision Sec. Int ., March 3, 1874. Decision Com. G. L.
0 ., Sept. 12, 1879. Cir. G. L. 0., Oct. 30, 1873; March 13, 1874; June 17, 1875;
March 10, 188o.

Fifth. For locating military bounty-iand warrants, issued since the
eleventh day of February, eighteen hundred and forty-seven, and for locating agricultural,college land scrip, the same commission, to be paid by
the holder or assignee of each warrant or scrip, as is allowed for sales of
the public lands for cash, at the rate of one dollar and twenty-five cents
per acre; but they shall not be entitled to any fees for locating warrants
which are authorized by law to be located free of expense by the Commissioner of the General Land-Office, nor upon the location of warrants
issued prior to the eleventh day of February, eighteen hundred and fortyseven.
9 Stat. 231; 10 id. 4; 12 i'd. 505; R. S. 223~, 2437. U. S. v. Babbit, 1 Black 55;
same case, 5 Otto 334. Decision Sec. Int., March 1, 18,6. Cir. G. L. 0., Feb. 24,
1864; March 15, 1873; June 17, 1875; July 20, 1875; Feb. 13, 1879.

Sixth. A fee, in donation cases, of five dollars for each final certificate
for one ·hundred and sixty acres of land, ten dollars for th_ree hundred
and twenty acres, and fifteen dollars for six hundred and forty acres.
12 Stat. 409; R. S. 2238.

Seventh. In the location of lands by States and corporations under
grants from Congress for railroads and other purposes ( except for agricultural colleges), a fee of one dollar for each final location of one hundred
and sixty acres; to be paid by the State or corporation making such location.
13 Stat. 335; 18 id . 21; 19 id. 52; R. S. 2238. Railway Co. v . Prescott, 16 Wall.
6o3 ; Railway Co. v. M_cShane, 22 id. 444; Hunnewell v. Cass Co., 22 id. 464. Decisions Com. G. L. 0., April 18, 1867; Aug. 8, 1867; Feb. 17, 1869; March 26, 1870.

Eighth. A fee of five dollars per diem for superintending public land
sales at their respective offices 1 and, to each receiver, mileage in going
to and returning from depositing the public moneys received by him.
3 Stat. 567 ; R. S. 2238.

Ninth. A fee of five dollars for filin~ and acti_ng upon each application
for patent or adverse claim filed for mmeral lat>.ds,to be paid by the respective parties. ·
17 Stat. 95; R. S. 2238.
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Tenth. Registers and receivers are allowed, jointly, at the rate of
fifteen cents per hundred words for testimony reduced by them to writing
for claimants, in establishing pre-emption and homestead rights .
13 Stat. 35; R. S. 2238. Decision Com. G. L. 0., Sept. 1, 1879. Cir.' G. L. 0., May
•

24, 1879.

Eleventh. A like fee as provided in the preceding subdivision when such
writing is done in the land-office, in establishing claims for mineral lands.
17 Stat. 95; R. S. 2238. Decision ~m . G. L. 0., Sept. 1. 1879_ Cir. G. L. 0.,
May 24, 1879.

Twelfth. Registers and receivers in California, Oregon, Washington,
Nevada, Colorado, Idaho, New Mexico, Arizona, Utah, Wyoming, and
Montana, are each entitled to collect and receive fifty per ceritum on the
fees and commissions provided for in the first, third, and tenth subdivisions of this section.
I 3 Stat. 36; R. S. 2238. (See, also, the several acts establishing land offices for
Utah, Wyoming, and Montana.]

Thirteenth. A fee of one dollar shall be paid to registers for giving notice of cancellation to any person who has contested, paid the land-office
fees, and procured the cancellation of any pre-emption, homestead or
timber culture entry ; the said fee to be paid by the contestant, and not
to be reported.
Act of May 14, 188o. .

SEC. 138. The register fot: any consolidated land district, in addition
to the fees now aMowed by law, shall be entitled to charge and receive
for making transcripts for individuals, or furnishing any other record information respecting public lands or land titles in his consolidated land
district, such fees as are properly authorized by the tariff existing in the
local courts of his district ; and the receiver shall receive his equal share
of such fees, and it shall be his duty to aid the register in the preparation
of the transcripts, or giving the desired record information .
12

Stat. 131 ; R. S. 2239. Cir. G. L. 0., July 19, 1878.
139. The compensation of registers and receivers, including sal-

SEC .

ary, fees, and commissions, shall in no case exceed in t.he aggregate three
thousand dollars a year, each ; and no register or receiver shall receive
for any one quarter or fractional quarter more than a pro-rata allowance
of such maximum.
.
3 Stat. 466; 10 id. 4; II id. 378; 12 id. 131,393,409, 505•; 13 id. 36,335; R . S.
U. S. v. Babbit, I Black 55; same case, 5 Otto 334. Cir. G. L. 0., Feb. 20,
1858; May 1, 1871 ; June 24, 1875; July 19, 1878; May 24, 1879.
SEC. 140 . Whenever the amount of compensation received at any land-

2240 .

office exceeds the maximum allowed by law to any register or receiver,
the excess shall be paid into the Treasury, as other public moneys.
IO

Stat. 204; 12 id . 131; R. s. 2241.
141. No register or receiver shall receive any compensation out of

SEC.

the Treasury for past services who has charged or received illegal fees;
and, on satisfactory proof that either of such officers has charged or received fees or other rewards not authorized by law, he shall be.forthwith
removed from office.
10 Stat. 4, 3o6; R. S. 2242.
SEC. 142. The compensation of registers and receivers, both for salary

and commissions, shall commence and be calculated from the time they
respectively enter on the <;lischargeof their duties.
10 Stat. 615; R. S. 2243. U. S. v. Edwards, 1 McLean, C. C. 467. Cir. G. L. O.,
Feb . 20, 1858; May 1, 1871.
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SEC. 14.3. The receivers shall make to the Secretary of the Treasury
monthly returns of the moneys received in their several offices, and pay
• over such money pursuant to his instructions . And they shall also make
to the Commissioner of the General Land-Office like monthly returns,
and transmit to him quarterly accounts-current of the debits and credits
of their several offices with the United States.
5 Stat. 111 ; R. S. 2245. Cir. G. L. 0., July 1, 1871 ; June 24, 1875; July 19, 1878;
May 24, 1879. Treasury Cir., July 13, 1871. I Lester's L. L. 312, 314.

SEC.· 144. The register or receiver is· authorized, and it shall be their
duty, to administer any oath requir~d by law or the instructions of the
General Land-Office, in connection with the entry or purchase of any
tract of the public lands ; but he shall not charge or receive, directly or
indirectly, any compensation for administering such oath.
5 Stat. 384 ; R. S. 2246.
SEC. 145. If any person applies to any register to enter any land whatever, and the register knowingly and falsely informs the person so applying that the same has already been entered, and refuses to permit the person so applying to enter the same, such register shall be liable therefor to
the person so applying, for five dollars for each acre of land which the
person so applying offered to enter, to be recovered by action of debt in
any court of record having jurisdiction of the amount.
5 Stat. 112; R. S. 2247.
SEC. 146. All receivers having public money to JiaY to the United
States may pay the same to any depositary constituted by or in pursuance
of law, which may be designated by the Secretary of the Treasury, except that the receiver at San Francisco shall pay over such money to the
United States assistant treasurer in that city at the office of said assistant
treasurer .
9 Stat. 62; 16 id . 216; 17 id . 435; R. S. 3615, 3616.

SEC. 14i Where bona-fide settlers under the homestead or pre-emption
laws have, subsequent to the date of filing their applications to enter not
exceeding one quarter-section of public lands, been appointed a register
or receiver of the land-office of the district in which the lands are located, proof and payment must be made to the satisfaction of the Commissioner of the General Land-Office.
17 Stat. 10; R. S. 2287. 4 Op. Att. Gen. 223; 7 id. 647.

CHArfERV.-SPECIALAGENTS.
Sec.

I

Sec.

148. Sdrve:i.;or
-general may appoint agents 149. Officers, etc., detailed to investigue
to examine surveys in the field.
frauds may administer oaths.

SEC. 148. When it is incompatible with his other duties for a surveyorgeneral of the United States to personally inspect the surveying operations
of his district while in progress in the field, he is authorized to depute a
confidential agent to make such examination; and the actual and necessary expenses of such person shall be allowed and paid for that service,
and five dollars per day during the examination in the field: Provided,
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That such examination shall not be protracted beyond thirty days, and
in no case longer than is actually necessary; and when a surveyor-general,
or any person employed in his office at a regular salary, shall be engaged
in such special service, he or they shall only receive his necessary expenses
in addition to his regular salary.
10 Stat. 248; R. S. 2223.

SEC. Ij9 . Any officer or clerk of any of the executive departments of
the government who shall be lawfully detailed to investigate frauds, or
attempts to defraud , on the Govc:rnment, or any irregularity or misconduct of any officer or agent of the United States, shall have power to administer oaths to affidavits taken in the course of any such investigation.
16 Stat. 55, 75; U. S. "· Bailey, 9 Pet. 238.
Right of ojficersdelaikd o" special duty to extra compmsalio,s: I Cranch . 137; U. S.
v. Ripley, 7 Pet. 18 ; U.S. v. Fillebrown, 7 id . 28; Gratiot f/. U. S., 15 id. 336 ; U.S.
v. Brown, 9 How. 487; Converse v. U. S., 21 id . 463; Stanbury v. U. S., 8 Wall, 33.
{;. S. v. Jarvis, 1 Davies, C. C. 274. Dtfi."ilio"of ojfiu, and power to 6ind GO'/lerntnml :
U. S. v. Hartwell, 6 Wall. 385; WhiteS1de ti al, "· U. S., 3 Otto 247. .Rnm6urstmml
of e.rpmditures : U.S. v. Jarvis, 2 Ware, C. C. 274. Decision s Sec. Int ., July 1, 1874;
Sept . 21, 1874. Cir. G. L . 0 ., July 1, 1871.
.
fThe authority to appoint special agents in the administration of the land laws seems
to l,e derived from the annual appropriation bills, and from the general authority incident to the duty of executing the laws.]

CHAPfER
VI.-PUBLIC
SALESANDPRIVATE
ENTRIES
.
Sec .

150. Public sale of lands in half quarte rsections.
151. Advertisement of sales.
152. Price of lands $1.25 per acre.
153. No credit on sales of public lands .
154. Lands raised to $2.50 per acre priorto
January, 1861, reduced to $1.25
per acre .
155. Public lands may be offered for sale
in such proportions as the President
chooses.
i 56. Duration of sa.les.
157. Several certificates issued to two or
more purchasers of same section.
158. Private sales, in what bodies.
l 59. Private sales, proceedings in.
16o. Highest bidder, when preferred in
private sales.
161. Minimum price, how fixed when reservations are 10ld.
162. Lands in California subject to private

Sec.

163.
164.
165.
166.
167.
168.
16g.
170.
171.
172.

f73.

entry and withdrawn, how to be
opened to entry .
What coins receivable in payment for
public lands .
Mistakes in entry of lands, provisions
for.
Mistakes in patents for lands.
Mistakes in location of warrants .
Error in entry by mistake of numbers,
proceedings upon.
Agreement and acts intended to prevent bids; penalty .
Agreement to pay premiums to purchasers at public sales.
Recovery of premiums paid to · pur chasers at public sales.
Discovery of agreements to pay premium, by bill in equity.
Limitation of entries by agricultural. college scrip.
•
Sale of saline lands.

SEC:150. All the public lands, the sale of which is authorized by law,
shall, when offered at public sale to the highest bidder , be offered in half
quarter -sections.
3 Stat. 566; R. S. 2353.

SEC. 151. The public lands which are exposed to public sale by order
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of the President shall be advertised in one newspaper published in the
State or Territory where the lands are situated, to be designated by the
Secretary of the Interior, for a period of not less than three nor more
than six months prior to the day of sale, unless otherwise specially provided.
4 Stat. 702; 19 id. 221,377; R . S. 2359.
SEC. 152. The price at which th«: public lands are offered for sale shall

be one dollar and twenty-five cents an acre; and at every public sale, the
highest bidder, who makes payment as provided in the preceding section,
shall be the purchaser; but no land shall be sold, either at public or private sale, for a less price than one dollar and twenty-five cents an acre;
and all the public lands which are hereafter offered at public sale, according to law, and remain unsold at the close of such public sales, shall be
subject to be sold at private sale, by entry at the land office, at one dollar and twenty-five cents an acre, to be paid at the time of making such
entry: Provided, That the price to be paid for alternate reserved lands,
along the line of railroads within the limits granted by any act of Congress, shall be two dollars and fifty cents per acre.
3 Stat. 566; 19 id. 377; R. S. 2357. Chotard v . •Pope, 12 Wheat. 58g; Lytle t-.
Arkansas, 9 How, 328; Irvine v . Marshall, 20 id. 633; Eldred v . Sexton, 19 Wall. 18g;
Eldred v. Sexton, 30 Wis. 193; Hardwick v . Reardon, 6 Ark. 77. 2 Op. Att . Gen.
186, 200; 3 id . 240, 274,448; 4 id. 167; S id. 476; 7 id . 647. Decisions Sec. Int.,
March 16, 1870; Nov.2.1871; Nov. 20, 1871; Jan . 4. 1872; Sept. 5, 1878. Decisions Com. G. L. 0 ., Aug. 31, 1830; June 21, 1865; Oct. 17, 1867; April 9, 1868;
Sept. 1:i, 1872; Jan . 29, 1873; March 24, 1873; Nov. 27, 1874; Oct. 20, 1876. Cir.
G. L. 0 ., Sept. 10, 1849; June 17, 1875.
SEC. 153. Credit shall not be allowed for the purchase money on the

sale of any of the public lands, but every pu_rchaserof land sold at public
sale shall, on the day of purchase, make complete payment therefor; and
the purchaser at private sale shall produce to the register of the landoffice a receipt from the Treasurer of the United States, or from the
receiver of public moneys of the district, for the amount of the purchase
money on any tract, before he enters the same-at the land office; and if
any person, being the highest bidder at public sale for a tract of land,
fails to make payment therefor on the day on which the same was purchased, the tract shall be again offered at public sale on the next day of
sale, and such person shall not be capable of becoming the purchaser of
that or any other tract offered at such public sales.
3 Stat. 566; ·R. S. 2356. Mathews v. Zane, 7 Wheat. 164; Chotard v . Pope, 12 id.
589; U.S. v. Royd, 5 How. 49; Lytle v. Arkansas, 9 id. 328; Bell v. Hearne, 19 id.
252; Irvine v. Ma11hall, 20 id. 558. 2 Op. Att . Gen. 186; 3 id. 150,448; 5 id. 476.
Lott v. Prudhomme, 3 Rob. (La.) 293; Beaumont v. Covington, 6 id. 18g; Leblance v.
Ludrique, 14 La. Ann. 772; Newport v. Cooper, 10 La. l 55; Kirby v. Fogleman, 16
id. 277; Wynn v . Garland, 16 Ark. 440; Witherspoon v. Duncan, 21 it/ . 240; Hunter
"· Hemphill, 6 Mo. 1o6; Groom v . Hill, 9 id. 320; Russell v. Defrance, 39 id. 5o6;
Massey v . Smith, 64 id. 347; Stephenson v. Smith, 7. Nev. 610; Morenhaut v. Wilson,
52 Cal. 226. Decisions Sec. Int., March 8, 1872; Sept. 5, 1878. Decisions Com. G.
L. 0., Aug. 31, 1830; Sept. 1, 1879. Cir. G. L. 0 ., Sept. 10, 1849; June 17, 1875;
Oct. I, 1878.
SEC. 154. The price of lands now subject to entry which were raised

to two dollars and fifty cents per acre, and put in market prior to January, eighteen hundred and sixty-one, by reason of the grant of alternate
sections for railroad purposes, is hereby reduced to one dollar and twentyfive cents per acre.
Act of June 15; 188o. Cir. G. L. 0 ., July 17, 1880.
SEC, 155. Whenever the President is authorized to cause the public
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lands, in any land district, to be offered for sale, he may offer for sale, at
first, only a part of the lands contained in such district, and at any subsequent time or times he may offer for sale in the same manner any other
part, or the remainder of the lands contained in the same.
2

Stat. 479; 19 id. 221,377; R. S. 2358.

· SEC. 156. The public sales of lands shall, respectively, be kept open
for two weeks, and no longer, unless otherwise specially provided by law.
3 Stat. 567 ; R. S. 236o.

•

SEC. 157. Where two or more persons have become purcha,;ers of a
section or fractional section, the register of the land-office of the district
in which the lands lie shall, on application of the parties, and a surrender
of the original certificate, issue separate certificates, of the same date
with the original, to each of th"e purchasers, or their assignees, in conformity with the division agreed on by them; but in no case shall the
fractions so purchased be divided by other than north and south, or east
and west lines; nor shall any certificate issue for less than eighty acres.
4 Stat. 287; R. S. 2361. Gaines v. Hale, 16 Ark. 9; Downs v . Scott, 3 Rob. (La.)

84.

SEC. 158. All the public lands, when offered at private sale, may be
purchased, at the option of the purchaser, in entire sections, half-sections,
quarter-sections, half quarter -sections, or quarter quarter-sections.
4 Stat. 503; R. S. 2354.

'

SEC. 159. Every person making application at any of the land-offices of
the United States for the purcha.,;eat private sale of a tract of land shall
produce to the register a memorandum in writing, describing the tract,
which he shall enter by the proper number of the section, half-section,
quarter-section, half quarter-section, or quarter quarter-section, as the case
may be, and of the township and range, subscribing his name thereto,
which memorandum the register shall file and preserve in his office.
2 Stat. 556; R. S. 2355. 3 Op. Att. Gen. 240. Decisions Sec. Int.,March 8, 1852;
July 29, 1879; Aug. 9, 1879. Decision Com. G. L. 0 ., Dec. 20, 1858.

SEC. 160. Where two or more persons apply for the purchase, at private
sale, of the same tract, at the same time, the register shall determine the
preference, by forthwith offering the tract to the highest bidder.
3 Stat. 567; R. S. 2365. 3 Op. Att. Gen. 240, 248.

SEC. 161. Whenever any reservation of public lands is brought into
market, the Commissioner of the General Land-Office shall fix a minimum
price, not less than one dollar and twenty-five cents per acre, below
which such lands shall not be disposed of.
13 Stat. 374; R. S. 2364. Wolsey et al. v. Chapman, S. C., Oct. T., 1879, in manuscript. 3 Op. Att. Gen. 274; 10 id. 359.

SEC. 162. Wherever lands in California subject to pr.ivate entry have
been or are hereafter withdrawn from market for any cause, such lands
shall not thereafter be held subject to private entry until they have first
been open for at least ninety days to homestead and pre-emption settlers,
and again offered at public sale.

•

16 Stat. 304; 18 id. 97; R. S. 2367.

SEc. 163. The gold coins of Great Britain and other foreign coins
shall be received in all payments on account of public lands, at the value
estimated annually by the Director of the Mint, and proclaim;d by the
Secretary of the Treasur1, in accordance with the provisions of section
thirty-five hundred and sixty-four of the Revised Statutes, Title, " The
Coinage."
3 Stat. 779; II id. 163; R. S. a366. •
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SEC. 164. In every case of a purchaser of public lands, at private sale,
having entered at the land-office a tract different from that he intended to
purchase, and being desirous of having the error in his entry corrected,
he shall make his application for that purpose to the register of the landoffice; and if it appears from testimony satisfactory to the register and
receiver, that an error in the entry has been made, and that the same was
occasioned by original incorrect marks made by the surveyor, or by the
obliteration or change of the Original marks and numbers at corners of
the tract of land, or that it has in any other wise arisen from mistake or
error of the surveyor, or officers of the land-office, the register and receiver shall report the case, with the testimony, and their opinion thereon,
to the Secretary of the Interior, who is authorized to direct that the purchaser is at liberty to withdraw the entry so erroneously made, and that
· the moneys which have been paid shall be applied in the purchase of other
lands in the same district, or credited in the payment for other lands
which have been purchased at the same office.
3 Stat. 526; R. S. 2369. Decisions Sec. Int., Jan. 28, 1850; Dec. 31, 1855; June 3,
1879. Decisions Com. G. L. 0., April 22, 1856; May 8, 1856: Cir. G. L. 0., Aug.
31, 1830; July 23, 1!49; April 20, 1853; Jan . 10, 1854; April 30, 1867.

SEC. 165. The provisions of the preceding section are declared to extend to all cases where patents have issued or may hereafter issue; upon
condition, however, that the party concerned surrenders his patent to the
Commissioner of the General Land-Office, with a relinquishment of title
thereon, executed in a form to be prescribed by the Secretary of the Interior.
·
4 Stat. 301 ; R . S. 2370.

SEC. 166. The provisions of the two preceding sections are made applicable in all respects to errors in the location of land warrants.
10 Stat. 257; R. S. 2371. Colder v. Keegan, 30 Wis. 126; Ainsley v. Paterson, JO
id. 653; Faush v. Coon, 40 Cal. 33. Cir. G. L. 0., April 20, 1853.

SEC. 167. In all cases of an entry hereafter made, of a tract of land not
intended to be entered, by a mistake of the true numbers of the tract intended to be entered, where the tract, thus erroneously entered, does not,
in quantity, exceed one half-section, and where the certificate of the
original purchaser has not been assigned, or his right in any way transferred, the purchaser, or, in case of his death, the legal representatives,
not being assignees or transferees, may, in any case coming within the
provisions of this section, file his own affidavit, with such additional evidence as can be procured, showing the mistake of the numbers of the
tract intended to be entered, and that every reasonable precaution and
exertion had been used to avoid the error, with t~e register and receiver
of the land dist£ict within which such tract of land is situated, who shall
transmit the evidence submitted to them in each case, together with their
written opinion, both as to the existence of the mistake and the credibility of each person testifying thereto, to the Commissioner of the General Land-Office, who, if he be entirely satisfied that the mistake hasbeen
made, and that every reasonable precaution and exertion had been made
to avoid it, is authorized to change the entry, and transfer the payment
from the tract erroneously entered, to that intended to be entered, if unsold; but, if sold, to any other tract liable to entry; but the oath of the
person interested shall in no case be deemed sufficient, in the absence of
other corroborating testimony, to authorize any such change of entry;
nor shall anything herein contained affect the right of third persons.
4 Stat. 31 ; R. S. 2372, Bellow~ v. Todd; 34 Iowa, 18.
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SEC. 168. Every person who, before or at the time of the public sale
of any of the lands of the United States, bargains, contracts, or agrees,
or attempts to bargain, contract, or agree with any other person, that the
last-named person shall not bid upon or purchase the land so offered for
sale, or any parcel thereof, or who by intimidation, combination, or unfair management, hinders or prevents, or attempts to hinder or prevent,
any person from bidding upon or purchasing any tract of land so offered
for sale, shall be fined not more than one thousand dollars, or imprisoned
not more than two years, or both.
4 Stat. 392; R. S. 2373. Oliver v. Piatt, 3 How. 333; Fackler v. Ford el al., 24 id.
322; Easley v. Kellom et al., 14 Wall. 279. Stannard v. McCarthy, Morris (Iowa) 124.

SEC. 169. If any person befo~, or at the time of the public sale of any
of the lands of the United States, enters into any contract, bargain,
agreement, or secret understanding with any other person, proposing to
purchase such land, to pay or give to such purchasers for such land a sum
of money or other article of property over and above the price at which
the land is bid off by such purchasers, every such contract, bargain,
agreement, or secret understanding, and every bond, obligation, or writing of any kind whatsoever, founded upon or growing out of the same,
shall be utterly null and void.
4 Stat. 3~; R. S. 2374. O\iver v. Piatt, 3 How. 333; Fackler v. Ford et al., 24 id.
322; Easley v . Kellom et al., 14 Wall. 279. Wright v. Shumway, 1 Bissell, C. C. 23.

SEC. x 70. Every person being a party to such contract, bargain, agreement, or secret understanding, who pays to such purchaser any sum of
money or other article of value, over and above the purchase money of
such land, may sue for and recover such excess from such purchaser in
any court having jurisdiction of the sa·me.
4 Stat. 392; R. S. 2375. Root v . Shields, 1 Woolw., C. C. 340. Ellis v. Mosier, 2
Green (Iowa) 246.

SEC. 171. If the party aggrieved have no legal evidence of such contract, bargain, agreement, or secret understanding, or of the payment of
the excess, he may, by bill in equity, compel such purchaser to make discovery thereof; and if in such case the complainant shall ask for relief,
the court in which the bill is pending may proceed to final decree between
the parties to the same; but every such suit either in law or equity shall
be commenced within six years next after the sale of such land by the
United States.
4 Stat. 392; R. S. 2376. Guh v. Cutter, Burnett (Wis.) 92; t Pinney (Wis.) 253.
Root v. Shields, 1 Woolw., C. C. 340.

SEC. 172. In no case shall more than three sections of public lands be
entered at private entry in any one township by scrip issued to any State
under the act approved July two, eighteen hundred and sixty-two, for the
establishment of an agricultural college therein.
15 Stat. 227; R. S. 2377. Cir. G. L. O.,July 20, 1875.

SEC. 173. Whenever it shall be. shown to the satisfaction of the Commissioner of the General Land Office, by testimony taken before the register and receiver in any land district, that any of the lands within their
district are saline in character, and not subject to sale under the general
land laws, such lands shall be offered for sale at public auction at the local
land office of the district in which they are situated, under regulations
to be prescribed by the Commissioner, and sold to the highest bidder for
cash, at a price not less than one dollar and twenty-five cents per acre;
and in case said lands are not sold when so offered, they shall be subject

J
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to private sale at such land office, for cash, at a price not less than one
dollar and twenty-five cents per acre, in the same manner as other public
lands of the United States are sold : Pnrvided, That this section shall
not apply to any State or Territory to which a grant of salines has not
been made by Congress, nor to any State or Territory to which such a
grant has been made but which remains unsatisfied; and the patents
issued for said lands shail be in the form of, and shall only operate as, a
release and quit-claim of such title as the United States has in such lands .
19 Stat. 221.
66o.

Delauriere v . Emison, 15 How. 525; Morton v . Nebraska, 21 Wall.

CHAPTER
VII.-PRE~EMPTIONS
.
Sec.

174.
175.
176.
177.
178.
I 79.

Lands subject to pre-emption .
Lands not subject to pre-emption.
Persons entitled to pre-emption.
Persons not entitled to pre-emption.
I.imitation of pre-emption right.
Oath of pre-emptionist, where filed;
penalty .
18o. Notice of intention to make final
proof.
181. Publication of notice of entry.
182. Proof of settlement; assignment of
pre-emption rights.
183. Claim filed by settler on land not proclaimed for sale.
I 84. Statement to be filed by settler with
intent to purchase, on lands subject
to private entry.
185. Declaratory statement of settlers on
unsurveyed lands, when filed.
186. Pre-emption claimants; time of making proof and payment.
187. Lands relinquished by pre-emptors,
subject to entry at once.
188. Party contesting pre-emption entry to
be allowed thirty days after notice of
cancellation to make entry .
189. Publication of notice of contest in
pre-emption cases.
190. Extension of time in certain cases to
persons in military and naval service.
191. Death before consummating claim;
who to complete, etc.
192. Entries of insane persons confirmed in
certain cases.
193. Non-compliance with laws caused by
vacancy in office of register or receiver not to affect, etc.
194. No pre-emption of lands sold but not
confirmed by General Land-Office.

Sec.

195. Purchase by private entry after expiration of pre-emption right .
196. When more than one settler, rights of
appeal to Commissioner and Secretary of Interior .
197. Settlements of two or more persons on
same subdivision before survey.
198. Settlements before survey on section£
16 and 36, deficiences therefor .
199. Selections to supply deficiences of
school lands.
200 . Military bounty-land warrants receivable for pre-emption payments.
201. Agricultural -college scrip receivable in
payment of pre-emptions.
202. Pre-emption limit along railroad lines.
203. Pre-emption rights on lands reserved
for grants found invalid.
204. Pre-emption rights on lands reserved
for railroads.
205. Right of additional location by preemptors within limits of forfeited
railroad grants.
2o6. Confirmation of pre-emption entries
within railroad limits made prior to
receipt of notice of withdrawal at
local office.
207. Lands within railroad grants re-entered after abandonment.
208. Entries made after expiration of land
grants .
209. Where claimant of entry becomes register or receiver.
210. Right of transfer of settlers under
homestead and pre-emption laws for
tertain public purposes.
211. Public sales of land not to be delayed
by pre-emption claims.

SEC. 174- All lands belonging to the United States, to which the
Indian title has been or may be hereafter extinguished, shall be subject to
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the right of pre-emption, under the conditions, restrictions, and stipulations provided by law.
12 Stat. 413; 18 id. 18, 334; 19 id . 35 ; R. S. 2257. Minnesota v . Bachelder, I
Wall . 109; Hughes v . U. S., 4 id. 232; Hutchings v . Low, 15 id . 77; Shepley v. Cowan, I Otto 330; Atherton v. Fowler,6id . 513; Hosmer v. Wallace, 7 id. 575; Trenouth v. San Francisco, 10 id_. 251. Russell v . Beehe, I Hemp ., C. C. 704; Gimmy v.
Culverson, 5 Saw., C. C. 6o5; Hummell v. Railway Co., 3 Dillon, C. C. 313. 3 Op.
Att. Gen. 106, 697 ; 5 id . 7 ; 11 id. 490. Terry v. Megerle, 24 Cal. 009; Hastings i• .
McGrogin, 27 id . 85; Robinson v . Forrest, 29 id . 317; People v. Shearer, 30 id. 685;
Mahoney v. Van Winkle; 33 id. 448; Smith v . Athern, 34 id . 270; Hutton v. Frisbie,
37 id. 475; Sherman v. Buick, 45 id. 656; Foscalina v. Doyle, 47 id. 438; Reed v.
Caruthers, 47 id, 181; Umbarger v. Chaboya, 49 id. 525; Mastick v. Cave, 52 id. 67;
West. v. Smith, 52 id . 322; Perry v. O'Hanlan, 11 Mo. 373; McDaniel v. Orston, 12 id .
12; Bray v. Roysdale, 53 id. 170; Rector v. Gaines, 19 Ark . 70; Thompson 11• .Schlater,
13 La. I 15; Woodward v. McReynolds, 2 Pinney (Wis .) 268; Challefont v . Erignon, 4
Wis . 554; Arnold v . Grimes, 2 Iowa 1; Smith v. Mosier, 5 Blackf. (Ind.) 51; Sumner
v. Coleman, 23 Ind. 91; Delaney v . Burnett, 9 Ills. 454; Brown v. Throckmorton, 11
id . 529; Baty v. Sale, 43 id . 351 ; Stalmacker v. Morrison, 6 Neb . 363; Stark v . Baldwin, 7 id. 114. Decisions Sec. Int., April 10, 1872; Aug. 5, 1874; Oct. 11, 1878; May
8, 188o.

SEC. 175. The following classes of lands, unless specially provided for
by law, shall not be subject to the rights of pre-emption, to wit :
First. Lands included in any reservation by any treaty, law, or
proclamation of the President, for any purpose.•
Second. Lands included within the limits of any incorporated town, or
selected a,; the site of a city or town.b
Third . Lands actually settled and occupied for purposes of trade and
business, and not for agriculture .•
.
Fourth. Lands on which are situated any known salines or mines.4
5 Stat. 455; 19 id. 221; R. S. 2258.

• Barnard v. Ashley, 18 How. 43; Hale v. Gaines, 22 id. 144; Wilcox v . Jackson, 13
Pet. 498; U. S. v. Fitzgerald, 15 id . 407; Minnesota v. Bachelder, I Wall. 109; Shepley v. Cowan, I Otto 330; Van Reynegan v. Bolton, 5 id . 33; Hosmer v . Wallace, 7
id . 575; Trenouth v. San Francisco, 10 id. 251; Wolsey v . Chapman, S. C., Oct. T.
1879. Turner v. Missionary Union, 5 McLean, C. C. 344; U. S. v. Railway Bridge
Co., 6 id . 517; Dupas v . Wassel, 1 Dillon, C. C. 213; Russell v. Beebe, 1 Hemp, C. C.
jQ4.
Josephs v. U. S., I N. and H. 197; Johnson v . U. S., 2 id. 391. 2 Op. Au. Gen.
42, 578; 10 id . 56. Bellows v. Todd, 34 Iowa, 18; Fenwick v . Gill, 38 Mo, 510;
Gaines v . Hale, 16 Ark. 9; same ca,se, 26 id. 1b8; Marks v. Dickson, 10 La. Ann. 597;
McConnell v . Wilcox, I Scam. (Ills .) 344 ; Smith 11. Goodell, 66 Ills. 450; Wood v.
Railway Co., 11 Kansas 323; Eli v. Frisbie, 17 Cal. 250; Mahoney v. Van Winkle,
21 id. 552; Page v. Hobbs, 27 id. 484; Carpenter v. Sargent, 41 id. 557. Decision Sec.
Int ., April IS, 188o.
.
b Kissell v. St. Louis Pub. Schools, 18 How . 19; Stark v. Starrs, 6 Wall . 402.
Root
"· Shields, 1 Woolw., C. C. 340. Smiley v. Sampson, 1 Neb. 56; Towsley v. Johnson,
I id. 95; Nevada v . )3.hodes,4 Nev. 312. Decisions Sec. Int., June 5, 1876; July 26,
1876; Nov. S, 1878 ; Oct. I , 1879.
•Op. Att. Gen ., July 3, 1871; July 24, 1871; Aug. S, 1871; Sept. 27, 1871. Decisions Sec. Int,, July 24, 1871; Nov. 5, 1878.
4 U. S. v. Gear, J How. 120; Morton v. Nebraska, 21 Wall, 66o. Decision-Sec. Int .,
Feb. 5, 1878.

SEC. 176. Every person, being the head of a family, or widow, or single person, over the age of twenty-one years, and a citizen of the United
States, or having filed a declaration of intention to become such, as
required by the naturalization laws, who has made, or hereafter makes, a
settlement in person on the public lands subject to pre-emption, and who
inhabits and improves the same, and who has erected or shall erect a
dwelling thereon, is authorized to enter with the register of the land office
for the district in which such land lies, by legal subdivisrons, any number
of acres not exceeding one. hundred and sixty, or a quarter -section of
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land, to include the residence of such claimant, upon paying to the United
States the minimum price of such land.
5 Stat. 455; 18 id. 194, 294,334; 19 id. 35, 404-,405 : R. S. 2259. Lytle v. Arkansas, 9 How . 314; Barnard v. Ashley, 18 id. 43; Garland v . Wynn, 20 id. 6; Gauam v .
Phillips' Lessee, 20 id . 372; Lindsey v. Hawes, 2 Black, 554; Hughes v. U.S ., 4 Wall
232; Frisbie v. Whitney, 9 id. 187; Hutchings v . Low, 15 id. 77; Ferguson v. Mc
Laughlin, 6 Otto, 174; Hosmer v. Wallace, 7 id. 575. Gimmy v. Culverson, 5 Saw., C.
C. 6o5; Root v. Shields, 1 Woolw., C. C. 340. 3 Op. Att. Gen. go, 126, 182,303; 563;
4 id. 147; 5 id. 55I ; 7 id. 647, 746; IO id. 56. Lytle v. Arkansas, I 2 Ark. 9; Kelly
v. Wallace, 14 Minn. 236; Davis v. O'Fenall, 4 Green (Iowa) 358; McDowell ~•.
Morgan, 28 Ills. 528; Towsley v. Johnson, I Neb. 95; Stark v . Baldwin, 7 id. J 14;
McFarland v. Culbertson, 2 Nev. 28o; Ely v. Ellington, 7 Mo. 302; Page v . Hobbs;27
Cal. 484; Kile v. Tubbs, 28 id. 402; Quin'! v. Kenyon, 38 id. 499; Iburg v. Suanet,
47 id. 265; Burrell v. How, 48 id. 223. Decisions Sec. Int ., April 23, 1863; July 12,
1871; June 6, 1872; Oct. 25, 1873; May 20, 1874; May 31, 1875; Jan. 24, 1876;
March 8, 1877; Feb. 13, 1878; April 3, 1878; Sept. 21, 11S79
. Decisions Com. G. L.
0., May 12, 1857; June 6, 1872; Sept. 14, 1874; Oct. 13, 1874; April 4, 1879.

SEC. I 77. The following classes of persons, unless otherwise specially
provided for by law, shall not acquire any right of pre-emption under the
provisions of the preceding section, to wit:
First. No person who is the proprietor of three hundred and twenty
acres of land in any State or Territory.•
Second. No person who quits or abandons his residence on his own
land to reside on the public lands in the same State or Territory ."
5 Stat. 455; R. S. 226o.
• Decision Sec. Int., April 24, 1873. Decision Com. G. L. 0 ., Oct.
"Decisions Com. G. L. 0., Jan. 12, 1857; Oct. I 1, 1879.

11,

1879.

SEC. 178. No person shall -be entit!ed to more than one pre-emptive
right by virtue of the provisions of section one hundred and seventy-six;
nor where a party has filed his declaration of intention to claim the benefits of such provisions, for one tract of land, shall he file, at any future
time, a second declaration for another tract .
5 Stat. 455,620; R. S. 2261. Johnson v. Towsley, 13 Wall. 72. Smiley v. Sampson, I Neb. 56; Stark v. Baldwin, 7 id . 114; Montgomery v. Whiting, 40 Cal. 294.
Decisions Sec. Int., June 6, 1876; Aug. 7, 1876; Dec. 18, 1876; June 2, 1877; May
ii, 1879. Decisions Com. G. L. 0 ., June 29, 1874; April 18, 1877; Sept. 18, 1877.

SEC. 179. Before any person claiming the benefit of this chapter is
allowed to enter lands, he shall make oath before the receiver or register
of the land district in which the land is situated that he has never had
the benefit of any right of pre-emption under section one hundred and
seventy-six; that he is not the owner of three hundred and twenty acres
of land in any State or Territory; that he has not settled upon and improved such land to sell the same on speculation, but in good faith to
appropriate it to his own exclusive use; and that he has not, directly or
indirectly, made any agreement or contract, in any way or manner, with
any person whatsoever, by which the title which he might acquire from
the Government of the United States should inure in whole or in part to
the benefit of any person except himself; and if any person taking such
oath swears falsely in the premises, he shall forfeit the money which he
may have paid for such land, and all right and title to the same; and any
grant or conveyance which he may have made, except in the hands of
bona-fide purchasers, for a valuable consideration, shall be null and void,
except as provided in section two hundred and ten. And it shall be the
duty of the officer administering such oath to file a certificate thereof in
the public land-office of such district, and to transmit a duplicate copy to
the General Land-Office, either of which shall be good and sufficient
evidence that such oath was administered according to law.
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The affidavit required by this section may be made before the clerk of
the county court or of any court of record, of the county and State or
district and Territory in which the lands are situated; and if the lands
are situated in any unorganized county, the affidavit may be made in a
similar manner in any adjacent county in said State or Territory, and the
affidavit so made and dulr subscribed shall have the same force and effect
as if made before the re~1ster or receiver of the proper land district ; and
the same shall be transmttted by such clerk of the court to the register and
receiver with the fee and charges allowed by law.
5 Stat. 456; act of June 9 1 188o; R. S. 2262. Thredgill v. Pintard, 12 How. 24;
Garland fl , Wynn, 20 id . 6; Harkness fl, Underhill, 1 Black 316; Myers v. Croft, 13
Wall. 291; Easley v. Kellom, 14 id. 279; Lamb v. Davenport, 18 id. 307; Hosmer v.
Wallace, 7 Otto 575. Dorman v. Ames, 12 Minn. 451; Smith v. Sackett, 15 Ills. 528;
Miller fl, Thomas, 14 id. 428; Ainsworth fl . Miller, 20 Kansas, 220; Wedekind v .
Craig, S. C. Cal., Aug. 7, 188o, in manuscript . Decisions Sec. Int ., Oct. 19, 1872;
March 11, 1874; Sept. US, 1874 ; Oct. 12, 1874; Feb . 22, 1875; Nov. 30, 1875; June
28, 1876; Feb . 29.1876; Feb . 261 1877; March 19, 188o; May 17, 188o. Decisions
Com . G. L. 0 ., July 13, 1877; Oct. 11, 1879.
SEC. 180. That before final proof shall be submitted by any person

claiming to enter agricultural lands under the laws providing for preemption entries, such person shall file with the register of the proper
land-office a notice of his or her intention to make such proof, stating
therein the description of lands to be entered, and the names of the witnesses by whom the necessary facts will be established.
20 Stat. 472.

SEC. 181. Upon the filing of the notice required by the preceding section the register shall publish a notice, that such application has been
made, once a week for the period of thirty days, in a newspaper to be by·
him designated as published nearest to such land, and he shall also post':
such notice in some conspicuous place in his office for the same period . .
Such notice shall contain the names of the witnesses as stated in the.,
application. At the expiration of said period of thirty days the claimant
shall be entitled to make proof in the manner provided by law. The ·
Secretary of the Interior shall make all necessary rules for giving effect to •
the foregoing provisions.
. 20

Stat . 472.

14 Op, Att. Gen. 6o1.

SEc. 182. Prior to any entries being made under and by virtue of. the·
provisions of section one hundred and seventy-six, proof of the settle-•
ment and improvement thereby required shall be made to the satisfaction
of the register and receiver of the land district in which such lands lie, .
agreeably to such rules as may be prescribed by the Secretary of the
Interior; and all assignments and transfers of the right hereby secured,
prior to the issuing of the patent, shall be null and void.
5 Stat. 456; R. S. 2263. Lytle v. Arkansas, 9 How. 314; Thredgill·

fl,

Pintard,

12

ia . 24; Cunningham v. Ashley, 14 id. 377; Garland fl. Wynn, 20 id. 6; Markscfl. Dickson, JO id. 501; Lytle v. Arkansas, 22 itl . 193; Harkness v. Underhill, I Black 316;
Litchfield fl. Register et al., 9 Wall. 575 ; Myers fl , Croft, 13 id. 291; Easley fl, ' Kellom,
14 id . 279; Hutchings fl , Lew, 15 id . 77; Lamb v. Davenport, 18 id . 307. Root fl,

Shields, I Woolw., C. C. 340; Kellom fl , Easley, 1 Dillon, C. C. 281. 1 Op. Att. Gen .
291; 2 id. 42; 3 id . 91 ; 10. id. 56. Lytle v. Arkansas , 12 Ark . 9 ; Keller v. Belleaudeau, 6 La . Ann . 643; Strong v. Rachal , 16 La. 232; Kellam v. Ripley, 3 Rob. (La.)
138; McElyea v. Hayter, 2 Port. (Ala .) 148; Lamont v . Stimson, 3 Wis. 54S; Challe,
fant v . Grignon, 4 id . 354; Camp fl , Smith, 2 Minn. I 55; Evans v. Fulsom, 5 id. 422;
Bruggerman fl. Peter, 7 id. 337; Randall v. Edert, 7 id. 450; McCue v. Smith, 9 id.
252; Ferguson fl. Kumbler, 11 id. 184; Kelly v. Wallace , 14 id . 236; Woodbury fl,
Donnan, 15 id . 338; Jones v . Tainter, 15 id . 512; Sharon v. Woolrick, 18,id . 354 ;
Marshall fl. Bush, Morris (Iowa), 275; Pierson fl , David, I Iowa 24; Snow fl, Flan-

7
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nery, 10 id. 318.; Deland v. Day, 45 id. 37; Carr v. AJJison, S Blackf. (Ind.) 63; Doe
v. Hayes, I Ind. 247; Sumner v. Coleman, 23 id. 91 ; McConnell v. Wilcox, I Scam.
(Ills.) 344; Gray v. McCance, 14 Ills. 343; McDowell 1•. Morgan, 28 iJ. 528; Baty:• .
Sa.le, 43 id. 351 ; Robbins v. Brown, 54 id. 48; Towsley v. Johnson, I Neb. 95; Franklin v. Kelly, 2 id. 79; McKean v. Crawford, 6 Kansas I 12; McKean v. Measslcy,6
id. 122; Ainsworth v. Miller, 20 id. 220; Lapham v. Hend, 21 id. 332; Rose r-.
Treadway, 4 Nev; 455; Treadway v. Wilder, 8 id. 91; Tartar 1,.Hall, 3 Cal. 263;
Larue v. Gaskins, 5 i,I. 164; Whiting v. Buckman, 13 id. 536; Page v. Fowler, 28 id.
6o5; Megerle v. Ashe, 33 id. 74; Quinn v. Kenyon, 38 id. 499; Damrell t•. Meyer, 40
id. 166; Moore v. Besse, 43 id. 511; Thurston v. Alva, 45 id. 16; Hudson t Johnson,
45 id. 21 ; Iburg v . Suanet, 47 id . 265; Huston v. Walker, 47 id. 484; Burrell v. Ho..-,
48 id. 223; Snow v. Kimmer, 52 id. 624; Douglas v . Gould, 52 id. 656; Dilla v. Bohall, S. C. Cal., Nov. T., 1879; Chapman t•.Quinn, S. C. Cal., March 13, 188o; Paulding v. Grinslay, 10 Mo. 135. Decisions Sec. Int., April 25, 1872; Feb. 18, 18i4;
March 9, 1875; Jan . 31, 1876; April 27, 1876; May 17, 1876; May 18, 1876; May 25.
1876; Dec. 9, 1g76; Feb. 7, 1877; March 21, 1877; March 21, 1878; Nov. r3, 18;8.
1•

SEC. 183. Every claimant under the pre-emption law for land not yet
proclaimed for sale is required to make known his claim in writing to the
register of the proper land office within three months from the time of the
settlement, giving the designation of the tract and the time of settlement; otherwise his claim shall be forfeited, and the tract awarded to the
next settler, in the order of time, on the same tract of land, who has
given such notice and otherwise complied with the conditions of the law.
5 Stat. 620; R. S. 2265. Johnson v. Towsley, 13 Wall. 72; Moore t'. Robbins, 6
Otto 530. 9 Op. Att. Gen. 515. Decisions Sec. Int., Sept. 6, 1873; Feb. 6, 1874;
June 2, 1876; Jan. 24, 1877; May 2, 1877; March 21, 1878; April 19, 1878. Decision
Com. G. L. 0., May 20, 188o.

· SEC. 184. When any person tiettles or improves a tract of land subject
at the time of settlement fo private entry, and intends to purchase the
same under the preceding provisions of .this chapter, he shall, within
thirty days after the date of such settlement, file with the register of the
proper district a written statement, describing the land settled upon and
declaring his intention to claim the same under the pre-emption Jaws;
and he shall, moreover, within twelve months after the date of such settlement, make the proof, affidavit, and payment hereinbefore required.
If he fails to file such written statement, or to make such affidavit, proof,
and payment within the several periods named above, the tract of land so
settled and improved shall be subject to the entry of any other purchaser.

5 Stat. 457; R. S. 2264. Clements v. Warner, 24 How. 394; Johnson v. Towsley,
13 Wall. 72; Moore v . Robbins, 6 Otto 530. 4 Op. Att. Gen. 493; 9. id. 515. Lytle
v. Arkansas, 17 Ark . 6o8; Godeau 11. Phillips, 3 La. 59; Orillion v. Delande, 9 id. 53;
Kitteridge v. Brenand, 4 Rob. (La.) 79; Landeling v. Vester, 20 La. Ann. 433; Baty
v. Sale, 43 Ills. 35 I; Smiley v. Sampson, I Neb. 56; Stalmacker v. Morrison, 6 id. 363;
Perry v. O'Hanlon. I I Mo. 373; Kenyon v. Quinn, 41 Cal. 325; Low v. Hutchings, 41
id.' 643; McDonald v. Edmonds, 44 id. 328; Townsend v. Little, 45 id. 673; Hess t· .
Balinger, 48 id . 349; Rosecrans v. Douglass, 52 id . 213. Decisions Sec. Int., July 17,
1871; Dec. 28, 1871; April 10, 1873. Decisions Com. G. L. 0 ;, Jan . 12, 1857; Jan.
21, 188o.
SEC. 185. In regard to settlements which are authorized upon unsurveyed lands, the pre-emption claimant shall be, in all cases required to file
his declaratory statement within three months from the date of the receipt
at the district land office of the approved plat of the township embracing
suoh pre-emption settlement.
12 Stat. 410; R. S. 2266. Lansdale v. Daniels, IO Otto 113.
9 Op. Alt. Gen. 515.
Wynn v. Morris, 16 Ark. 414; Robinson v. Forrest, 29 Cal. 317; Megerle v. Ashe, 33
id . 74; Damrell v. Meyer, 40 id. 166; Hollinshed v. Simms, 51 id. 158; Pope t.
Athearn, 42 id. 6o6; Collins v. Bartlett, 44 id. 371. Decisions Sec. Int., May 21, 1875;
Jan. 15, 1878; July 2, 1879. Decisions Com. G. L. 0 ., Jan. IZ, 1857; May 15, 1874;
June 16, 1874; Jan. 20, 188o.
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SEC. 186. All claimants of pre-emption rights, ·under the two preceding sections, shall, when no shorter time is prescribed by law, make the
proper proof and payment for the lands claimed within thirty months
after the date prescribed therein, respectively, for filing their declaratory
notices , has expired .
16 Stat. 279,604; 18 id . 52, 81; 19 id. 55; R. S. 2267. Doe v. Stephenson, 9 Ind .
144. Decisions Sec. Int., Nov. 21, 1878; Feb. ~. 1879; May 21, 1879; June 5, 188o.
Decisions Com. G. L. 0 ., March 8, 1878; S~pt. 25, 1879.

SEC. 187. When a pre-emption claimant shall file a written relinquishment of his claim in the local land office, the land covered by such claim
shall be held open to settlement and entry without further action on the
part of the Commissioner of the General Land Office.
Act of May 14, 188o. Cir. G. L. 0 ., May 25, 1880.

SEC. 188. In all cases where any person has cont1!5ted, paid the land
office fees, and procured the cancellation of any pre~emption entry, he
shall be notified by the register of the land office of the district in which
such land is situated of such cancellation, and shall be allowed thirty days
from date of such notice to enter such lands ; and the register shall be
entitled to a fee of one dollar for giving such notice, to be paid by the
contestant, and not to be reported.
Act of May 14, 188o. Cir. G. L . 0., May 25, 188o.

SEC. 189. The notices of contest provided by law under the preempt ion laws shall be printed in some newspaper printed in the county
where the land in contest lies; and if no newspaper be printed in such
county, then in the newspaper printed il.l the county nearest to such land.
20 Stat. 91.

14 Op. Att. Gen. 6o1.

.

.

SEC. 190. Where a pre-emptor has taken the initiatory steps required
by law in regard to actual settlement, and is called away from such settlement by being engaged in the military or naval service of the United
States, and by reason of such absence is unable to appear at the district
land-office to make before the register or receiver the affidavit, proof,
· and payment, respectively, required by the preceding provisions of this
chapter, the time for filing such affidavit and making final proof and
entry or location shall be extended six months after the expiration of• his
term of service, upon satisfactory proof by affidavit, or the testimony of
witnesses,.that such pre-emptor is so in the service, being filed with the
register of the land -office for the district in which his settlement is made.
13 Stat. 35 ; R. S. 2268. Decision Sec. Int ., Jan. 25, 1879. Decisions Com. G. L .
0., May 18, 1866; March 8, 1875. Cir. G. L. 0 ., April, 1864.

SEC. 191. Where a party entitled to claim the benefits of the .preemption law dies before consummating his claim, by filing in due time all
the papers essential· to the establishment of the same, it shall be competent for the executor or administrator of the estate of such party, or one
of the heirs, to file the necessary papers to complete the same; but the
entry in such cases shall be made in favor of the heirs of the deceased
pre-emptor, and a patent thereon shall cause the title to inure to such
heirs, as if their names had been specially mentioned .
5 Stat. 620; R. S. 226g. Galloway v. Finley el al., I 2 Pet. 264; Davenport v. Lamb,
13 Wall . 418 . I Op. Att . Gen. 361. McDaniel v. Grace, 15 Ark. 465; Faver v. Levi,
Morris (Iowa) 372 ; Cullen v. Riley, 7 Iowa, 517 ; Longworthy v. Heeb, 46 id. 64;
Grove v . Fulsome, 16 Mo. 543. Decisions Sec. Int., March 3, 1875; April 18, 1876.
Decision Com. G. L. 0 ., Aug. 17, 1878. I Lester's L. L. 429,464, 465.
.

SEC. 192. In all cases in which parties who regularly initiated claims
to public lands as settlers thereon according to the provisions of the pre-

100

PUBLIC LAND COMMISSION'S CODIFICATION .

emption laws, have become insane or shall hereafter become insane before the expiration of the time during which their residence, cultivation,
or improvement of the land claimed by them is required by law to be
continued in order to entitle them to make the proper proof and perfect
their claims, it shall be lawful for the required proof and payment to be
• made for their benefit by any person who may be legally authorized to
act for them during their disability, and thereupon their claims shall be
confirmed and patented, provided it shall be shown by proof satisfactory
to the Commissioner of the General Land-Office that the parties complie~ in good faith with the legal requirements up to the time of becommg msane.
·
Act of June 8, 188o.

SEC. 193. Whenever the vacancy of the office either of register or re- I
ceiver, or of both, renders it impossible for the claimant to comply with
any requis ition of the pre-emption Jaws within the appointed time, such
vacancy shall not operate to the detriment of the party claiming, in respect to any matter essential to the establishment of his claim ; but such
requisition must be complied with within the same period after the disa- I
bility is removed as would have been allowed had such disability not ex- '
isted.
5 Stat. 620; R. S. 2270.

SEC. 194. The provisions of this chapter shall be so construed as not
to confer on any one a right of pre-emption, by reason of a settlement
made on a tract theretofore disposed of, when such disposal has not been
confirmed by the General Land-Office, on account of any alleged defect
therein.
5. Stat. 534; R. S. 2271.

SEC. 195. Nothing in the provisions of this chapter shall be construed
to preclude any person, who may have filed a notice of intention to claim
any tract of land by pre-emption, from the right allowed by law to others
to purchase such tract by private entry after the expiration of the right of
pre-emption.
5 Stat. 621 ; R. S. 2272.

SEC. 196. When two or more persons settle on the same tract of land,
the right of pre-emption shall be in him who made the first settlement,
provided such person conforms to the other provision of the'law; and all
questions as to the right of pre-emption arisin~ between different settlers
shall be determined by the register and receiver of the district within
which the land is situated ; and appeals from the decision of district officers, in cases of contest for the right of pre-emption, shall be made to
the Commissioner of the General Land-Office, whose decision shall be
final, unless appeal therefrom be taken to the Secretary of the Interior.
5 Stat. 456; 11 id. 326; R. S. 2273. Brown's Lessee v . Clements, 3 How. 650:
Lytle v. Arkansas, 9 id. 314; Cunningham t•. Ashley, 14 id . 377; Garland v. Wynn, 20
i'd. 6; Lytle v. Arkansas, 22 id. 193 ; Litchfield v. Register and Receiver, 9 Wall. 5iS;
Johnson v. Towsley, 13 id . 72; Warren v . Van Brunt, 19 id. 646; Shepley v. Cowan, 1
Otto, 330. Minnesota v. Bachelder, 5 Minn. 223; Warren v . Van Brunt, 12 id . 70;
Bird v. Ward, I Mo. 398; Lewis v. Lewis, 9 id . 183; Heill t•. Miller, 36 id. 182;
Gaines v. Hale, 16 Ark. 9; Lytle v. Arkansas, 17 id. 608; Lamont v. Stimson, 3 Wis.
545 ; Faber v. Levi, Morris ( Iowa) 372; Jamison v. Doe, 4 Ills. I 13; 'Gray v . :!-leCance, 14 id . 343; McGee t•. Wright, 16 itl . S57; Aldrich v . Aldrich, 37 id. 32; Burnett v. Farrar , 7 1'd.558; Baty v. Sale, 43 id. 35 I ; Robbins v. Brown, 54 id . 48; Rog·
er.r v. Brent, 5 Gill 58o; Smiley v. Sampson, I Neb. 56; Nevada v. Rhodes, 4 Ne-r.
312; Calwell v. Smith, I Wash. T. 109; .Megerle v. Ashe, 33 Cal. 74; Quinn 11. K.-nyon, 38 id. 499; Burrell v. How, 40 id. 373; Hosmer v. Walla.:e, 47 id . 461; Savinb-s
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Bank v. Hyms, 50 id. 195; Hesters v. Brennan, 50 id. 21J; Vance v. Kohlburg, 50 id .
346; Rutledge v. Murphey, 51 id. 389. Decisions Sec. Int ., Nov. 14, 1874; June 29,
1875; Sept. 8, 1875; April 26, 1876; July 11, 1876; Oct. 25, 1876; April 19, 1878;
June 28, 1878; Oct. 11, 1878 ; Jan . 30, 188o; April 29, 188o.

SEc. 197. When settlements have been made upon agricultural public
lands of the United States, prior to the suryey thereof, and it has been or
shall be ascertained, after the public surveys have been extended over
such lands, that two or more settlers have improvements upon the same
legal subdivision, it shall be lawful for such settlers tQ make joint entry of
their lands at the local land-office, or for either of said settlers to enter
into contract with his co-settlers to convey to them their portion of said
land after a patent is issued to him, and after making said contract, to
file -a declaratory statement in his own namt, and prove up and pay for
said land, and proof of joint occupation by himself and others, and of
such contract with them made, shall be equivalent to proof of sole occupation and pre-emption by the applicant: Provided, That in no case
shall the amount patented under this section exceed one hundred and
sixty acres, nor shall this section apply to lands not subject to homestead
or pre-emption entry.
17 Stat. 009; R. S. 2274. Wam:n v. Van Brunt, 19 Wall. 646. Downes v. Scott, 3
Rob. (La .) 84; Snow v. Flannery, 10 Iowa 318. Decisions Sec. Int ., March 3, 1875;
Sept. 8, 1875; July 8, 1876; Sept. 16, 1879. Decision Com. G. L. 0 ., June 8, 1874.

SEC. 198. Where settlements, with a view to pre-emption, have been
made before the survey of the lands in the field, which are found to have
been made on section sixteen or thirty-six, those sections shall be subject
to the pre-emption claim of such settler ; and if they, or either of them,
have been or shall be reserved or pledged for the use of schools or colleges in the State or Territory in which the lands lie, other lands of like
quantity are appropriated in lieu of such as may be patented by preemptors; and other lands are also appropriated to compensate deficiencies for school purposes, where sections sixteen or thirty-six are fractional
in quantity, or where one or both are wanting by reason of the township
being fractional, or from any natural cause whatever.
11 Stat. 385; 18 id . 202; R. S. 2275. Barnard v. Ashley, 18 How. 43; Minnesota
v . Bachelder, I Wall. 109; Sherman v. Buick, 3 Otto 209; Water and Mining Co. v.
Bugbey , 6 id. 165. Athearn v . Pope, 25 Cal. 632; Smith v . Athem, 34 id . 5o6; Minnesota v. Bachelder, 7 Minn. 121; Layton v. Troxell , 11 Nev. 451. Decisions Sec.
Int ., March 14, 1862; March 26, 1873; March 10, 1876; May 3, 1879; April 12, 1879;
June 22, 188o. Decision Com. G. L. 0 ., Dec. 27, 1879.

SEC. 199. The lands appropriated by the preceding section shall be
selected, within the same land district, m accordance with the following
principles of adjustment, to wit: For each township, or fractional township, containing a greater quantity of land than three-quarters of an
entire township, one section ; for a fractional township, containing a
greater quantity of land than one-half, and not more than three-quarters
of a township, three-quarters of .a section; for a fractional township,
containing a greater quantity of land than one-quarter, and not more
than one-half, of a township, one half-section ; and for a fractional township, containing a greater quantity of land than one entire section and
not more than one-quarter of a township, one quarter-section of land.
4 Stat. 179; II id. 385; 18 id . 202; R. S. 2276.

SEC. 200. All warrants for military bounty-lands, which are issued
under any law of the United States, shall be received in payment of preemption rights at the rate of one dollar and twenty-five cents per acre,
for the quantity of land therein specified ; but where the land is rated at
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one dollar and twenty-five cents per acre, and does not exceed the area
specified in the warrant, it must be taken in full satisfaction thereof.
10 StaL 3; R. S. 2277.

SEC. 201. Agricultural-college scrip, issued to any State under the act
approved July second, eighteen hundred and sixty-two, or acts amendatory thereof, shall be received from actual settlers in payment of preemption claims in the same manner and to the same extent as authorized
in case of military bounty-land warrants, by the preceding section .
16 Stat. 186; R. S. 2278.

SEc. 202. No person shall have the right of pre-emption to more than
one hundred and sixty acres along the line of railroads within the limits
granted by any act of Congi;ess.
10 Stat. 244; 18 id. 519; R. S. 2279.

SEC. 203. Any settler on lands heretofo re reserved on account of claims
under French, Spanish, or other grants, which have been or may be hereafter declared by the Supreme Court of the United States to be invalid,
shall be entitled to all the rights of pre-emption granted by the preceding
provisions of this chapter, after the lands have been released from reservation, in the same manner as if no reservation had existed.
10 Stat. 244; R . S. 228o. Mahoney v. Van Winkle, 33 Cal. 448; Umbarger v. Chaboya, 49 id. 525; Rutledge v. Murphey, 51 id . 389.
SEC. 204. All settlers on public lands which have been or may be

withdrawn from market in consequence of proposed railroads, and who
had settled thereon ·prior to such withdrawal, shall be entitled to preemption at the ordinary minimum to the lands settled on and cultivated
by them ; but they shall file the proper notices of their claims and make
proof and payment as in other cases. .
10 Stat. 269; 16 id. 279 ; 18 id . 519; R. S. 2281. Baker v . Gee, I Wall. 333; Luisdale v. Daniels, 10 Otto, 113. Railway Co. v. Baldwin, 7 Neb. 247; Collins v . Bartlett, 44 €111
. 371; Campbell v. Buckman, 49 id. 362; Weaver v. Fairchild, 50 id. 36o.
Decisions Sec. Int ., Sept. 24, 1862; July 31, 1872; March 31, 1873; Feb . 18, 1874;
Sept. 10, 1874_;_Sept. 19, 1874; March 23, 1875; March 22, 1876 ; Oct. 15, 1878; July
2, 1879. Dec1s1ons Com. G. L. 0 ., Sept. 12, 1862; Aug. 23, 1871; Feb. 18, 1873;
March 12, 1873.

SEc. 205 . Where any actual settler who shall have paid for any lands
situate within the limits of any grant of lands by Congress to aid in the
construction of any railroad, the price of such lands being fixed by law
at double-minimum rates, and such railroad lands having been forfeited
to the United States and restored to the public domain for failure to
build such railroad, such person or persons shall have the right to locate,
on any unoccupied lands, an amount equal to their original entry, without further cost, except such fees as are now provided by law in preemption ca-;es; but when such location is made upon double-minimum
lands, one-half the amount only shall be taken.
18 Stat. 519.

SEC. 206 . All pre-emption entries, or entries in compliance with any
law of the United States, of the public lands, made in good faith, by
actual settlers, upon tracts of land of not more than one hundred and
sixty acres each, within the limits of any land grant, prior to the time
when notice of the withdrawal of the lands embraced in such grant was
received at the local land office of the district in which such lands are situated, or after their restoration to market by order of the General LandOffice, and where the pre-emption laws have been complied with, and
proper proofs thereof have 8een made by the parties holding such trac.:ts
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or parcels, they shall be confirmed, and patents for the same shall issue
to the parties entitled thereto .
19 Stat. JS· Decisions Sec. Int ., Aug. 9, 1876; Sept. 16, 1876; Oct. 24, 1876; Jan.
27, 1877; March.30, 1877; Oct.12, 1877; Jan . 30,1878; Feb. 7,1878 ; May22 , 1878;
June 3, 1878; June 11, 1878; Dec. 18, 1878; Dec. 20, 1878; Jan . 25, 1879; Jan. 31,
1879 ; July 19, 1879; July 24, 1879; Aug. 23, 1879; Sept. 17, 1879; Oct. 24, 1879;
No"·. 13. 1879. Decisions Com. G. L. 0., Feb. 14, 1876; Sept. 16, 1876 ; Jan . 3, 1878;
Aug. 2, 1878.

SEC. 207 . When at the time of the withdrawal, as stated in the preceding section, valid pre-emption claims existed upon any lands within
the limits of any such grants which afterward were abandoned, and, under
the decisions and rulings of the Land Department, were re-entered by
pre-emption claimants who have complied with tne laws governing preemption entries, and shall make the proper proofs required under such
laws, such entries shall be deemed valid, and patents shall issue therefor
to the person entitled thereto .
19 Stat. JS• Decisions Sec. Int ., Aug. 17, 1876; April 21, 1877; May 1, 1877; May
J , 1877; May 6, 1878; June 27, 1878; Aug. 14, 1878; Aug. 28, 1878; Nov. 7, 1878;
Jan. 21, 1879; March 14, 1879; April 4, 1879; June 28, 1879; July 23, 1879; Oct. 16,
1879; lJec . 13, 1879. Decision Com. G. L. 0., Feb. S, 1879. Cir. G. L. 0. , Nov. 7,
1871.

SEC. 208. All such pre-emption entries which may have been made by
permission of the Land Department, or in pursuance of the rules and
instructions thereof, within the limits of any land grant at a time subsequent to expiration of such grant, shall be deemed valid, and a compliance with the laws and the making 6f ·the proof required shall entitle the
holder of such claim to a patent therefor.
· 19 Stat . 35.

SEC. 209. Any bona-fide settler under the homestead or pre-emption
laws of the United . States who has filed the proper application to enter
not to exceed one quarter -section of the public lands in any district landoffice, and who has been subsequently appointed a register or receiver,
may perfect the title to the land under the pre-emption laws by furnishing
the proofs and making the payments required by law, to the satisfaction
of the Commissioner of the General Land-Office.
17 Stat. 10; R. S. 2287. U. S. v. Fitzgerald, 15 Pet. 407. 4 Op. Att. Gen. 223; 7
id. 647.

SEC. 210 . Any person who has already settled or hereafter may settle
on the public lands, either by pre-emption, or by virtue of the homestead
law or any amendments thereto, shall have the right to transfer, by warranty against his own acts, any portion of his pre-emption or homestead
for church, cemetery, or school purposes, or for the right of way of railroads across such pre-emption or homestead, and the transfer for ·such
public purposes shall in no way vitiate the right to complete and perfect
the title to their pre-emptions or homesteads.
17 Stat. 6o2 ; R S. 2288.

SEC. 2q . Nothing contained in this chapter shall delay the sale of
any of the public lands beyond the time appointed by the proclamation
of the President .
5 Stat. 457 ; R. S. 2282. Decision Sec. Int., Feb. 5, 1876.
Non: .-The following acts authorizing settlers upon the public land • under the preemption, homestead, and timber-culture laws whose crops were destroyed by grasahopper•, to absent themselves temporarily from their lands, etc., and extending the time for
ma~ing final proof, have he~n passed from time to time by Congress, viz. : 18 Stat. 81;
19 id . 54, S5, 59,405 ; ;zo id. 88, 16g; net of June 4, 188o.
.
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VIII.-HOMESTEADS.
CHAPTER
Sec.

212. Who may enter certain unappropriated lands .
213. Mode of procedure.
214. Pre-emption filing changed to homestead entry.
215. Homestead settlers allowed same time
as pre-emptors to file application for
lands.
216. Certificate and ~ent, when given and
issued.
217. When rights invre to the benefit of
infant children.
218. Homestead entries of insane persons
confirmed in certain cases.
219. Pel'llOnsin military and naval service,
when and before whom to make
affidavit.
220. When persons may make affidavit be·
fore clerk of court.
221. Record of applications.
222. Homestead lands not to be subject to
prior debts.
223. When lands entered for homesteads
revert to Government.
224. Publication of notice of contest in
homestead cases.
225. Notice of intention to make final
proof.
226. Publication of notice of entry.
227. Landi; covered by relinquished homestead claims subject to entry at once.
228. Patty contesting homestead entry allowed thirty days after notice of cancellation to make entry.
229. Limitation of amount entered for
homestead.
230. Existing pre-emption rights not impaired.
231. What minors ma.y have the privileges
of this chapter.
232. Payment before 4,xpiration of five
years; rights of applicant.
233. No distinction on account of race or
color, etc.
234. What lands disposed of only as homesteads.

Sec.

235. Soldiers' and sailors' homesteads,
236. Deduction of military and naval service from time, etc.
2 37- Persons who have entered less than
•
16o acres, rights of.
238. Widow and minor children of persons
entitled to homestead, etc.
2 39· Actual service in the Army and Navy
equivalent to residence, etc.
240. Who may enter by agent.
241. Homestead right extended to Indians
who sever their tribal relations.
242. Certain Indian homesteads confirmed.
243. Chiefs, etc. , of Stockbridge Monsees,
homestead rights of.
244. Exemption of homestead, Stockbridge
Monsees.
245- Stockbl'idge Monsees becoming citizens.
246. Unsold lands of Ottawa and Chippewa Indians, how opened for
homesteads.
247. Selections for minors under preceding
section.
248.. Bona-fide settlers on above lands prior
to, etc.
249. Certain lands to be patented to Indians making selection.
250. Cultivation of trees on homestead
tracts.
251. Entry of 16oacres of double-minimum
lands allowed after March J, 1879.
Additional entry of adjoining lands
allowed. New entry, when allo,nd.
252. Homestead claimants or their assignees may purchase lands at 11.25 per
acre in certain cases.
253. Confirmation of homestead entries
within railroad limits made prior to
receipt of notice of withdrawal at
local office.
254. Lands within railroad grants reentered by claimants after abandonment.
355. Fiomestead entri-:s made after expiration of land grants, confirmed.

Sxc. 212. Every person who is the head of a family, or who has arrived
at the age of twenty-one years, and is a citizen of the United States, or
who has filed his declaration of intention to become such, as required by
the naturalization laws, shall be entitled to enter one quarter-section or a
less quantity of unappropriated public lands, upon which such person may
have filed a pre-emption claim, or which may, at the time the application
is made, be subject to pre-emption at one dollar and twenty-five cents
per acre; or eighty acres or less of such unappropriated lands, at two
dollars and fifty cents per acre, to be located in a body, in conformity to
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the legal subdivisions of the public lands, and after the same have been
surveyed. And every person owning and residing on land may, under
the provisions of this section, enter other land lying contiguous to his
land, which shall not, with the land so already owned and occupied,
exceed in the aggregate one hundred and sixty acres.
12

Stat. 39~; 18 id . 15,"22, 194, 334, 420; 19 id. 35,405;

R . S. 2289.

Railway C:o.

v . Watts, 2 Dillon, C. C. 310. Bellows v. Todd, 34 Iowa, 18; Deland v. Day, 45 td .
37; Blair Town Co. v . Kitteringham, 43 id. 462; Walker v. Stone, 48 id . 92; Stalmacker v . Morrison; 6 Neb . 363; Stark v. Baldwin, 7 id. I 14; Railw.ay Co. v. Baloni, 7
id . 247 ; Keeran v. Allen, 33 Cal. 542 ; Emmerson v . Samsome, 41 id . 552. Decisions
Sec . Int ., Oct. 16, 1870; April 28, 1871 (1 Copp's L. 0. 36); June20,1871 (I id. 114);
July 8, 1871 (Copp's L. L. 231); Nov. I, 1871 (id . 240); June 19, 1872; May 19,
1874; June I, 1874 (I Copp's L. 0 . 35); Sept. 16,· 1874; Aug. 25, 1875 (2 Copp's L.
0 . 83); Sept. 23, 1875 (2 id. 100); Jan. 12, 1876 (2 id. 162); April 4, 1876 (3 id . 21) ;
April 12, 1876 (3 id . 52); April 29, 1876 (3 id . 114); Aug. 3, 1876 (3 id . 122) ; Jan . S, ·
1877 (3 id . 164); March 7, 1877; Sept . 14, 1878; Jan . 6, 1879 (S Copp's L. 0 . 179);
Sept . 16, 1879 (6 id . 1o8) ; Sept. 27, 1879 (6 id. 107) ; June 22, 188o (7 id . 66). Decisions Com. G. L. 0., Dec. 18, 1867 (Zab. L. L. 162); Feb. 28, 1868 (id. 164) ; May
15, 1868 (id. 165); June 23, 1870 (7 Copp's L. 0. 25); May 8, 1871 (Copp's L. L.
228); July 11, 1871; Feb. 5, 1873; 1'\arch 28, 1873 (2 Copp's L. 0 . 57); Feb. 10,
1874 (1 id. 3); March 11, 1874 (1 i d. 19); March 20, 1874 (I id . 34); March 26, 1874
( 1 id. 4); April 15, 1874 (1 id. 20); May 7, 1874 (1 id. 39); May 15, 1874 (1 id . 35);
May 21, 1874 (1 id. 35); Aug. 4, 1874; Sept. 26, 1874 (I Copp's L . 0. 99); Sept. 29,
1874 (6 id. 172); Oct. 5, 1874 (Copp's L. L. 28o); Oct. 28, 1874; Nov . 27, 1874 ( I
Copp's L. 0 . 163); Feb . 20, 1875 ( 1 id. 18o); March 27, 1875 (2 id. 34); May 22,
1875 (2 id. 82); Dec. I, 1875 (2 id. 132); April 13, 1876 (3 id . 19); June 8, 1876 (2
id . 181); Dec. 5, 1876 (3 id. 178); Jan . 6, 1877 (4 id . 168); Jan . 12, 1877 (4 id . 107);
March 23, 1877 (6 id. 137); July 11, 1877 (4 id . 83) ; Aug. 16, 1877 (4 id . 103); Aug.
18, 1877 (4 id. 107); Nov. 28, 1877 (4 id . 146); Jan . 8, 1878 (6 id. 125) ; Dec. 7,
187_8 (5 id . 147); June 23, 1879 (6 id. 51_); July 30, 1879 (6 id . 1o6); Oct. 10, 1879
(6 td. 125); Feb. 3, 188o (6 id. 190). Cir, G. L. 0., Oct. 30, 1862 (Zab. L. L. 147,
151); June 25, 186g (Copp'a L. L. 248); Aug. 15, 1872 (1 Copp's L. 0 . 28); Jan . 19,
1878 (6 i d. 125); Aug.-,
1878 (5 id, 118); Oct. 18, 1878 (5 id . 164); Nov. 1, 1878
(5 id. 147); Nov. 14, 1878 (5 id. 165); July 1, 1879 (6 id. 92) ; Sept. 1, 1879. Rules
24-27, G. L. O. Rep. 1877, p. 101.

SEC. 213. The person applying for the benefit of the preceding section
shall, upon application to the register of the land office in which he is
about to make such entry, make affidavit before the register or receiver
that he is the head of a family, or is twenty-one years or more of age, or
has performed service in the Army or Navy of the United States, and that
such application is made for his exclusive use and benefit, and that his
entry 16 made for the purpose of actual settlement and cultivation, and
not either directly or indirectly for the use or benefit of any other person; and upon filing such affidavit with the register or receiver, on payment of five dollars when the entry is of not more than eighty acres, and
on payment of ten dollars when the entry is for more than eighty acres,
he shall thereupon be permitted to enter the amount of land specified.
12 Stat . 392; 13 id . 35; 14 id. 67; 18 id. 192,420 ; R. S. 2290. Litchfield v. Register and Receiver; I Woolw., C. C. 299. Oak& v. Heaton, 44 Iowa, 116. Decisions
Sec. Int., March 3, 1874; Sept. 16, 1874; Oct. 20, 1874 (1 Copp's L. 0 . 149); Jan. 12,
1876 (2 id . 162); Jan . 5, 1877 (1 id. 64); Jan . 23, 188o. Decisions Com. G. L. 0 .,
May 8, 1871 (Copp's L. L . 228); May 7, 1874 (1 Copp's L. 0. 139); Sept. 29, I8H:
Oct. 28, 1874; Feb. 20, 1875 (1 Copp'a L. 0 . 18o); April 13, 1876 (3 id . 19) ; March
23, 1877 ~6id . 137); Dec. 2, 1878 (5 id. 147) ; June 23, 1879_(6 id. 51); ~ept. 12,
1879. Cir. G. L. 0., Oct. 30, 1862 (Zab. L. L. 147,151); Apnl 18, 1864 (td. 155);
Feb . 28, 1868 (id. 164); May 15, 1868 (id . 165); June 15, 1872 (Copp's L. L. 239);
May 18, 1877 (4 Copp'11L. 0. 51); Jan. 8, 1878 (4 id . 167); --,
1878 (5 id. 118) ;
May 24, 1879 (6 id. 6o). General Cir., Sept. 1, 1879, pp. 11, 20, Rule 26, G. L. 0 .
Rep . 1877, p. 101.

SEC. 214.

Any person who has made a settlement on the public lands
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under the pre-emption laws, and has subsequent to such settlement
changed his filing in pursuance of law to that for a homestead entry upon.
the same tract of land, shall be entitled, subject to all the provisions of
law relating to homesteads, to have the time required to perfect his title
under the homestead laws computed from the date of his original settlement heretofore made, or hereafter to be made, under the pre-emption

b~

.

19 Stat. 404; 20 id. 63. Decisions Sec. Int., June 20, 1871 (1 Copp's L. O. 1o8);
June 19, 1872; Aug. 3, 1876 (3 Copp's L. 0. 122); Sept. 16, 1879 (6 id. 1o8). Sept. 27,
1879 (6 id. 107); Decisions Com. G. L. 0 ., May 21, 1877_(4 Copp's L. 0. 51); Oct. 18,
1878 (S id. 164). Cir. G. L. 0., April 4, 1877 (4 Copp's L. 0. 23); March 21, 1878 (S
id. ~7). General Cir., Sept. 1, 1879, p. 15. Rules 24 and 27, G. L. 0 . Rep. 1877, p. 101.

SEC. 215. Any settler who has settled, or who shall hereafter settle, on
~ny of the public lands of the United States, whether surveyed or unsurveyed, with the intention of claiming the same under the homestead laws,
. shall be allowed the same time to file his homestead application and per'fect his original entry in the United States land office as is now allowed
to settlers under the pre-emption laws to put their claims on record, and
his right shall relate back to the date of settlement, the same as if he
settled under "the pre-emption laws.
21 Stat. 140, 141. Decisions Sec. Int., April 29, 1876 (3 Copp's L. 0 . 114); Aug. 3,
1876 (3 id. 122); Sept. 27, 1879 (6 id. 107). Decisions Com. G. L. 0., May 7, 1874
( 1 Copp's L. 0. 139); Oct. 1878 (5 id. 164). Cir. G. L. 0 ., May 25, 188o (7 Copp's
L. 0. 52).
.
·

SEC. 216. No certificate, however, shall be given, or patent issued
therefor, until the expiration of five years from the date of such entry;
and if at the expiration of such time, or at any time within two years
thereafter, the person making such entry; or if he be i:lead, his widow;
or, in case of her death, his heirs or devisee; or in case of a widow making such entry, her heirs or devisee, in case of her death, proves by two
credible witnesses that he, she, or they have resided upon or cultivated
the same for the term of five years immediately succeeding the time of
filing the affidavit, and makes affidavit that no part of such land has been
alienated, except as provided in section two hundred and ten, and that
he, she, or they will bear true allegiance to the Government of the
United States; then, in such case, he, she, or they, if at that time citizens of the United States, shall be entitled to a patent, as in other cases
provided by law. The proof of residence, occupation, or. cultivation,
the affidavit of non-alienation, and the oath of allegiance, required-to be
made by this section, may be made before the judge, or, in his absence,
before the clerk of any court of record of the county and State, or district and Territory, in which the lands are situated; qnd if said lands are
situated in any unorganized county, such proof may be made in a similar
manner in any adjacent county in said State or Territory; and the proof,
affidavit, and oath when so made and duly subscribed, _shall have the
same force and effect as if made before the register or receiver of the
proper land district; and the same shall be transmitted by such judge, or
the clerk of his court, to the register and the receiver, with the fee and
charges allowed by law to him ; and the register and receiver shall be entitled to the same fees ro·rexamining and approving said testimony as are
now allowed by bw for taking the same; and if any witness making such
proof, or the said applicant making such affidavit or oath, swears falsely
as to any material matter contained in said proof, affidavits, or oaths, the
said false swearing being willful and corrupt, he shall be deemed guilty of
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perjury, and shall be liable to the same pains and penalties as if he had
sworn falsely before the register.
14 Stat. 67; 18 id . 81; 19 id. 403; R. S. 2291. Mining Co. v. Daughbery, 1 Saw ..
C. C. 450. Oaks,, . Heaton, 44 Iowa I 16; Deland v. Day, 45 id . 37; Dawson v. Merrille, 2 Neb. 119; Cheney v. White, 5 id. 261; Jones v. Yorkman, 5 id . 265; Perry 11.
Ashley, 5 id. 291; Bellinger 11. White, 5 id. 399; Axtell v. Warden, 7 id. 182; McWilliams v. Bridges, 7 id. 419; Moore v. McIntosh, 6 Kansas, 39; Commissioners v. Shippman, 14 id. 532; Kirkaldie v. Larrabee, 31 Cal. 456; Jarvis v. Hoffman, 43 id. 304,
Decision~ Sec. Int., June 2, 1871 (Copp's L. L. 234); July 12, 1871 (id. 256); Oct. 21,
1871 (id. 233); Nov. 3, 1871 (id. 245); Jan . 31, 1872 (id. 238); Feb. 3, 1875; Aug .
5, 1875 ( 2 Copp's L. 0. 83); Aug. 25, 1875 (2 id. 83); Dec. 4, 1875 ( 2 id. 131); April
6, 1876; Jan . 15, 1877 (3 Copp's L. 0 . 164); March 7, 1877; April 9, 1877 (4 Copp's
L. 0. 19); May 14, 1878; Dec. 5,_1~78 (5 Copfs L. 0. 146); Nov. 25, 1879 (6 id.
153); Feb. 7, 188o (7 td . 6). Dec1s1ons Com. G. L. 0 ., June 24, 1867 (Zab. L. L.
16o); Aug. 6, 1868 (id. 167); March 28, 1870 (2 Copp's L. 0. 57); Feb. 10, 1874 (1
id . 3); March 26, 1874 ( 1 id. 4); May 15, 1874 (1 id. 35); Jurie 10, 1874 (Copp's L •.
L. 239); June 19, 1874 (id . 238); July 25, 1874 ( I Copp's L. O. 92); Aug. 4, 1874
(Copp's L . L. 247); Aug . 22, 1874 (1 Copp's L. 0. 84i; Dec. 15, 1874 (1 id . 149);
Dec. 19, 1874 (Copp's L. L. 271); June 22, 1875 (2 Copp's L. 0. 50); July 31, 1875
(2 id. 831; Aug. 6, 1875 (2 id. 99); April 13, 1876 (3 id. 19); Feb . 25, 1877 (4 id.
1o8); May 7, 1877; June 29, 1877; July 6, 1877 (4 Copp's L. 0. 168); July 25, 1877
(4 id. 1o8); Aug. 16, 1877 (4 id. 103); Aug. 18, 1877 (4 id. 107); Aug. 25, 1877 (4
id. 103); Oct. 22, 1877 (4 id. 131); Nov. 22, 1877 (4 id. 146); Dec. 4, 1877 (4 id.
146); Sept. 3, 1878 {Sid. 117); Oct. 2, 1878 (5 id. 117); Nov. 14, 1878; Dec. 5, 1878
(5 Copp's L. 0. 147); Jan. 20, 1879 (5 id. 179); Jan. 29, 1879 (5 id. 179); Feb, 4,
1879 (5 id . 179); July 6, 1879; Aug. 11, 1879 (6 Copp's L. 0. 93); Jan . 24, 188o (6
id. 190); Feb. 19, 1880 (6 id. 189); March 24, 1880 (7 id. 24); April 22, 188o (7 id.
25). Cir. G. L. 0., Oct. 30, 1862 (Zab. L. L. 147, 151); Feb. 28, 1868 (id. 164); May
15, 1868 (id. 165); Dec. 20, 1873 (Copp's L. L. 244); July 9, 1874 (id. 259); Aug.
17, 1874 (id. 26o); Sept. 9, 1874 (id. 244); Jan. 5, 1875 (id. 261); Oct. 24, 1876 (3
Copp's L. 0. n6); April 4, 1877 (4 id. 23); May 8, 1877 (4 id. 52); May 18, 1877 (4
id. 51); June 23, 1877 (4 id. 68); July 6, 1878 (5 it/ . 101); July 17, 1878 (5 id . 95);
--,
1878 {5 id. 118); April 15, 1879 (6 id. 45); May 24, 1879 (6 id. 6o). General
Cir., Sept. 1, 1879, p. 11, d seq. Rule 24, G. L. 0. Rep. 1877, p. Id! .
.

SEC. 217. In case of the death of both father and mother, leaving an
infant child or children under twenty-one years of age, the right and fee
shall inure to the benefit of such infant child or children ; and the executor, administrator, or guardian may, at any time within two years after
the death of the surviving parent, and in accordance with the laws of the
State in which such children, for the time being, have their domicile, sell
the land for the benefit of such infants, but for no other purpose; and
the purchaser shall acquire the absolute title by the purchase, and be entitled,o a patent from the United States on the payment of the office
fees and sum of money above specified.
14 Stat. 67; R. S. 2292. Fuller 11. Hunt, S. C. Iowa, 1877; Railway Co. 11. Gordon,
S. C. Mich. 1879. Decisions Sec., Int., April 9, 1877 (4 Copp's L. 0. 19); Nov. 6,
1878 (5 id. 165). Decisions Com. G. L. 0., Aug. 6, 1875 (2 Copp's L. 0 . 99); Aug.
12, 1875 (2 id. 99); Oct. 18, 1876 (3 i,i. n4); May 28, 1877 (4 id. 57); Dec . 8, 1877;
Feb. 4, 1879 (5 Copp's L. O. 179); Jan. 24, 188o (6 id. 180). Cir. G. L. 0 ., Oct. 30,
1862 (Zab. L. L. 147, 151). General Cir., Sept. 1, 1879, p. 13.
SEC 218. In all cases in which parties who regularly initiated claims to
public lands as settlers thereon according to the provisions of the home•
stead laws, have become insane or shall hereafter become insane before
the expiration of the time during which their residence, cultivation, or
improvement of the land claimed by thef is required by law to be continued in order to entitle them to make the proper proof and perfect their
claims, it shall be lawful for the required proof and payment to be made
for their benefit by any person who may be legally authorized to act for
_themduring their disability, and thereupon their claims shall be confirmed
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and patented, provided it shall be shown by proof satis(actory to the
Commissioner of the General Land Office that the parties complied in
~ood faith with the legal requirements up to the time of their becoming
msane; and the requirement in homestead entries of an affidavit of allegiance by the applicant in certain cases ac;a prerequisite to the issuing of
the patents shall be dispensed with so far as regards insane persons.
21 Stat. 166. Decisions Com. G. L . 0., March 11, 1874 (1 Copp's L. O. 19); Nov.
14, 1878 (5 id. 165). Cir. G. L. O., July 17, 188o (7 Copp•s L. O. 89).

SEC. 219. In case of any person desirous of availing himself of the benefits of this chapter; but who, by reason of actual service in the military
or naval service of the United States, is unable to do the personal preliminary acts at the district land office which the preceding sections require;
and whose family, or some member thereof, is residing on the land which
he desires to enter, and upon which a bona-fide improvement and settlement have been made, such person may make the affidavit required by
law before the officer commanding in the branch of th~ service in which
the party is engaged, which affidavit shall be as binding in law, and with
like pt!nalties, as if taken before the register or receiver; and upon such
affidavit being filed with the register by the wife or other representative
of the party, the same shall become effective from the date of such filing,
provided the application and affidavit are accompanied by the fee and
commissions as required by law.
13 Stat. 35; R. S. 2293. Decisions Sec. Int ., April 3, 1879 (6 Copp's L. O. 50).
Decisions Com. G. L. 0., Nov. 6, 1875 (2 Copp's L. O. 133); July 3, 1876 (3 id. 6g);
Feb. 3, 188o (6 id. 190i, Cir. G. L. 0., April 18, 1864 (Zab. L. L. 155); Sept. 14,
1868 (t"d. 158); June 25, 1869 (Copp's L. L. 24,8).
SEC. 220. In any case in which the applicant for the benefit of the

homestead, and. whose family, or some member thereof, is residing on
the land which he desires to enter, and upon which a bona-fide improvement and settlement have been made, is prevented, by reason of distance,
bodily infirmity, or other good cause, from person~! attendance at the
district land-office, it may be lawful for him to make the affidavit required
by law before the clerk of the court for the county in which the applicant
is an actual resident, and to transmit the same, with the·fee and commissions, to the register and receiver.
13 Stat. 35; 18 id. 192; R. S. 2294. • Decisions Com. G. L. 0., March 31, 1874 (1 .
Copp's L. 0. 19); May 7, 1874 (1 id. 139). Cir. G. L. 0 . (Zab. L. L. 151); April 18,
1864 (id. 155); Sept. 14, 1868 (id. 158); April 21, 1870 (Copp's L. L. 226); J\pril 4,
1878 (5 id. 118).
1877 (4 Copp's L. 0. 23); May 18, 1877 (4 id. 51); --,
General Cir., Sept. I, 1879, p. II.
SEc. 221. The register of the land-office shall note all applications
under the provisions of this chapter, on the tract-books and plats of his
office, and keep a' register of all such entries, and make return thereof to
the General Land-Office, together with the proof upon which they have
been founded.

12 Stat. 393; R. S. 2295. Decisions Sec. Int., June 20, 1871 (1 Copp's L. 0. I 14);
Sept. 16, 1874. Decision Com. G. L. 0., July 11, 1871. Cir. G. L. 0., Oct. 30, 1862
(Zab. L. L. 147). General Cir., Sept, 1, 1879, p. JI.
SEC. 222. No lands acquired under the provisions of this chapter shall
in any event become liable to t~e satisfaction of any debt contracted prior
to the issuing of the patent therefor.
·

12 Stat. 393; R. S. 2296. Seymour v. Saunders, 4 Dillon, C. C. 437. Ruucll "·
Lowth, 21 Minn. 167; Cheeny v. White, S Neb. 261; Jones v. Yorkman, Sid. 265;
Bellinger v. White, 5 id. 399; McWilliams v. Bridge5, 7 i,i. 419; Moore v. McIntosh,
6 Kansas, 39; Waters v. Voorhees, 14 id. 328; Kirkaldie v. Larrabee, 31 Cal. 456;
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Miller v. Little, 47 id. 348; Chant v. Reynolds, 49 id . 213; Fuller v. Hunt, S. C. Iowa
1877. Cir. G. L. 0., Oct. 2, 1862 (Zab. L. L. 147, 151). General Cir., Sept. 1, 1879,
p. 21.
SEC. 223. If, at any time after the filing of the affidavit, as required in
section twb hundred and thirteen, and before the expiration of the five

years mentioned in section two hundred and sixteen, it is proved, after
due notice to the settler, to the satisfaction of the register of the landoflice, that the person having filed such affidavit has actually changed his
residence, or abandoned the land for more than six months at any time,
then and in that event the land so entered shall revert to the Government.
12 Stat. 393; 18 id. 294; 19 id. 36; R. S. 2297. Decisions Sec. Int .,Oct. 16, 1870;
April 18, 1871 (Copp's L. L. 254); April 28, 1871 (1 Copp's L. O. 36); June 2, 1871
(Copp's L. L. 234)); June 11, 1871 (id. 236); June 20, 1871 ( I Copp's L. 0 . 114);
Aug. 14, 1872 (Copp's L. L. 258); Oct. 23, 1872 (id. 254); Dec. 10, 1872 (id . 258);
Dec. 9, 1874 (1 Copp's L. 0 . 148); Dec. 11, 1874 (1 id. 148); l·eb. 3, 1875; Aug. 5,
1875 (2 Copp's L . 0. 83); Nov. 27, 1875 (2 id. 133); Dec. 4, 1875 (1 id. 131); April
I 1, 1876 (3,id. 19); May 8, 1876 (3 id. 21); Jan . 15, 1877 (3 id . 164); May 14, 1878.
Decisions Com. G. L. 0., Dec. 18, 1867 (Zab. L. L. 162); May 23, 1868 (id . 166);
Aug. 6, 1868 (id. 167); July-11, 1871; M!lrch 11, 1874 (1 Copp's L. 0. 19); April 15,
1874 ( 1 id. 20); July 25, 1874 (1 id. 92); Dec. 15, 1874 (Copp's L. L. 251); March
27, 1875 (2 Copp's L. O. 34); Dec. 8, 1875 (2 id. 148); Feb. 7, 1876 (3 id. 3); April
13, 1876 (3 id. 19); Oct. 18, 1876 (3 id . 142); May 28, 1877 (4 id. 51); July 6, 1M77
(4 id. 168); Jan. 19, 1878 (6 id. 125); Nov. I, 1878 (5 id. 147); June 7, 1879 (6 id.
153). Cir. G. L. 0 ., Oct. 30, 1862 (Zab. L. L. 147, 151); Sept. 14, 1868 (i'd. 158);
June 25, 1869 (Copp's L. L. 248); Aug. 15, 1872 (1 Copp's L . 0 . 28); Nov. 15, 1873
(Copp's L. L. 250); July 9, 1874 (id. 259); Jan . 5, 1875 (id. 261); Jan. 8, 1878 (4
Copp's L. 0. 167). General Cir., Sept. 1, 1879, p. 14. Rule 27, G. L. 0. Rep. 1877,
p . JOI,
SEC. 224 . The notices of contest provided by law,.under the homestead

laws, shall be printed in ~ome newspaper printed in the county where the
land in contest lies; and if no newspaper be printed in such county, then
in the newspaper printed in the county nearest to such land.
I,

20 Stat. 91. Cir. G. L. O., June 12, 1878 (5 Copp's L. O. 101). General Cir., Sept.
1879, p. 14,
SEC. 225. Before final proof shall be submitted by any person claiming

to enter agricultural lands under the laws providing for homestead entries,
such person shall file with the register of the proper land-office a notice of
his or her intention to make such proof, stating therein the description of
laildj to be entered, and the names of the witnesses by whom the necessary
facts will be established.
20 Stat. 472. Decisions Com. G. L. 0., Aug. 1, 1879 (6 Copp's L. 0. 93). Cir. G.
L. 0., April 15, 1879 (6 Copp's L. 0. 45); Jan. 17, 1880 (6 id. 191). Gt:neral Cir.,
Sept. 1 ., 1879, p. 12.

SEC. 226. Upon tbe filing of the notice required by the preceding section, the register shall publish a notice that such application has been
made, once a week for the period of thirty days, in a newspaper to be by
h1m desiinated as published nearest to such land, and lie shall also post
such notice in some conspicuous place in his office for the same period.
Such notice shall contain the names of the witnesses as stated in the application. At the expiration of said period of thirty days, the claimant
shall be entitled to make proof in the manner provided by law. The
Secretary of the Interior shall make all necessary rules for giving effect to
the foregoing provisions.
"
20

Stat. 472. General Cir. G. L. 0., Sept. 1, 1879, p. 12.

SEc. 227. When a homestead claimant shall file a written relinquish-
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· ment of his claim in the local land-office, the land covered by such claim
shall be held open to settlement and entry without further action on the
part of the Commissioner of the General Land-Office.
21 Stat. 140. Decisions Sec. Int.,June 20, 1871 (1 Copp's L. 0. 114); Nov. 6, 1878
Decisions Com. G.
L. 0., July 11, 1871; March 27, 1875 (2 Copp's L. 0. 34); Aug. 6, 1875 (2 id. 99);
Aug. 12, 1875 (2 id. 99); Oct. 18, 1876 (3 id. 114); May 28, 1877 (4 id. 57); Dec. 8,
1877 .Cir. G. L. 0., June 25, 1869 (Copp's L. L. 248); April 26, 1870 (id. 250); June
5, 1872 (id. 239); Jan, 8, 1878 (4 Copp's L. O. 167); May 25, 188o (7 id . 52). General Cir., Sept. 1, 1879, p. 14.
(5 id. 165); Sept. 27, 1879 (6 id . 107); June 22, 188o (7 id . 66).

SEc. 228. In all cases where any person has contested, paid the landoffice fees, and procured the cancellation of any· homestead entry, he
shall be notified by the register of the land-office of the district in which
such land is situated of such cancellation, and shall be allowed thirty
days from date of such notice to enter such lands; and the register shall
be entitled to a fee of one dollar for giving such notice., to be paid by the
contestant, and not to be reported .
.
21 Stat. 140, 141. Decision Sec. Int., June 20, 1871 (1 Copp's L. O. 114). Decisions Com. G. L . 0., July 11, 1871; March 27, 1875 (2 Copp's L. 0. 34). Cir. G. L.
O., April 26, 1870 (Copp's L. L. 250); May 25, 188o (7 Copp's L. 0. 52). General Cir.,
Sept. 1, 1879, p. 14.
SEC. 229 . No person shall be permitted to acquire title to more than

one quarter-section under the provisions of this chapter.

'

12 Stat. 393; R. S. 2298. Decisions Sec. Int ., May 19, 1874; Feb. 27, 1875 (2
Copp's L. 0. 18); Aug. 25, 1875 (2 id . 83); Feb. 6, 1R76 (1 id. 179); April 4, 1876
(3 id.21); Sept.4,1878.
Decisions Com.G.L.O .,May 15, 1874 (1 Copp's L.O.
35); Sept. 26, 1874 (1 id . 99); June 12, 1876 (3 id. 69); Jan . 12, 1877 (4 id . 107);
Dec . 5, 1878 (5 id . 147). Cir. G. L. 0., Oct. 30, 1862 (Zab. L. L. 147, 151). General
Cir., Sept. 1, 1879, p. 15.
•
SEC.230. Nothing contained in this chapter shall be so construed as to

impair or interfere in any manner with existing pre-emption rights; and
all persons who may have filed their applications for a pre-emption right
prior to the twentieth day of May, eighteen hundred and sixty-two, shall
be entitled to all the privileges of this chapter.
12 Stat. 393; R. S. 2299. Decisions Sec. Int ., June 19, 1872; Aug. 3, 1876 (3
Copp's L. 0 . 122); Sept. 16, 1879 (6 id. 1o8). Decisions Com. G. L. 0 ., Feb. 5, 1873;
Dec . 5, 1876 (3 Copp's L. 0. 178). Cir. G. L. 0. (Zab. L. L. 151).
SEC. 231. No person ~ho has served, or may hereafter serve, for a

period not less than fourteen days in the Army or Navy of the .United
States, either regular or volunteer, under the laws thereof, during the
existence of any actual war, domestic or foreign, shall be deprived of the
benefits of this chapter on account of not having attained the age of
twenty-one years.
12 Stat. 393; R. S. 2300. Decisions Com. G. L. 0., June 23, 1870 (7 Copp's L. 0.
25); Sept. 26, 1874 (1 id. 99).
.
SEC. 232. Nothing in this chapter shall be so construed as to prevent

any person who has availed himself of the benefits of section two hundred
and twelve, from paying the minimum price for the quantity of land so
entered, at any time before the expiration of the five years, and obtaining
a patent therefor from the Government, as in other ca~es directed by law,
on making proof ~f settkment and cultivation as provided by law, granting pre-emption rights.
12 Stat. 393; R. S. 2301. · Perry v . Ashby, 5 Neb. 291. Decisions Sec.•Int., Nov. 3,
1871 (Copp's L. L. 245); Aug. 25, 1875 (2 Copp's L .. 0. 83); June 1, 1874 (1 id. 35 ).
Decisions Com. G. L . 0., April 13, 1874 (Copp's L. L. 229); April 19, 1874 ( I Copp's
L. 0. 84); May 15, 1874 (1 id . 35); July 15, 1876 (3 id . 70); Jan. 12, 1877 (4 id.
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SEC. 233. No distinction shall 'be made in the construction or execution of this chapter, on account of race or color; nor shall any mineral
lands be liable to entry and settlement under its provisions.
14 Stat. 67; R. S. a302.
SEC. 234. [All the public lands in the Stales

of Alabama, Mississippi,
Louisiana, Arkansas, and Florida, shall be disposed of in 110 other manner
than according lo the terms and stipulations contained in the preceding pro visions of this diapter.-R . S. 2303 .]
Section two thousand three huntlred and three of the Revised Statutes
of the United States, confining the disposal of the public lands in the
States of Alabama, Mississippi, Louisiana, Arkansas and Florida to the
provisions of the homestead Jaw is hereby repealed: Provided, That the
repeal of said section shall not have the effect to impair the right, complete or inchoate, of any homestead settler, .and no land occupied by such
settler at the time this act shall take effect, shall be subject to entry, preemption, or sale: And provided, That the public lands affected by this
section, shall be offered at public sale, as soon as practicable from time
to time, and according to the provisions of existing law, and shall not be
subject to private entry until they are so offered.
14 Stat. 67; 19 id. 73, 377; R. S. 2303. Decisions Com. G. L. 0 ., June 12, 1877 (4
Copp's L . 0 . 50). Cir. G. L. 0 ., July 19, 1876 (3 Copp's L . O. 115).

SEC. 235. Every private soldier and officer who has served in the Army
of the United States during the recent rebellion, for ninety days, and who
was honorably discharged, and has remained loyal to the Government,
including the troops mustered into the service of the United States by
virtue of the third section of an act approved February thirteen, eighteen
hundred and sixty-two, and every seaman, marine, and officer who has
served in the Navy of the United States, or in the Marine Corps, during
the rebellion, for ninety days, and who was honorably discharged, and
has ~e.mained loyal to the Govern:ment, shall~ on compli3:nce with the
prov1s1ons of this chapter, as hereinafter modified, be entitled to enter
upon and receive patents for a quantity of public lands not exceeding one
hundred and sixty acres, or one quarter-section, to be taken in compact
form, a~cording to legal subdivisions, including the alternate reserved sections of public lands along the line of arty railroad or other public work,
not otherwise reserved or appropriated , and other lands subject to entry
under the homestead laws of the United States; but such homestead settler shall be, allowed six months after locating his homestead, and filing
his declaratory statement, within which to make his entry and commence
his settlement and improvement.
17 Stat. 333 ; R. S. 2304. Decisions Sec. Int ., Aug. 25, 1874 (1 Copp's L. 0 . 99);
Sept. 23, 1874 ( 1 id . 99); April 6, 1876; l\fay 27, 1876 (3 Copp's L . 0. 53) ; Aug. 3,
1876 (3 id. 122); Nov. 27, 1876 (3 id. 164); Jan . 9, 1877 (3 id . 164); April 9, 1879;
Jan . 3, 188o (6 Copp's L . O. 190). Decisions Com. G. L. 0., Feb 5, 1873; Nov. 10,
1873 (Copp's L. L. 267); Jan. 2, 1874 (1 Copp's L. O. 3) ; April 14, 1874 (1 id . 20);
Aug. 4, 1874; Sept. 25, 1874 (Copp's L . L. 246); Oct. 27, 1874; Nov. 27, 1874 (1
Copp's L . 0. 163); Dec. 19, 1874 (Copp's L. L. 27r); April 8, 1875 (2 Copp's L. <).
100); April 17, 1875 (2 it/ . 35); June 10, 1875 (3 id. 50); May 17, 1876 (3 id. 70);
Jan . 29, 1877; July 25, 1877 (4 Copp's L. O. 107); Nov. 9, 1878 (5 id . 131); Dec. 2,
1878 (5 id. 147). Cir. G. L. 0., Aug. 9, 1870 (Copp's L . L . 273}; June 13, 1872 (id .
263); May 17, 1873 (id. 273); Sept. 4, 1876 (3 Copp's L . 0 . 115}; Jan~8 , 1878 (4 id.
167). General Cir., Sept. 11 1879, p. 17. Rule 25, G. L. 0. Rep. 1877, p. 101.
SEC. 236 . The time which the homestead settler has served in the
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Army, Navy, or Marine Corps shalJ be deducted from the time heretofore
reqmred to perfect title, or if discharged on account of wounds received
or disability incurred in the line of duty, then the term of enlistment
shall be deducted from the time heretofore required to perfect title, without reference to the length of time he may have served; but no patent
shall is.•;ueto any homestead settler who has not resided upon, improved,
and cultivated his homestead for a period of at least one year after he
shall have commenced his improvements.
17 Stat. 333; R. S. 2305. Decisions Sec. Int., Dec. II, 1874 (1 Copp's L. O. 148);
April 9, 18i9; Jan. 3, 188o (6 Copp's L. 0. 190). Decisions Com. G. L. 0., April 14,
1874 (1 Copp's L. 0. 20); Aug. 22, 1874 ( 1 id. 84); Oi:t. 27, 1874; Dec. 4, 1877 (4
Copp's L. 0. 146); Nov. 9, 1878 (5 id. 131). Cir. G. L. 0., June 13, 1872 (Copp's L.
L. 263); July 15, 1872 (id. 275); Feb. 3, 1873 (id. 276). General Cir., Sept. 1, 1879,
p. 17.

SEC. 237. Every person entitled, under the provisions of section two
hundred and thirty-five, to enter a homestead who may have heretofore
entered, under the homestead laws, a quantity of land less than one hundred and sixty acres, shall be permitted to enter so much land as, when
added to the quantity previously entered, shall not exceed one hundred
and sixty acres.
17 Stat. 333; R. S. 23o6. Decisions Sec. Int., Dee. 5, 1872 (Copp's L. L. 277);
Aug. 25, 1874 (1 Copp's L. 0. 99); Sept. 23, 1874 (1 id. 99); Feb. 27, 1875 (2 id. 18J;
Sept. 23, 1875 (2 id. 100); April 4, 1876 (3 id . 21); May 8, 1876 (3 id. 21); May 17,
1876 (3 id. 22); May 27, 1876 (3 id. 53); June 10, 1876 (J id. 5:1); July 10, 1876 (3 id.
52); Nov. 27, 1876 (3 id . 164); Feb. 6, 1878 (4 id. 179); April 9, 1879; Sept. 18,
1879 (6 Copp's L . 0. 1o6); Sept. 27, 1879 (6 id. 107); Jan.3, 188o (6id. 190); March
30, 188o (7 id. 67) . Decisions Com. G. L. 0 ., April 27, 1874 (I Copp's L. 0. 35);
May 14, 1864 (1 id. 163); Oct . S, 1874 (1 id. 114); Oct. 27, 1874; Dec. 10, 1874 (1
Copp's L. 0. 163); June 4, 1875 (2 id . 50); July 17, 1875 (2 id. 82); July 31, 1875;
Sept. 27, 1875 (2 Copp's L. 0. 99); Nov. 9, 1878 (Sid. 131); Dec. 2, 1878 (Sid. 147);
Dec. 5, 1878 (5 id. 147); Aug. 18, 1879 (6 id. 1o6); June 4, 188o (7 id. 87). Cir. G.
I.. O., June 13, 1872 (C:opp's L. L. 263); Feb. S, 1873 (id. 276); March 28, 1873 (id.
277); Nov. J, 1873 (id. 278); Aug. 5, 1874 (id. 279); May 22, 1876 (J Copp's L. 0.
52); May 17, 1877 (4 id. 37); --,
1878 (5 id. 118). General Cir., Sept . 1, 1879,
.
p. 19; Sept. 1, 1879 (6 Copp's L. 0 . 1o6).

SEC. 238. In case of the death of any person .who would be entitled to
a homestead under the provisions of section two hundred and thirty-five,
his widow, if unmarried, or in case of her death or marriage, then his
minor orphan children, by a guardian duly appointed and officially
accredited at the Department of the Interior, shall be entitled to all the
benefits enumerated in this chapter, subject to all the provisions as to
settlement and improvements therein contained ; but if such person died
during his term of enlistment, the whole term of his enlis_tment shall be
deducted from the time heretofore required to perfect the title.
17 Stat. 333; R. S. 2307. Jarvis v. Hoffman, 43 Cal. 314; Chant v. Reynolds, 49
Decisions Com. G. L. 0., April 13, 1864; April
14, 1874 ( 1 Copp's L. O. 20); July 29, 1874 (Copp's L . L. 271); Aug . 4, 1874; Sept.
25, 1874 (Copp"s L . L. 246); Nov. 27, 1874 (1 Copp's L. O. 163); Dec. 15, 1874
(Copp's L. L. 272); July 31, 1875; June 12, 1876 (J Copp's L. O. 6g); Jan. 29, 1877;
April 9, 1877 (4 Copp's L. 0. 38); Dec. 4, 1877 (4 id. r46); Nov. 9, 1878(5id. 131);
Dec. 5, 1878 (S id . 147); April 8, 188o (7 id. 24). Cir. G. L. 0., June 13, 1872 (Copp's
L. L. 263). General Cir., Sept. 1, 1879, pp. 16, 20.
id. 213; Perry v . Ashby, S Neb. 291.

SEc. 239. Where a party at the date of his entry of a tract of land
under the homestead laws, or subsequently therdo, was actually enlisted
and emfiloyed in _the Army or Navy of the United States, his services
therein shall, in the administration of such homestead laws, be construed
to be equivalent, to all intents and purposes, to a residence for the same

PUBLIC LAND COMMISSION'S CODIFICATION.

length of time upon the tract so entered. And if his entry
cancelled by reason of his absence from such tract while in the
or naval service of the United States, and such tract has not been c.
of, his entry shall be restored ; but if such tract has been disposed ,
party may enter another tract subject to entry under the homestead
and his nght to a patent therefor may be determined by the proofs to
ing his residence and cultivation of the first tract and his absence th~
from in such service.
17 Stat. 333; R. S. 2308. Decisions Sec. Int., April 9, 1879. Decisions Com.<.
L. 0., Feb. 3, 188o (6 Copp's L. 0. 190). Cir. G. L. 0., June 13, 1872 (Copp's L. L.
263).

SEC. 240. Every soldier, sailor, marine, officer, or other person coming
within the provisions of section two hundred and thirty-five, may, as well
by an agent as in person, enter upon such homestead by filing a declaratory statement, as in pre-emption cases ; but such claimant in person shall
within the time prescribed make his actual entry, commence settlements
and improvements on the same, and thereafter fulfill all the requirements
of law.
17 Stat. 334; R. S. 2309. Decisions Sec. Int., April 6, 1876; May 17, 1876 (3
Copp's L. 0. 22); May 27, 1876 (3 id. 53); Aug. 3, 1876 (3 id. 122); April 19, 1879;
Sept. 27, 1879 (6 Copp's L. O. 107). Decisions Com. G. L. 0., April 14, 1874 (1 Copp's
L. O. 25); Aug. 14, 1874; Nov. 27, 1874 (1 Copp's L. O. 163); April 15, 1875 (2 id.
34); July 31, 1875; Jan'. 29, 1877; July 25, 1877 (4 Copp's L. 0. 107); Aug. 6, 1879
(6 id. 93). Cir. G. L. 0., June 13, 1872 (Copp's L. L. 263); May 17, 1873 (id. 273);
Aug. 5, 1877 (id. _279); May 221 1876 (3 ~opp's L. 0. 52); S«;pt. 14, 1876 (3 id. 115);
May 17, 1877 (4 id. 37); July 8, 1878 (4 1d. 167). General Cir., Sept. 1., 1879, p. 19.
Rules 24 and 25, G. L. O. Rep. 1877, p. 101._

SEC. 241. Any Indian born in the United ·states, who is the head of
a family, or who has arrived at the age of twenty-one years, and who has
abandoned, or may hereafter abandon, his tribal relations, shall, on malting satisfactory proof of such abandonment, under rules to be prescribed
by the Secretary of the Interior, be entitled to the benefits of the act
entitled "An act to secure homesteads to actual settlers on the public
domain,'' approved May twenty, eighteen hundred and sixty-two, and the
acts amendatory thereof, except that the provisions of the eighth section
of said act shall not be held to apply to entries made under this section.
The title to lands acquired by any Indian under this section shall not be.
subject to alienation or incumbrance, either by voluntary conveyance or
the judgment, decree, or order of any court, and shall remain inalienable
for a period of five years from the date of the patent issued therefor.
Any such Indian shall be entitled to his distributive share ofall annuities,
tribal funds, lands, and other property, the same as though he had maintained his tribal relations; and any transfer, alienation, or incum'brance
of any interest he may hold or claim by reason of his former tribal relations shall be void.
I,

18 Stat. 420. Cir. G. L. 0., March 25, 1875 (Copp's L. L. 384). General Cir., Sept . .
1879, P· 20.

SEC. 242. In all cases in which Indians have heretofore entered public
lands under the homestead law, and have proceeded in accordance with
the regulations prescribed by the Commissioner of the General LandOftice, or in which they may hereafter be allowed to so enter under said
regulations prior to the promulgation of regulations to be established by
the Secretary of the Interior under the preceding section, and in which
the conditions prescribed by law have been or may be complied with, the·
en tries so allowed are hereby confirmed, and patents shall issue thereon ; .
8
.
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subject, however, to the restrictions and limitations contained in the preceding section in regard to.alienation and incumbrance .
18 Stat. 420. Cir. G. L. 0 ., March 25, 1875 (Copp's L. L. 284). General Cir., Sept.
I . 1879, p. 20.

SEC. 243. Each of the chiefs, warriors, and heads of families of the
Stockbridge Munsee tribes of Indians, residing in the county of Shawana,
State of Wisconsin, may, under the direction of the Secretary of the Interior, enter a homestead and become entitled to all the benefits of this
chapter, free from any fee or charge; and any part of their present reservation, which is abandoned for that purpose, may be sold, under the direction of the Secretary of the Interior , and the proceeds applied for the
benefit of such Indians as may settle on homesteads, to aid them in improving the same.
•
13 Stat. 562 ; R. S. 2310. Decision Sec. Int., Feb . 11, 1870 (Copp's L. L . 283).
Cir. G. L. 0., April 1, 1870 (Copp's L. L. 283).

SEC. 244 . The homestead · secured, by virtue of the preceding section,
shall not be subject to any tax, levy, or sale; nor shall it be sold, conveyed, mortgaged, or in any manner incumbered, except upon the decree
of the district court of the United States, as provided in the following
section.
13 Stat. 562; R. S. 2311.

SEC. 245. Whenever any of the chiefs, warriors, or heads of families of
the tribes mentioned in section two hundred and forty-three , having filed
with the clerk of the district court of the United States a declaration of
his intention to become a citizen o( the United States, and to dissolve all
relations with any Indian · tribe, two years previous thereto, appears in
such court, and proves to . the satisfaction thereof, by the testimony of
two citizens, that for five years last past he has adopted the habits of
civilized life; that he has maintained himself and family by his own industry; that he reads aM speaks the English language; that he is well
disposed to become a peaceable and orderly citizen; and that he has
sufficient capacity to manage his own affairs; the court may enter a decree
admitting him to all the rights of a citizen of the United States, and
thenceforth he' shall be no longer held or treated as a member of any
Indian tribe, but shall be entitled to all the ri~hts and privile~es, and be
subject to all the duties and liabilities to taxation of other citizens of the
United States. But nothing herein contained shall be construed to deprive such chiefs, warriors, or heads of families, of annuities to which they
are or may be entitled .
13 Stat. 562; R. S. 2312. Decision Sec. Int ., Feb. 11, 1870 (Copp's L. L. 283) .
Decision Com. G. L. 0., April 1, 1870 (Copp's L. L. 283).

SEC. 246 . The unoccupied lands in the reservation made for the Ottawa
.and Chippewa Indians, of Michigan, by the treaty of July thirty-one,
eighteen hundred and fifty-five, shall be open to homestead entry for six
months from the tenth.day of June, eighteen hundred and seventy-two,
.J;,yIndians only of those tribes, who have not made selections or purchases
under the treaty, including such members of the tribes as have become
of .age since the expiration of the ten years named in the treaty ; and
every Indian so entitled shall be pem1itted to make his homestead entry,
at the local land-office, within such six months, of not exceeding one
hundred and sixty acres, or one quarter-section of minimum, or eighty
acres of double-minimum land, on making proper proof of his right,
under such rules as may be prescribed by the Secretary of the Interior.

PUBLIC LAND COMMISSION'S CODIFICATIO!'J.

115

17 Stat. 381; 18 id. 516; 19 m.55; R. S. 2313.
SEC. 247. The collector of customs for the district in which such land

is situated, is authorized, and it is made his duty, to select for such
minor children as would be entitled, under the preceding section, as the
heirs of any Indian.
17 Stat. 381; 18 id. 516; 19 id. 55; R. S. 2314.
SEC. 248. All actual, permanent, bona-fide settlers on any of such lands

who settled prior to the first day of January, eighteen hundred and
seventy-two, shall be entitled to enter either under the homestead laws or
to pay for at the minimum or double-minimum price, as the case may be,
not exceeding one hundred and sixty acres of the former or eighty acres
of the latter class of land, on making proof of his settlement and continued
residence before the expiration of six months from the tenth day of June,
eighteen hundred and seventy-two.
.
17 Stat. 381; 18 id. 516; 19 id. 55; R. S. 2315.
SEC. 249. All selections of such lands by Indians heretofore made and

regularly reported and recognized as valid and proper by the Secretary of
the Interior and Commissioner of Indian Affairs shall be patented to the
respective Indians making the same; and all sales heretofore made and
reported, where the same are regular and not in conflict with such selections or with any other valid adverse right, except of the United States,
are confirmed, and patents shall issue thereon as in other cases according
to law.
17. Stat. 381; 18 id . 516; 19 id. 55; R. S. 2316.

SEC. 250. Every person having a homestead on the· public ·domain,
under the provisions of this chapter, who, at the end of the third year of
his residence thereon, shall have had under cultivation, for two years, one
acre of timber, the trees thereon not being more than twelve feet apart
each way, and in a good, thrifty condition, for each and every sixteen
acres of such homestead, shall, upon due proof of the fact by two credible
witnesses, receive his patent for such homestead.
17 Stat. 6o6; 18 id. 21,481, 516; 19 id. 54; R. S. 2317. CU'. G. L. 0., Oct. 30,
1873 (Copp's L. L. 646).

SEC. 251 . From and after March three, eighteen hundred and seventynine, the even sections within the limits of any grant of public lands to
any railroad company, or to any military-road company, or to any State
in aid of any railroad or military-road, shall be open to settlers under the
homestead laws to the extent of one hundred and sixty acres to each settler; and any person who has, under existing laws, taken a homestead on
any even section within the limits of any railroad or military-road land
grant, and who, by existing laws, shall have been restricted to eighty
acres, may enter under the homestead laws an additional eighty acres
adjoining the land embraced in his original entry, if such additional land
be subject to entry; or, if such person so elect, he may surrender his
entry to the United States for cancellation, and thereupon be entitled to
enter lands under the homestead laws the same as if the surrendered entry
had not been made. And any person so making additional entry of
eighty acres, or new entry after the surrender and cancellation of his
original entry, shall be permitted so to do without payment of fees and
commissions ; and the residence and cultivation of such person upon and
of the land embraced in his original entry shall be considered residence
and cultivation for the same length of time upon and of the land embraced
in his additional or new entry, and shall be deducted from the five years'
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residence and cultivation required by law : Pn,·vided, That in no case
shall patent issue upon an additional or new homestead entry under this
section until the person has actually, and in conformity with the homestead laws, occupied, resided upon, and cultivated the land embraced
therein at least one year.
20 Stat. 472. Decisions See. Int., Sept. 23, 1875 (2 Copp's L. 0 . 100); Sept. 27,
1879 (6 id . 107). I)ecisions Com. G. L. 0., July 30, 1879 (6 Copp's L. 0 . 1o6); April
22, 188o_(7 id. 1251. Cir. G. L. 0:, March 24, 1879 {6 Copp's L. O. 28); May 21,
1879 (6 id. 138); Sept. 20, 1879 (6 id. 124). General Cir., Sept. 1. 1879, pp. 10, 15.
SEC. 252. Persons who have heretofore under any of the homestead

laws entered lands properly subject to such entry, or persons to whom the
right of those having so entered for homesteads may have been attempted
to be transferred by bona-fide instrument in writing, may entitle themselves to said lands by paying the Government price therefor, and in no
case less than one dollar and twenty-five cents per acre, and the amount
heretofore paid the Government upon said lands shall be taken as part
payment of said price : Provided, This shall in no wise interfere with the
rights .or claims of others who may have subsequently entered such lands
under the homestead laws.
21 Stat. 237, 238. Decision Sec. Int., Sept. 23, 1875 (2 Copp's L. O. 100). Decision
Com. G. L. O. (6 Copp's L. 0. 18g). Cir. G. L. 0., July 17, 188o(7 Copp's L. O. Sg).
SEC. 253. All homestead entries, or entries in compliance with any law

of the United States, of the public lands, made in good faith, by actual
settlers, upon tracts of land of not more than one hundred and sixty
acres each, within the limits of any land grant, prior to the time when
notice of the withdrawal of the lands embraced in such grant was received
at the local land office of the district in which such lands are situated, or
after their restoration to market by order of the General Land Office,
and where the homestead laws have been complied with, and proper
proofs thereof have been made by the parties holding such tracts or parcels, they shall be confirmed, and patents for the same shall issue to the
parties entitled thereto.
19 Stat . 35, 36. Op. Att. Gen. Aug. 4, 1876, in manuscript. Cir. G. L. 0., Aug. 14,
1876 (3 Copp's L. 0. 119).
SEC. 254. When at the time of such withdrawal, as stated in the pre-

ceding section, valid homestead claims existed upon any lands within the
limits of any such grants which afterwards were abandoned, and, under
the decisions and rulings of the Land Department, were re-entered by
homestead claimants who have complied with the laws governing homestead entries, and shall make the proper•proofs required under such laws,
such entries shall be deemed valid, and patents shall issue therefor to the
person entitled thereto.
·
19 Stat. 35, 36. Decision Sec. Int., April 28. 1871 (1 Copp's L. O. 36).
SEC. 255. All such homestead entries which may have been

made by
permission of the Land Department, or in pursuance of the rules and
instructions thereof, within the limits of any land grant at a time subsequent to expiration of such grant, shall be deemed valid, and a compliance with the laws and the making of the proof required shall entitle the
holder of such a claim to a patent . therefor.
19 Stat. 35, 36.
NOT1t.-See section 210 for authority of homestead claimants to conny lands for
church, cemetery, and school purposes, and for right of way for railroads.
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CHAITER
IX.-TIMBER
ANDTIMBER
CULTURE
.
~ -

256. Timber on mineral lands may be taken
for certain purposes. Permission to
take not extended to railroad companics.
257. Duty of register and receiver to report
unauthorized takin~.
258. Penalty for unauthonzed taking.
259. Timber and stone lands in California,
Oregon, etc., to be sold.
260. Application for purchase. False
swearing.
261. Publication of application. Facts to
be proved. Objections to patent .
262. Cutting timber unlawfully; penalty.
263 . Certain prosecutions, relief from.
264- Repeals.
265. Live-oak and red-cedar lands.
266. Selection of live-oak and red-cedar
tracts.
267. Protection of live-oak and red-cedar
timbcr.
268. Cutting or destruction of live-oak or
red-cedar; penalty.
269.Vessels employed in carryi~ away
live-oak and red-cedar; forfeiture of.
270. Clearance of vessels; laden with liveoak ; prosecution of depredaton .
271. Secretary of Navy to ascertain what
reserved lands not required for naval
purposes.
272. Lands not required, to be certified to
Secretary of Interior and thereafter
to be subject to entry and sale. Pref-

Sec.

erence right of purchase for certain
parties.
273. Cutting or injuring trees on lands of
United States reserved or purchased
for public use&; punishment.
274- Authority to condone trespasses committed prior to March 1, 1879.
275. Timber-culture entries. Patents to
issue for lands cultivated in timber at
expiration of eight years. Only onequarter of a section to be entered,
and but one entry allowed.
276. Oath on ap{lication for entry.
277. Number o acres to be broken and
planted annually. Time extended
in case of destruction by grasshoppers or drought.
278. Proof of cultivation, final certificate,
and patent .
279. Riil:ht to be forfeited on failure to comply with the law.
28o. Land not liable for prior debts.
281. Commissioner to make regulations.
Fees<>f regist~rs and receivers.
282. False oath constitutes perjury.
283. Entries under former laws, how perfected
284-Publication of notice of contest.
285. Lands relinquished by timber-culture
claimants, subject to re-entry at once.
286, Contestants of timber-culture entnes
allowed thirty days after notice of
cancellation to mako entry.

SEC. 256. All citizens of the United States and other persons, bonafide residents of the State of Colorado or Nevada, or either of the Ter ritories of New Mexico, Arizona, Utah, Wyoming, Dakota, Idaho, or
Montana, and all other minera~ districts of the United States, shall be,
and are hereby, authorized and permitted to fell and remove, for building, agricultural, miriing, or other domestic purposes, any timber or other
trees growing or being on the public lands, said lands being mineral, and
not subject to entry under existing laws of the United States, except for
mineral entry, in either of said States, Territories, or districts of which
such citizens or persons may be at the time bona-fide residents, subject to
such rules and regulations as the Secretary of the Interior may prescribe
for the protection of the timber and of the undergrowth growing upon
such lands, and for other purposes : ,Prqvided, That the foregoing provisions shall not extend to railroad corporations.
11.

20 Stat. 88. U. S. " · Nel&0n,S Saw., C. C. 68. I Op. Att. Gen . 471,475.
Soggs, 22 Cal. 444. Cir. G. L. 0 ., Aug. 15, 1878 (6 Copp's L. 0. 21).

Rogers

SEC. 257. It shall be the duty of the register and the receiver of any local
land office in whose district any mineral land may be situated to ascertain
from time to time whether any timber is being cut or used upon any such
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lands, except for the purposes authorized in the preceding section, within
their respective land districts; and, if so, they shall immediately notify
the Commissioner of the General Land-Office of that fact; and all necessary expenses incurred in making such proper examinations shall be
paid and allowed such register and receiver in making up their next quarterly accounts.
20 Stat. 88.

Cir. G. L. 0., Aug. 15, 1878 (6 Copp's L. 0. 21).

SEC. 258 . Any persqn or persons, who shall violate the provisions of
the two next preceding sections, or any rules and regulations in pursuance
thereof made by the Secretary of the Interior, shall be deemed guilty of
a misdemeanor, and, upon conviction, shall be fined in any sum not exceeding five hundred dollars, and to which may be added imprisonment
for any term not exceeding six months.
20 Stat. 89. Cotton fl. U. S., 11 How . 229; Hutchins fl . King,
berg fl. Harriman, 21 id. 44. U. S. fl . Nelson, 5 Saw., C. C. 68.
471,475 . Cir. G. L. 0., Aug. 15, 1878 (6 Copp's L. 0. 21).

I
I

Wall. 53; SchulenOp. Att. Gen. 194,

SEc. 259. Surveyed public lands of the United States within the States
of California, Oregon and Nevada, and in Washington Territory, not included within military, Indian, or other reservations of the United States,
valuable chiefly for timber, but unfit for cultivation, and which have not
been offered at' public sale according to law, may be sold to citizens of
the United States, or persons who have declared their intention to become
such, in quantities not exceeding one hundred and sixty acres to any one
person or association of persons, at the minimum price of two dollars and
fifty cents per acre ; and lands valuable chiefly for stone may be sold on
the same terms as timber lands: PrQVided, That nothing herein contained
shall defeat or impair any bona-fide claim under any law of the United
States, or authorize the sale of any mining claim, or the improvements of
any bona-fide settler, or lands containing gold, silver, cinnabar, copper,
or coal, or lands selected by the said States under any law of the United
States donating lands for internal improvements, education, or other purposes : And provided furtlur, That none of the rights conferred by the
act approved July twenty-sixth, eighteen hundred and sixty-six, entitled,
"An act granting the right of way to ditch and canal owners over the
public larids, and for other purposes,'' shall be abrogated by this act ; and
all patents granted shall be subject to any vested and accrued water rights,
or rights to ditches and reservoirs used in connection with such water
rights, as may have been acquired under and by the provisions of said
act; and such rights shall be expressly rQServedin any patent issued under
this act.
14 Stat. 251; 20 id. 89; R. S. 2339, 2340, 2341. McFarland v. Gulbertsoil, 2 NeY.
28o; Peck v. Brown, 5 id. 81; Eureka Mg. Co. v. Way, II id. 171. Decwon Com.

G. L. 0., June 6, 1874 (1 Copp's L. 0 . 58). Cir. G. L. 0., May 1, 188o (7 Copp's L
0. 26).
SEc. 260. Any person desiring to avail himself of the provisions of this

act shall file with the register of the proper district a written statement in
duplicate, one of which is to be transmitted to the General Land-Office,
designating by legal subdivisions the particular tract of land he desires to
purchase, setting forth that the same is unfit for cultivation, and valuable
chiefly for its timber or. stone; that it is uninhabited; contains no mining
or other improvements, except for ditch or canal purposes, where any such
do exist, save such as were made by -or belong to the applicant; nor, as
deponent verily believes, any vah1able deposit of gold, silver, cinnabar,
copper, or coal; that deponent has made no other application under this
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act; that he does not apply to purchase the same on speculation, but in
good faith to appropriate it to his own exclliSive use and benefit; and
that .he has not, directly or indirectly, made any agreement or contract,
in any way or manner, with any person or persons whatsoever, by which
the title which he might acquire from the Government of the United
States should inure, in whole or in part, to the benefit of any person except himself; which statement must be verified by the oath of the applicant before the register or the receiver of the land-office within the district where the land is situated; and if any person taking such oath shall
swear falsely in the premises, he shall be subject to all the pains and
penalties of perjury, and shall forfeit the money which he may have paid
for said lands, and all right and title to the same; and any grant or conveyance which he may have made, except in the hands of bona-fide purchasers, shall be null and void.
20 Stat. 89- Cir. G. L. 0., May 1, 188o (7 Copp's L. 0. 26).

SEC. 261. Upon the filing of said statement, as provided in the preceding section, the register of the land office shall post a notice of such
application, embracing a description of the land by legal s~tbdivisions, in
his office, for a period of sixty days, and shall furnish the applicant a
copy of the same for publication, at the expense of such applicant, in a
newspaper published nearest the location of the premises, for a like period
of time; and after the expiration of said sixty days, if no adverse claim
shall have been filed, the person desiring to purchase shall furnish to the
register of the land-office satisfactory evidence, first, that said notice of
the application prepared by the register as aforesaid was duly published
in a newspaper as herein required; secondly, that the land is of the character contemplated in this act, unoccupied and without improvements,
other than those excepted, either mining or agricultural, and that it apparently contains no valuable deposits of gold, silver, cinnabar, copper,
or coal; and upon payment to the proper officer of the purchase money
of said land, together with the fees of the register and the receiver, as
provided for in case of mining claims in the one hundred and thirtyseventh section, the applicant may be permitted to enter said tract, and,
on the transmission to the General Land-Office of the papers and testimony in the case, a patent shall tissue thereon: Pruvided, That any person having a valid claim to any portion of the land may object, in writing, to the issuance of a patent to lands so held by him, stating the nature
of his claim thereto; and evidence shall be taken, and the merits of said
objection shall be determined by the officers of the land-office, subject to
appeal, as in other land cases. Effect shall be given to the foregoing
provisions of this act by regulations to be prescribed by the Commissioner of the General Land-Office.
17 Stat. 95; 20 id. 89. R. S. 2238. McFarland v. Culbertson, 2 Nev. 28o; Peck v .
Brown, 5 id. 81. Cir. G. L. 0., May 1, 188o (7 Copp's L. O. 26).

SEC. 262. After the passage of this· act it shall be unlawful to cut, or
cause or procure to be cut, or wantonly destroy, any timber growing on
any lands of ~he United States, in said States and Territory, or remove,
or cause to be removed, any timber from said public lands, with intent to
export or dispose of the same; and no owner, mac;ter, or consignee of
any vessel, or owner, director, or agent of any railroad, shall knowingly
transport the same, or any lumber manufactured therefrom; and any
person violating the provisions of this section shall be guilty of a misdemeanor, and, on conviction, shall be fined for every such offense a sum
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not less than one hundred nor more than one thousand dollars: PrM1ided,
That nothing herein contained shall prevent any miner or agriculturist
from clearing his land in the. ordinary working of his mining claim, or
preparing his farm for tillage, or from taking the timber necessary to
support his improvements, or the taking of timber for the use of the
United States; and the penalties herein provided shall not take effect
until ninety days after the passage of this act.
20 Stat . 90. Cotton v. U. S., 11 How. 229. U. S. v. McEntee, U.S. Dist. Ct. Minn.,
Oct. 1877. Decision Com. G. L. 0., Dec. 11, 1878 (6 Copp's L. 0. 76). Cir. G. L.
0., Aug. 15, 1878 (6 Copp's L. 0. 21); May 1, 188o (7 it/. 26).

SEC. 263. Any person prosecuted in said States and Territory for violating section two hundred and sixty-eight, who is not prosecuted for
cutting timber for export from the United States, may be relieved from
further prosecution and liability therefor upon payment, into the court
wherein said action is pending, of the sum of two dollars and fifty cents
per acre for all lands on whic~ he shall have cut, or caused to be cut
timber, or removed or caused to be removed the same: Provided, That
nothing contained in this section shall be construed as granting to the
person hereby relieved the title to said lands for said payment; but he
shall have the right to purchase the same upon the $,8,meterms and conditions as other persons, as provided hereinbefore in this act: ANl.fartlur
1/rovided, That all moneys collected under this act shall be covered into
the Treasury of the United States. And section four thousand seven
hundred and fifty-one of the Revised Statutes is hereby repealed, so far
as it relates to the States and Territory herein named.
20 Stat. 90, 91. U. S.v:Nelson, 5 Saw., C. C. 68.
Copp's L. 0. 21).

Cir. G. L. 0., Aug. 15, 1878 (6

SEC. 264. All acts and parts of acts -inconsistent with the provisions of
the five preceding sections are repealed.
20

Stat. 90, 91.·

SEC. 265. The Secretary of the Navy is authorized, under the direction
of the President, to cause such vacant and unappropriated lands of the
United States as produce the live-oak and red-cedar timbers to be ex•
plored, and selection to be made of such tracts ~r portions thereof, where
the principal growth is of either of sucif'timbers, .as in his judgment may
be necessary to furnish for the Navy a sufficient supply of the same.
3 Stat. 347, 6o7; 4 id. 242; R . S. 2458. U.S. v. Briggs, 9 How. 351.
0., Aug. 8, 1831 (2 Laws, Instructions, and Opinions, 455).

Cir. G. L.

SEC. 266. The President is authorized to app<>intsurveyors of public
lands, whc, shall perform the duties prescribed m the preceding section,
and report to him the tracts by them selected, with the boundaries ascertained and accurately designated by actual survey or water-courses; and
the tracts of land thus selected with the approbation of the President shall
be reserved, unless otherwise directed by Jaw, from any future sale o_fthe
public lands, and be appropriated to the sole purpose of supplying timber
for the Navy of the United States; but nothing in this section contained
shall be construed to prejudice the prior rights of any person claiming
lands, which may be reserved in the manner herein provided.
3 Stat. 347; R. S. 2459. U. ~- v. Briggs, 9 How. 351. 2 Op. Att . Gen. 524.
G. L . 0., Aug. 8, 1831 (2 Laws, Instructions, and Opinions, 455.

Cir.

SEC. 26~. The President is authorized to employ so much of the land
and naval forces of the United States as may be necessary effectually to
prevent the fe1Iing, cutting down, or other destruction of the timber of

• -
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the United States in Florida, and to prevent the transportation or carrying away any such timber as may be already felled or cut down; and to
take such other and further measures as may be deemed advisable for the
preservation of the timber of the United States in Florida.
3 Stat . 651; R. S. 246o.

Schulenberg v. Haniman, 21 Wall. 44.

SEC. 268. If any person shall cut, or cause or procure to be cut, or aid,
assist, or be employed in cutting, or shall wantonly destroy, or cause or
procure to be wantonly destroyed, or aid, assist, or be employed in
wantonly destroying any live-oak or red-cedar trees, or other timber
standing, growing, or being on any lands of the United States, which,
in pursuance of any law passed,or hereafter to be passed, have been reserved or purchased for the use of the United States, for supplying or
furnishing therefrom timber for the Navy of the United States; or if
any person shall remove, or cause or procure to be removed,. or aid,
or assist, or be employed in removing from any such lands which have
been reserved or purchased, any live-oak or red-cedar trees, or other
timber, unless duly authorized so to do, by order, in writing, of a competent officer, and for the use of the Navy of the United States; or if
any person shall cut, or cause or procure to be cut, or aid, or assist, or
be employed in cutting any live-oak or red-cedar trees, or other timber
on, or shall remove, or cause or procure to be removed, or aid, or assist,
or be employed in removing any live-oak or red-cedar trees or other timber, from any other lands of the United States, acquired or hereafter to
be acquired, with intent to export, dispose of, use, or employ the same
in any manner whatsoever, other than for the use of the Navy of the
United States; every such person shall pay a fine not less than triple the
value of the trees or timber so cut, destroyed~ or removed, and shall be
imprisoned not exceeding twelve months.
•
4 Stat. 472; R. S. 2461. U.S. v. Briggs, 9 How. 351; Cotton v. U.S., 11 ;d. 229;
Hutchins v. King, I Wall. 53; Schulenberg v . Harriman, 21 id. 44. U. S. v. McEntee, U.S. Dist. Ct. Minn., Oct. 1877, in manuscript; U. S. v. Nelson, 5 Saw., C. C. 68.
Kansas v. Harrold, 9 Kansas, 194; Stevens v. Penier, 12 id. 297; James v. Snelson, 3
Mo. 278; Turley v. Tucker, 6 id . 583; Bower v. Higbee, 9 id . 259; Keeton v. Andsley, 19 id . 362; Woodruff v. Roberts, 4 La. Ann. 127; Lovett v. Noble, I Scamm.
(Ills.) 185 (II Ills. 529); Wincher v. Schrewsbury, 2 Scamm. (Ills.) 284; Rogersv.
2 id. 524. Decision Sec. Int.,
Soggs, 22 Cal. 444. I Op. Alt . Gen. 194,471,475;
Dec. 26, 1854 (1 Lester's L. L. 629). Decisions Com. G. L. 0., Sept. 1, 1665 (Zab. L.
L. 8g1); June 29, 1874 (1 Copp's L. 0 . 102); Dec. 11, 1878 (6 i'd. 76). Cir . G. L. 0., ·
Dec. 24, 1855 (Zab. L L. 888; Copp's L . L. 658; 1 Copp's L. 0. 102); May 2, 1877
(4 ~pp's L. O. 55); Aug. 15, 1878 (6 id. 21); June 27, 1879 (6 id. 59); May 1, 188<>
(7 ,'d. 26).
•

SEC. 269. If the master, owner, or consignee of any vessel shall knowingly take on board any timber cut on lands which have been reserved or
purchased as in the preceding section prescribed, without proper authority,
and for the use of the Navy of the United States ; or shall take on board
any live-oak or red-cedar timber cut on any other lands of the United
States, with intent to transport the same to any port or place within the
United States or to export the same to any foreign country, the vessel on
board of which the same shall be taken, transported, or seized, shall, with
her tackle, apparel, and furniture, be wholly forfeited to the United States,
and the captam or master of such vessel wherein the same was exported
to any foreign country against the provisions of this section shall forfeit
and pay to th~ United States a sum not exceeding one thousand dollars.
4 Stat. 472; R. S. 2462.

4 Op. Att. Gen. 247, 339, 403.

SEC. 270. It shall be the duty of all collectors of the customs within

--
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the States of Alabama, Mississippi, Louisiana, and Florida, before allowing a clearance to a~y vessel laden in whole or in part with live-oak timber, to ascertain satisfactorily that such timber was cut from private lands,
or, if from public ones, by consent of the Navy Department. And it is
also made the duty of all officers of the customs, and of the land officers
within those States, to cause prosecutions to be seasonably instituted
against all persons known to be guilty of depredations on, or injuries to,
the live-oak growing on the public lands.
4 Stat. 647 ; R. S. 2463. 4 Op. Att. Gen. 403.

SEC. 271. The Secretary of the Navy is authorized to cause an examination to be made of the condition of all lands in the State of Florida
which have beoo set apart or reserved for naval purposes, excepting the
reservation upon which the navy-yard at Pensacola is located, and to
ascertain wnether or not such reserved lands are or will be of any value
to the Government of the United States for naval purposes.
20

Stat.

470, 471 . .

SEc. 272. All of said lands which, in the judgment of the Secretary
of the Navy, are no longer required for naval purposes shall, as soon as
practicable, be certified by him to the Secretary of the Interior, and be
subject to entry and sale in the same manner and under the same conditions as other public lands of the United States: Provided, That all persons who ]:lave,in good faith, made improvements on said .reserved lands
so certified on the third day of March, eighteen hundred and seventynine, and who occupy the same, shall be entitled to purchase the part or
parts so occupied and improved by them, not to exceed one hundred and
sixty acres to any one person at one dollar and twenty-five cents per acre,
within such reasonable time as may be fixed by the Secretary of. the
.

fu~~~
20

Stat. 471.

SEC. 273. If any person or persons shall knowingly and unlawfully cut,
or shall knowingly aid, assist, or be employed in unlawfully cutting, or
shall wantonly destroy or injure, or procure to be wantonly destroyed or
injured, any timber tree or any shade or ornamental tree, or any other
kind of tree, standing, growing, or being upon any lands of the United
States, which, in punmance of law, have been reserved, or which have
been purchased by the United States for any public use, every such person or persons so offending, on conviction thereof betore any circuit or
district court of the United States, shall, for every such offense, pay a fine
not exceeding five hundred dollars, or shall be imprisoned not exceeding
twelve months: Pr()'lJit/ed,That nothing in this section shall be construed
to apply to unsurveyed public lands and to public lands subject to preemption and homestead laws, nor to public lands subject to an act to promote the development of the mining resources of the United States,
approved May tenth, eighteen hundred and seventy-two.
18 Stat. 481, 482. U. S.
Hutchins v. King, 1 Wall. 53.

fl.

1

Briggs; 9 How. 351; Cotton
Op. Att. Gen. 194-

fl.

U. S.,

11

id. 229;

SEC. 274. When any lands of the United States, not mineral, shall
have been entered and the Government price paid therefor in full, no
criminal suit or proceeding by or in the name of the United States shall
thereafter be had or further maintained for any trespasses upon or for or
on account of any material taken from said lands, and no civil suit or
proceeding shall be had or further maintained for or on account of any
trespasses upon or material taken from the said lands of the United States
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in the ordinary clearing of land, in workin~ a mining claim, or for agricultural or domestic purposes, or for maintaining improvements upon the
land of any bona-fide settler, or for or on account of any timber or material taken or used by any person without fault or knowledge of the trespass, or for or on account of any timber taken or used without fraud or
collusion by any person who, in good faith, paid the officers or agents of
the United States for the same, or for or on account of any alleged conspiracy in relation thereto : Provided, That the provisions of this section
shall apply only to trespasses and acts done or committed and conspiracies entered into prior to March first, eighteen hundred and seventy-nine:
And provided furtlur, That defendants in such suits or proceedings shall
exhibit to the proper courts or officer the evidence of such entry and
payment, and shall pay all costs accrued up to the time of such entry.
Act of June 15, 188o. U. S. v. McEntee, U. S. District Ct. Minn., Oct., 1877, in
manuscript. Decision Com. G. L. 0., June 29, 1874 (1 Copp's L. O. 152). Cir. G. L.
0., July 17, 188o (7 Copp's L. 0. 89).
·
SEC. 275. The act entitled" An act to amend the act entitled 'An act

to encourage the growth of timber on western prairies,' '' approved
March thirteenth, eighteen hundred and seventy-four, is amended to read
as follows : That, any person who is the head of a family, or who has
arrived at the age of twenty -one years, and is a citizen of the United
States, or who shall have filed his declaration of intention to become
such, as required by· the naturalization laws of the United States, who
shall plant, protect, and keep in a healthy, growing condition for eight
years ten acres of timber, on any quarter-section of any of the public
lands of the United States, or five acres on any legal subdivision of eighty
acres, or two and one-half acres on any legal subdivision of forty acres or
less, shall be entitled to a pa.tent for the whole of said quarter-section, or
of such legal subdivision of eighty or forty acres, or fractional subdivision
of less than forty acres, as the case may be, at the expiration of said eight
years, on making proof of such fact by not less than two credible witnesses, and a full compliance of the further conditions as provided in the
next section: Provided, That not more than one-quarter of any section
shall be thus granted, and that no person shall make more than one entry
u!:lder the provisions of this law.
·
20 Stat. ~ 13, 114, I 15. Decisions ?ec . Int., July 31, 1876 (3 <_::opp's
L. 0. 73); Aug.
3, 1_876 (3 id. 122); Jan. 4, 1~77 (3 i'tl. !81); Sept. 24, 1877 (4 id. 134); Feb. !2, 1879.
(6 fr/. 22); Aug. 23, 1879 (6 id. 113); Sept. 12, 1879; Dec. 4, 1879 (6 Copps L. 0.
153); April 30, 188o (7 id. 39). Decisions Com. G. L. 0 ., June 10, 1873 (Copp's L.
L. 657); June 24, 1873 (id. 652); June 6, 1874 (id. 653; I Copp's L. 0 . 58); June 20,
1874 (Copp's L. L. 658); June 30, 1874 (id. 656); Aug. 4, 1874 (id . 654; I Copp's
L. O. 92); Aug. 17, 1874 (1 Copp's L. 0. 92); Oct. 23, 1874 (Copp's L . L. 655; 2
Copp's L. 0. 39); Dec. 11, 1874 (6 Cop_p's L. 0. 174); Aug. 16, 1875 (2 id. 86);
March 27, 1876 (3 id. 3); June 30, 1876 (3 id. 73); July 6, 1876 (3 id. 71); July 17,
1876 (3 id. 72); Dec. 12, 1876 (3 id. 172); Jan. 27, 1877 ~3 id. 179); April 9 1877 (4
id. !62); July 25, !877 (4 id. 85); Dec. 18,_1879 (6 ii/ 154 ; March 16, 188o (7 id. 6).~
Apnl 15, 188o (7 id. 25); May _18,188o) 7 id. 39). Ctr. ~- ,. 0., M_ay3, 1876 (3 Copps
L. 0. 38); June 27, 1878 (5 id. 77); --,
1878 (5 id. 118). General ar., Sept. 1,
1879, pp. 23, 26.
.

SEc. 276. The person applying for the benefits of this law shall, upon
application to the register of the land district in which he or she is about
to make such entry, make affidavit, before the register or the receiver, or
the clerk of some court of record, or officer authorized to administer
oaths in the district where the land is situated; which affidavit shall be ·
as follows, to wit: I, ---,
having filed my application, number -,
for an entry under the provisions of an act entitled "An act to amend an

-
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act entitled 'An act to encourage the growth of timber on the western
187-, do solemnly swear (or affirm) that I
prairies,'" approved---,
am the head of a family (or over twenty-one years of age), and a citizen
of the United States (or have declared my intention to become such);
that the section of land specified in my said application is composed exclusively of prairie lands, or other lands devoid of timber; that this filing
and entry is made for the cultivation of timber, and for my own exclusive
use and benefit; that I have made the said application in good faith, and
not for the purpose of speculation, or directly or indirectly for the use or
benefit of any other person or persons whatsoever; that I intend to hold
and cultivate the land, and to fully comply with the provisions of the law;
and that I have ni;it heretofore made an entry under the timber-culture
laws.
20 Stat. 113, 114, u5.
Decisions Sec. Int., May r5, r876 (3 Copp's L . 0. 38); July
3r, 1876 (3 id. 73); Jan. 4, r877 (3 id. 18r); Sept. 24, 1877 (4 id. 134); Sept. 12,
1879. Decisions Com. G. L. 0 ., June 6, 1874 (Copp's L. L. 653; I Copp's L. O. 58);
Aug. 6, 1874 (Copp's L. L. 654); Oct. 23, 1874 (id . 655; 2 Copp's L. L. 39); Dec.
1r, 1874; Jan. 24, r879; Dec. 18, 1879 (6 Copp's L. 0. 154). Cir. G. L. 0., J!IJl.
8,
1878 {4 Copp's L. 0. r67); June 27, r878 (Sid . 77); --,
1878 (5 id. 118). Gen eral Cir. G. L. 0 ., Sept. 1, 187_9, p. 25.

SEC. 277. Upon filing said affidavit with the register and receiver, and
on payment of ten dollars if the tract applied for is more than eighty
acres, and five dollars if it is eighty acres or less, he or she shall thereupon be permitted to enter the quantity of land specified; and the party
making an entry of a quarter-section shall be required to break or plow
five acres covered thereby the first year, five acres the second year, and to
cultivate to crop or otherwise the five acres broken or plowed the first
year; the third year he or she shall cultivate to crop or otherwise the five
acres broken the second year, and to plant in timber, seeds, or cuttings
the five acres first broken or plowed, and to cultivate and put in crop or
otherwise the remaining five acres, and the fourth year to plant in timber,
seeds, or cuttings the reµiaining five acres. All entries of less quantity
than one quarter -section shall be plowed, planted, cultivated and planted
to trees, tree-seeds, or cuttings, in the same manner and in the same proportion as hereinbefore provided for a quarter-section : Provided, kowever, That in case such trees, seeds, or cuttings shall be destroyed by
grasshoppers, or hy extreme and unusual drouth for any year or term of
years, the time for planting such trees, seeds, or cuttings shall .be extended
one year for every such year that they are so destroyed : Provided, further, That the person making such entry shall, before he or she shall be
entitled to such extension of time, file with the register and the receiver
of the proper land-office an affidavit, corroborated by two witnesses, setting forth the destruction of such trees, and that, in consequence of such
destmction, he or she is compelled to ask an extension of time, in accordance with the provisions of this law.
·
20 Stat. 113, 114, 115. Decisions Sec. Int., May 17, 1876 (3 Copp's L. 0. 38); Dec.
23, 1876 (3 id. 18o); April 2; 1877 (4 id. 2r); May 29, 1878 (5 id. 87); Dec. 4, 1879
(6 id. 153); Aprif 30, 188o (7 id. 39); May 3r, 188o (7 id. 39). becisions Com.
G. L. 0., June 24, 1873 (Copp's L. L. 652); July 25, 1874 (id . 653); 1 Copp's L. O.
92); Aug. 4, 1874 (Copp's L. L. 654); Dec. 11, 1874; Jan. 21, 1875 (1 Copp's L. O.
171); :Feb.11, 1875 (Copp's L. L. 654; I Copp's L. O. 181); June 28, 1875 (2 Copp's
L. 0. 54); July 1, 1875 (2 id. 54); Sept. 27, 1875 (2 id. 100); Dec. 3, 1875 (2 id .
. 133); July 6, 1876 (3 id. 72); July 17, 1876 (3 id. 71); April 9, 1877 (4 id . r62); July
18, 18n (4 id: r62); July 24, _1877(4 id. 85);, Jan. 24, 1879; May, rS, 188o (7 Copp's
L. 0 . 39). Car. G. L. 0., Apnl 6, r874 (Copps L. L. 649; I Copps L. 0. 26). General Cir. G. L. 0., Sept. 1, 1879, pp. 25, 27.
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SEC. 278. No final certificate shall be given, or patent issued, for the
land so entered until the expiration of eight years from the date of such
entry; and if, at the expiration of such time, or at any time within five
years thereafter, the person.making such entry, or, if he or she be dead,
his or her heirs or legal representatives, shall prove by two credible witnesses that he or she or they have plant,:d, and, for not less than eight
years, have cultivated and protected such quantity and character of trees
as aforesaid ; that not less than twenty-seven hundred trees were planted
·on each acre, and that at the time of making such proof that there shall
be then growing at least six hundred and seventy-five living and thrifty
trees to each acre, they shall receive a patent for such tract of land .
20 Stat. u3, 114, 115.
Decisions Sec. Int., Dec. 23, 1876 (3 Copp's L . 0. 18o);
No~. 14, 1877 (4 id . 134); Dec. 22, 1877 (5 i d. 21) ; Sept. 17, 1878 (5 id. 119); April
30, 188o (7 id . 39). Decisions Com. G. L. O., June 24, 1873 (Copp's L. L. 652); Feb.
11, 1875 (id. 654); March 11, 1875 (id. 655); ·March 23, 1875 (id. 656) ; June 28,
1875 (2 Copp's L . 0. 54); July 1, 1875 (2 id . 54); Sept. 2, 1875 (2 id. 117); Dec. 3,
1875 (2 id . 134); March 10, 1877 (4 id . 162); Jan. 8, 1878 (4 id. 167); May 18, 188o
(7 id. 39) . Cir. G. L. O.; June 27, 1878 (5 Copp's L. 0. 77). General Cir. G. L. O. ,
Sept. 1, 1879, p. 24.
.

SEC. 279. If at any time after the filing of said affidavit, and prior to
the is.5Uingof the patent for said land, the claimant shall fail to comply
with any of the requirements of this law, then and in that event such
land shall be subject to entry under the homestead laws, or by some other
person under the provisions of this law : PrtJ'llided, That the party making claim to said land, either as a homestead settler, or under this law,
shall give at the time of filing his application, such notice to the original
claimant as shall be prescribed by the rules established by the Commissioner of the General Land Office; and the rights of the parties shall be
determined as in other contested cases.
20 Stat. 113, ll4, 115. Decisions Sec. Int:, .March 19, 1877 (4 Copp's L. 0 . 21);
May 28, 1877 (4 id. 54) ; Sept. 17, 1878 (5 id . 119); Aug. 23, 1879 (6 id. 113) ; March
4; 188o (7 id. 39);. May 31, 188o (7 id . 39). Decisions Com. G. L, 0., June 30, 1874
(Copp's L. L. 656); Dec. 11, 1874 (6 Ccspp's L . 0 . 174); March 11, 1875 (Copp's L .
L. 655); March 23, 1875 (id. 656); March 25, 1875 (id. 657) ; Oct. 30, 1875 (2 Copp's
L. O. u7); Feb. 18, 1876 (2 id. 18o); May 11, 1876 (3 id . 22); July 20, 1876 (3 id.
72); March 30, 1_877(4 id. 76) ; Jufy 13, 187~ (4 id . 77); Dec. 4, 1877 (4 id. 149);
Nov. 1, 1878 (5 1d. 147); March 4, 1879 (6 ,d. 126); Oct. 22, 1879; Feb. 17, 188o;
April 15, _188o (7 Copp·s L. 0 . 25) . . Cir. G. L. 0., Dec .. 28, 187.7(4 id . 166) ; June 27,
1878 (5 ,d. 77); --,
1878 (5 id . 118). General Cir. G. L. 0., Sept. 1, 1879, pp.
25, 27.

SEC. 280. No land acquired under the provisions of· this law shall, in
any event, become liable to the satisfactioQ of any debt or debts contracted prior to the issuing of the final certificate therefor.
20 Stat. 113, 114, 115. Cir. G. L. 0., June 27, 1878 (5 Copp's L. 0. 77). General
Cir. G. L. 0 ., Sept. 1, 1879, p. 25.
.

SEC. 281. The Commissioner of the General Land Office is required to
prepare and issue such rules and regulations, consistent with this law, as
shall be ·necessary and proper to carry its provisions into effect; and the
registers and receivers of the several land offices shall each be entitled to
receive two dollars at the time of entry, and the like sum when the claim
is finally established and the final certificate issued.
20 Stat. 113, 114, 115.

SEc. 282 . The fifth section of the.act entitled "An act in addition to
an act to punish crime!\ against the United States, and for other purposes", approved March third, eighteen hundred and fifty-seven, shall
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extend to all oaths, affirmations, and affidavits required or authorized by
this act.
11 Stat. 250; 20 id. 113, 114, 115; R. S. 5392. Cir. G. L. 0., June 27, 1878 (5
Copp's L. 0. 77). General ar. G. L. 0., Sept. 1, 1879, p. 26.
SEC. 283 . Parties who have already made entries under the acts ap-

proved March third, eighteen · hundred and seventy-three, and March
thirteenth, eighteen hundred and seventy-four, shall be permitted to
complete the same upon full compliance with the provisions of this
chapter; that is, they shall, at the time of making their final proof, ba,·e
had under cultivation, as required by this chapter, an amount of timber
sufficient to make the number of acres required by this chapter; and all
laws and parts of laws in conflict with the provisions of this chapter are
hereby repealed.
17 Stat. 6o5; 18 id. 21; 20 id. 113; 114, 115. Decision Sec. Int ., March 17, 1879
(6 Copp's L. 0. 21). Decisions Com. G. L. 0., Feb. 14, 1879 (6 Copp's L. O. 22);
April 1, 1879 (6 i'd. 126). Cir. G. L. 0., June 27, 1878 (5 Copp's L. O. 77). Genew
Cir. G. L. 0., Sept. 1, 1879, p. 24.
SEC. 284. The notices of contest provided by law under the tree-

culture laws shall be printed in some newspaper printed in the county,
where the land in contest lies; and if no newspaper be printed in such
county, then in the newspaper printed in the county nearest to such land.
20 Stat. 91.
SEC. 285.

Cir. G. L. 0., June 12, 1878 (5 Copp's L . O. 101).

When any timber-culture claimant shall file a written relinquishment of his claim in the local land office, the land covered by such
claim shall be held as open to settlement and entry without further action
on the part of the Commissioner of the General Land .Office.
Act of May 14, 188o. Decisions Com. G. L . 0., Nov. 5, 1875 (2 Copp's L. 0. 133};
July 18, 1877; Aug. 18, 1877 (4 id. 85); Nov. 1. 1878 (5 id. 147); March 3, 1880.
SEC. 286. In all cases where an"yperson has contested, paid the land

office fees, and procured the cancellation of any timber-culture entry, he
shall be notified by the register of the land office of the district in which
such land is situated of such cancellation, and shall be allowed thirty days
from date of such notice to enter said lands; and the register shall be entitled to a fee of one dollar for the giving of such notice, to be paid by
the contestant, and not to be reported.
Act of !',fay 14, 188o. Decisions Sec. Int., March 29, 1877 (3 Copp's L. 0. 21);
May 28, 1877 (3 id. 54).
·
NoTE.-The following acts authorizing settlers upon the public lands under the preemption, homestead, and timber-culture laws, whose crops were destroyed by grasshoppers, to absent themselves temporarily from their lands, and extending the time for making final proof, have been passed from time to time by Congress, viz : 18 Stat. 81 ; 19 id.
54, 5S, S9, 405; 20 id. 88, 16g; act of June 4, 188o.
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SEC. 287. The President is authorized to reserve from the public lands,
whether surveyed or unsurveyed, town sites on the shores of harbors, at
the junction of rivers, important portages, or any natural or prospective
centers of population.
12

Stat. 754; 19 id. 392; R. S. 238o.

SEC. 288. When, in the opinion of the, President, the public interests

require it, it shall be the duty of the Secretary of the Interior to cause
any of such reservations, or part thereof, to be surveyed into urban or
suburban lots of suitable size, and to fix by appraisement of disinterested
persons their cash value, and to offer the same for sale at public outcry to
the highest bidder, and thence afterward to be held subject to sale at
private entry, according to such regulations as the Secretary of the Interior may prescribe ; but no lot shall be disposed of at public sale or
private entry for less than the appraised value thereof; and all such sales
shall be conducted by the register and receiver of the land office in the
district in which th~ reservations may be situated, in accordance with the
instructions of the Commissioner of the General Land Office.
12

Stat. 754; R. S. 2381. Decision Sec. Int ., Aug. 28, 188o (8 Wash. Law Rep . 574).

SEC. 289 . In any case in which parties have already founded, or may

hereafter desire to found, a city or town on the public lands, it may be
lawful for them to cause to be filed with the recorder for the county in
which the same is situated, a plat thereof, for not exceeding six hundred
and forty acres, describing its exterior boundaries according to the lines
of the public surveys, where such surveys have been executed; also giving
the name of such city or town, and exhibiting the streets, squares, blocks,
lots, and aUeys, the size of the same, with measurements and area of each
municipal subdivision, the lots in which shall each not exceed four thousand two hundred square feet, with a statement of the extent and general character of the improvements; such map and statement to be verified under oath by the party acting for and in behalf of the persons proposing to establish such city or town; and within one month after such
filing there shall be transmitted to the General Land Office a verified
transcript of such map and statement, accompanied by the testimony of
two witnesses that such city or town has been established in good faith;
and when the premises are within the limits of an organized land district,
a similar map and statement shall be filed with the register and receiver,
and at any time after the filing of such map, statement, and testimony in
the General Land Office it may be lawful for the President to cause the
lots embraced within the limits of such city or town to be offered at
public sale to the highest bidder, subject to a minimum of ten dollars for
each lot; and such lots as may not be disposed of at public sale shall

128

PUBLIC LAND COMMISSION'S CODIFICATION.

thereafter be liable to private entry at such minimum, or at such reasonable increase or diminution thereafter as the Secretary of the Interior may
order from time to time, after at least three months' notice, in view of the
increase or decrea.'ie in the value of the municipal property. But any
actual settler upon any one lot, as above provided, and upon any additional lot in which he may have substantial improvements shall be entitled to prove up and purchase the same as a pre-emption, at such minimum, at any time before the day fixed for the public sale.
13 Stat. 343; R. S. 2382. Towsley v. Johnson, I Neb. 95; Nevada v. Rhodes. 4
Nev. 312; Robinson v. Imperial Silver, etc., 5 id. 44; Bell v. The Bed Rock Tunnel
Mining Co., 36 Cal. 214. Decision Com. G. L. 0 ., April 4, 1868 (Zab. L. L. 1¢).
Cir. G. L. 0., Aug. 20, 1864 (Zab. L. L. 179; Copp's L. L. 661); Oct. 20, 1865
(Copp's L. L. 678).

SEC. 290. When such cities or towns are established upon unsurveyed
lands, it may be lawful, after the extension thereto of the public surveys,
to adjust the extension limits of the premises according to those lines,
where it can be done without interference with rights which may be
vested by sale ; and patents for all lots so disposed of at public or private
sale shall issue as in ordinary cases.
13 .Stat. 344; R. S. 2383.

•

SEC. 291. If within twelve months from the establishment of a city or
town on the public domain, the parties interested refuse or fail to file in
the General Land Office a transcript map, with the statement and testimony called for by the provisions of section two hundred and eightynine, it may be lawful for the Secretary of the Interior to cause a survey
and plat to be made of such city or town, and thereafter the lots in the
same shall be disposed of as required by such provisions, with this exception, that they shall each be at an increase of fifty per centum ()n the
minimum of ten dollars per lot.
·
13 Stat. 344; R. S. 2384.

SEc. 292. In the case of any city or town, in which the lots may be
variant as to size from the limitation fi.ted in section two hundred and
eighty-nine, and in which the lots and buildings, as municipal improvements, cover an area greater than six hundred and forty acres, such variance as to size of lots or excess in area shall prove no bar to such city or
town claim under the provisions of that section ; but the minimum price
of each lot in such city or town, which may contain a greater number of
square feet than the maximum named in that section, shall be increased
to such reasonable amount as the Secretary of the Interior may by rule
es~~
• .
13 Stat. 530; R. S. 2385. Cir. G. L. 0., April 26, 1865 (Zab. L. L.
L. 664); Oct. 20, 1865 (Copp's L. L . 678).
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SEc. 293. Where mineral veins are possessed, which possession is recognized by local authority, and to the extent so possessed and recognized,
the title to town lots to be acquired shall be subject to such recognized
possessi9n and the necessary use thereof; but nothing contained in this
section shall be so construed as to recognize any color of title in possessors fi;>rmining purposes as against the United States.
13 Stat. 530; R. S. 2386. Decision Sec. Int., March 4, 1879 (6 Copp's L . O. 3).
Decisions Com. G. L. 0., June 16, 1874 (Copp's L. L. 698); Dec. 3, 1875 (2 Copp's i'...
0 . 150); Oct. 27, 1876 (3 id . 114); Nov. 23, 1876 (3 id. 131); April 9, 1877 (4 id. 46).

SEC. 294. Whenever any portion of the public lands have been or may
be settled upon and occupied as a town site, not subject to entry under
the agricultural pre-emption laws,. it is lawful, in case such town be incor-
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porated, for,the corporate authorities thereof, and, if not incorporated,
for the judge of the county court for the county in which such town is
situated, to enter at the proper land-office, and at the minimum price, the
land sosettled and occupied in trust for the several use and benefit of the
occupants thereof, according to their respective interests; the execution
of which trust, as to the disposal of the lots in such town, and the proceeds of the sales thereof, to be conducted under such regulations as may
be prescribed by the legis1ative authority of the State or Territory in which
the same may be situated.
1~ Stat. 541; 18 id . _254; R. S. 23~7. J?redge "· Forsyth, 2 Black, _563;_ Huuey "'·
Smith, 9 Otto 20; Stnngfellow "· Cain, 9 fr/. 610; Cannon v . Pratt, 9 id.619. Rootv.
Shicld5, 1 Woolw.,C. C. 340; Cbopman v. School Dilt. 1, I Deady, C. C. 1o8. Cush
City, 26 ut.66;
"· Spalding, 6 Mich. 193; Clark v. Roy, 20 Wis. 478; Perry v. Su~r
Leech v. Ranch, 3 Minn. 448; Castner v. Gunther, 6 id. 63; Weisberger v. Tenney, 8
id. 456; Cathcart fl. Kortum, 11 id. 45; City of Winona v. Huff, 11 id. 119; Carson"·
Smith, 12 id. 546; Coy v. Cqy, I 5 id. I 19; Mankato v. Meagher, 17 id . 265 ; Tecumseh Townsite Lease, 3 Neb. 267; Burbankv. Ellis, 7 id. 156; Winfield Town Co. t1.
Morris, JI Kansas 128; Independent Town Co. v. De Long, JI id. 152; Sherry"·
Sampson, 11 id. 61 I; McTaggart v. Harrison, 12 id. 62; Setter v. Avery, 15 id. 157;.
Allen v. Houston, 21 id. 194; Treadway v. Wilder, 8 Nev. 91; Leeker 11. Chapin, 12
id . 65; Hussey v. Smith, 1 UtiU), 129; Pratt v. Young, I id. 347; Edwards v. Tracey,
2 Montana,49 ; Hall fl. Ashby, 2 id. 489; Cofield v. McClellan, 1 Colo. 370; Clayton
v. Spencer, 2 id. 378; Georgetown v. Glue, 3 id. 230; Tucker v. McCoy, 3 id. 284;
Adams v. Brinkley, 4 id. 247; Doll v. Meador, 16 Cal. 296; Ricks v. Reed, 19 id. 551.
Decisions Sec. Int ., June 30, 1858 (1 Lester's L. L. 435); July 9, 1858 (1 id. 435);
Sept. 8, 1&59(1 id. 443); April 28, 1S74 (1 Copp's L. 0. 42); June 8, 1875 (2 id.85);
June 5, 1876 (3 id. 50); July
1876 (3 id. 86); April 17, 1877 (4 id. 45),; April
30, 1878; Apnl 17, 1879. Deas10ns Com. G. L. 0., Oct . 18, 1858 (1 Lester s L L
437); June 29, 1874 (1 Copp's L.
68); July 13, 1874 (1 id. 68) . Cir. G, L. O ••
Sept. 21. 1868 (Copp's L. L. 678).

2f':
o:

SEC. 295. The entry of the land provided for in the preceding section
shall be made, or a declaratory statement of the purpose of the inhabitants
to enter it as a town site shall be filed with the register of the proper landoffice, prior to the commencement of the public sale of the body of land
in which it is included, and the entry or declaratory statement shall
include only such land as is actually occupied by the town, and the title
to which is in the United States; but in any Territory in which a landoffice may not have been established, such declaratory statements may be
filed with the surveyor-general of the surveying district in which the lands
are situated; who shall transmit the same to the General Land-Office.
14 Stat. 541; 18 id. 254; R. S. 2388. Stark v. Starrs, 6 Wall, 402. Decisiona Sec, .
Int., Aug. 18,t856 (1 Lester's L. L. 431); June 26, 1858 (1 id . 432); June 30, 1858.
(1 id. 435); July 9, 1858 (1 id . 435); Nov. 5, 1858 (1 id. 441); Nov. 5, 1858 (1 id.
442); April 13, 1859 (1 id. 44:.1); Sept. 27, 1872 (Copp's L. L. 373). Decisions Com.
G. ~- 0., Dec. 7, 1872 (1 Copp'&_L. 0. 6); March 21, 1874 (1 id. _7); Oct. 11, 1877(4 id. 132); August 23, 1878. Ctr. G. L. 0., Sept. 21, 1868 (Copps L. L. 678).

SEC. 296. If upon surveyed lands, the entry shall in its exterior limit be
made in conformity to the legal subdivisions of the public lands authorized by law; and where the inhabitants are in number one hundred, and
less than two hundred, shall embrace not exceeding three hundred and.
twenty acres; and in cases where the- inhabitants of such town are more·
than two hundred, and less than one thousand, shall embrace not exceed:.
ing six hundred and forty acres ; and where the number of inhabitants is
one thousand and over one thousand, shall embrace not exceeding twelve
hundred and eighty acres; but for each additional one thousand inhabitants, not exceeding five thou.-;and in all, a further graQt of three hundred
and twenty acres shall be allowed.
14 Stat . 541 ; 18 id. 254; 19 id. 392;. R. S. 2389. Decisions Sec. Int., JulyS, 1871
9
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(Copp's L. L. 683); July :z8, 1871 (id. 685); Aug, 9, 1871 (id. 686); June 5, 1876 (3
Copp's L. O. 50); March 19, 1879 (6 id. 136). Decision Com. G. L. 0., June :z9, 1874
(1 Copp's L. 0. 68).' Cir. G. L. 0., Sept. :z1, 1868 (Copp's L. L. 678).
SEC. :z99. The words "not exceeding five th1:msand in all," in the

preceding section, shall not apply to Salt Lake City, in the Territory of
Utah ; but such section shall be so construed in its application to that
city that lands may be entered for · the full number of inhabitants contained therein, not exceeding Jifteen thousand ; and as that city covers
school-section number thirty-six, in township number one•north, of range
number one west, the same may be embraced in such entry, and i!)dem. nity shall be given therefor when a grant is made by Congress of sections
sixteen and thirty-six, in the Territory of Utah, for school purposes.
16 Stat. 183; 18 id. 254; R. S. 2390.

SEC. 298. It shall be lawful for any town which has made, or may hereafter make entry of less than the maximum quantity of land named in
section two hundred and ninety-six, to make such additional entry, or entries, of contiguous tracts, which may be occupied for town purposes as
when added to the entry or entries there[to]fore made will not exceed
twenty-five hundred and sixty acres: Provided, That su<;hadditional entry shall not together with all prior entries be' in excess of the area to
which the town may be entitled at date of the additional entry by virtue
of its population as prescribed in said section.
19 Stat. 39:z, 393.

SEC. 299. The existence or incorporation of any town upon the public
·lands of the United States shall not be held to exclude from pre-emption
or homestead entry a greater quantity than twenty-five hundred and sixty
acres of land, or the maximum area which may be entered as a town site
under existing laws, unless the entire tract claimep or incorporated as such
town site shall, including and in excess of the area above specified, be
actually settled upon, inhabited, improved, and used for business and
municipal purposes.
19 Stat. 392. Decisions Sec. Int., Oct.
(6 ii/. I 10).

1,

1879 (6 Copp's L. 0. 109); Oct. 8, 1879

SEC. 300. Where entries have been heretofore allowed upon lands afterward ascertained to have been embraced in the corporate limits of any
town, but which entries are or shall be shown, to the satisfaction of the
Commissioner of the General Land Office, to include only vacant unoccupied lands of the United States, not settled upon or used for municipal
purposes, nor devoted to any public use of such town, said entries, if regular in all respects, are hereby confirmed and may be carried into patent:
Provided, That this confirmation shall not operate to restrict the entry
of any town site to a smaller area than the maximum quantity of land
which, by reason of present population, it may be entitled to enter under
section two hundred and ninety-six.
19 ~tat. 39:z. Decisions Sec. Int., Oct. 11 1879 (6 Copp's L. 0. 109); Oct. 8, 1879
(6 id. uo).

SEC. 301. Whenever the corporate limits of any town upon the public
domain are shown or alleged to include lands in excess of the maximum
area specified in section two hundred and ninety-nine, the Commissioner
of the General Land Office may require the authorities of such town, and
it shall be lawful for them, to elect what portion of said lands, in compact
form and embracing the actual site of the municipal occupation and improvement, shall be withheld from pre-emption and homestead entry; and
thereafter the residue of such lands shall be open to disposal under the
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homestead and pre-emption laws. Upon default of said town authorities
to make such selection within ·sixty days after notification by the Commissioner, he may direct testimony respecting ·the actual location and extent
of said improvements, to be taken by the register and receiver' ofthe district in which such town may be situated; and, upon receipt of the same,
he may determine and set off the proper site according to section two
hundred and ninety-nine, and declare the remainin~ lands open to settlemen.t and entry under the homestead and ·pre-emption laws; and i't shall
be the duty of the secretary and of each of the Territories of the United
States to furnish the surveyor-general of the Territory for the use of the
United States a copy duly certified of every act of the legislature of the
Territory incorporating any city or town, the same to be forwarded by
such secretary to the surveyor-general within one month from date of its
approval.
19 Stat, 392. Decisions Sec. Int., Oct. 1, 1879 (6 Copp's L. 0. 109); Oct. 8, 1879
(6 id. 110).

SEC. 302. Any act of the trustees not made in conformity to the
regulations alluded to in section two hundred and ninety-four shall be
void .
14 Stat. 541; 18 id. 254; R. S. 2391.. Cathcart v . Kortum, II Minn. 45; Setter v.
Avery, 15 Kansas 157; Treadway v . Wilder, 8 Nev. 91; Treadway v. Wilder,9 id. 67;
Edwards v. Tracy , 2 Montana, 49; Hall v . Ashby, 2 id. 489.

SEC. 303. There shall be granted to the several counties or parishes of
each State and-Territory, where there are public lands, at the minimum
price for which public lands of the United States are sold, the right of
pre-emption to one quarter-section of land, in each of the counties or
parisl:ies, in trust for such counties or parishes, respectively, for the estab- '
lishment of seats of justice therein ; but the proceeds of the sale of each
of such quarter -sections shall be appropriated for the purpose of erect ing
public buildings in the county or parish for which it is located, after
deducting therefrom the amount originally paid for the same. And the
seat of justice for such counties or parishes, respectively, shall be fixed
previou sly to a sale of the adjoining lands within the county or parish for
which the same is located.
4 Stat. 50; R. S. 2286. Whitelaw v. Reese, 4 Oreg. 335.

SEC. 304. No title shall be acquired, under the foregoing provisions of
this chapter, to any mine of gold, silver, cinnabar, or copper; or to any
valid mining claim or possession held under existing laws.
14 Stat. 541; 15 id. 67; _18 id . 254 ; R. S. 2392. Decision Sec. Tht., March 4, 1879
(6 Copp's L. 0 . 3). Decisions Com. G. L. 0., April 21, 1874 (1 Copp's L. 0 . 19);
June 16, 1874 (Copp's L. L. 698); Dec. 23, 1875 (2 Copp's L. 0 . 150); Oct. 27, 1876
(3 id . II4); Nov. 23, 1876 (3 id. 131) ; April 9, 1877 (4 id. 46).

SEC. 305 . The provisions of this chapter shall not apply to military or
other reservations heretofore made by the United States, nor to reservations made for light-houses, custom-houses, mints, or such other public
purposes as the interests of the United · States may require, whether held
under reservations . through the Land-Office by title derived from the
Crown of Spain, or otherwise.
14 Stat. 541 ; 19 id. 264; R. S. 2393.

SEC. 306 .. The inhabitants of any town located on the public lands may
avail themselves, if the town authorit ies choose to do so, of the provisions
of sections two hundred and ninety-four , two hundred and ninety-five,
and two hundred and ninety-six; and, in addition to the minimum price
of the lands embracing any town site so entered, there shall be paid by

•
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the parties availing themselves of such provisions all costs of surveying
and platting any such town site, and expenses incident thereto incurred
by the United States, before any patent issues therefor; but nothing contained in the sections herein cited shall prevent the issuance of patents
to persons who have made or may hereafter make entries, and elect to
proceed under other laws relative to town sites in this chapter set forth.
15 Stat. 67; 18 id. 254; R. S. 2394-

CHAPTER
XI.-BOUNTY-LAND
WARRANTS
ANDSCRIP.
Sec.

Sec.

307. Bounty lands for soldiers in certain 331. When proofs may be filed by legal
wars.
representatives.
3o8. Certain classes of persons in the Mex• 332. Military bounty-land warrants and
ican war, their widows, etc., entitled
locations assignable.
to forty acres.
333. Warrants located on double-minimUIJI
309. Militia and volunteers in service since
lands, excess paid in cash.
1812.
·
334. Claims for bounty lands in virtue of
310. Persons not entitled under ~ceding
certain acts named.
sections.
335. Same
subject:
311. Period of captiyity added to actual 336. Sales, mortgages, letters of attorney,
service.
etc., made before issu, of warrant,
312. Warrant and patent to issue, when.
to be void.
.
313. Widows of persons entitled .
337. Warrants to be located free of expense
314. Additional bounty lands, etc.
by CommiS&ionerofLand-Oftice,etc.
315. Clunder last section specified.
3J8. Mode of issuing patents to the heirs
316. What classes of persons entitled umler
of persons entitled to bounty lands.
section 314, without regard to length 339. Relocation of military bounty-land
of service.
warrants in cases of error.
317. Widows and children of persons en- 340. Authorizing the issuance of Sioux
• titled under section 314.
half-brct:d scrip.
318. Subsequent maniage of widow.
341. Cenificates of location or scrip to issue
319. · Minors under section 317.
in satisraction of confirmed private
320. Proof of sen ·ice.
.
land claims which cannot be located.
321. Formt:r evidence of right to bounty 342. Issuance and location of judicial scrip
land to be received in certain cases.
in lieu of confirmed private land
322. Allowance of time of service for disclaims.
tance from .home to place of muster 343. Patent to issue on scrip locations.
344- Porterfidd s:rip, how located.
or discharge.
323. Indians included.
345. Valentine scrip, how located.
324. Former evidence of right to a P.CDsion 346. Coles scrip, how issued and located.
to be received in ct:rtain cases on 347. Chippewa half-breed scrip, Red Lake
application for bounty land
and Pembina bands.
325. Deserters not entitled lo bounty land. J48. Chippewa half-breed scrip, Lake Su326. Lost warrants, pro,·isions for.
perior bands.
327. Discharges; omissions al)d loss of, 349. Certain lands located in good faith by
provided for.
claims arising under treaty of Sept.
328. New warrant issued in lieu of lost
30, 1854, may be purchased, etc.
warrant.
350. Scrip to be issued in lieu of revolu329. RegulJtions of Secretary of Interior.
tionary bounty-land warrants.
330. Death of claimant after establishing 35 I. Scrip to be iS11uedin lieu of Virginia
right, aqd before issuing of warrant.
bounty-land warrants.

SEC. 307. Each of the surviving, or the widow or minor children o{
deceased commissioned and non-commissioned officers, musicians, or privates, whether of regulars, volunteers, rangers, or militia, who performed

PUBLIC LAND COMMISSION'S CODIFICATION.

183

military service in any regiment, company, or detachment, in the service
of the United States, in the war with Great Britain, declated on the eighteenth day of Jun~, eighteen hundred and twelve, or in any of the Indian
wars since seventeen hundred and ni~ety, and prior to the·third of March,
eighteen hundred and fifty, and each of the commissioned officers who was
t"ngaged in the mihtary service of the United States in the war with Mexico, shall be entitled to lands as follows: Those who engaged to serve
twelve months or during the war, and actually served nine months, shall
receive one hundred and sixty acres, and those who engaged to serve six
months, and actually served four months, shall receive eighty acres, and
those who engaged to serve for any or an indefinite period, and actually
served one month, shall receive forty acres; but wherever any officer or
soldier was honorably discharged in consequence of disability contracted
in the service, before the expiration of his period of service, he shall receive the antount to which he would have been entitled if he had served
the full period for which he had engaged to serve. All the persons enumerated in this section who enlisted in the Regular Army, or were mustered
in any volunteer company for ). period of not less than twelve months,
and who served in the war with Mexico and received an honorable discharge, or who were killed or died of wounds received or .sickness incurred in the course of such service, or were discharged before the expiration of the term of service in consequence of wounds receiv!d or sickness
incurred in the course of such service, shall be entitled to receive a certi ficate or warrant for one hundred and sixty acres of land : or at option
Treasury scrip for one hundred dollars bearing interest at six per cent.
per annum, payable semi-annually, at the plea'!ure of the Government. In
the-event of the death of any one of the persons mentioned in this section
during service, or after his discharge, and before the issuing of a certificate or,warrant, the warrant or scrip shall be issued in favor of his family
or relatives; first, to the widow and his children; second, his father;
third, his mother ; fourth, his brothers and sisters.
9 Stat. 125, 126, 520; R. S. 2418. 2 Op. Att. Gen. 501, 5o6; 3 id. 382; Sid. 387,
6og, 702; 9 id. 427. People v. Auditor, 9 Mich. 134; Mntthews"· Rector, 24 Ohio
St. 439. Cir. G. L. 0., June J, 1847 (I Lester's L. L. 576); Oct. I, 1847 (r id. 578);
April 1, 1848 (rid. 579}; Aug. 28, 1848 (r id . 58o); March JI, 185r (r id. 58r);
March JI, 1851 (rid. 583); April 4, 185r (rid. 584). Cir. Com. Pensions, 1879.

SEC. 308. The persons enumerated in the preceding section receive<l
into service after the commencement of the war with Mexico, for less than
twelve months, and who served such term, or were honorably discharged,
are entitled to receive a certificate or warrant for forty acres, or scrip for
twenty-five dollars if preferred, and in the event of the death of such person during service, or after honorable dischare-e before the eleventh of
February, eighteen hundred and forty-seven, the warrant or scrip shall
issue to the wife, child, or children, if there be any, and if none, to the
father, and if no father, to the mother of such soldier.
9 Stat. 126; R. S. 2419. 2 Op. Au. Gen. 501. Cir. G. L. 0., June 3, 1847 (1 Lester's LL. 576); March 31, r851 (1 id. 581). Cir. Com. Pen&ions, r879.

SEC: 309. Where the militia, or volunteers, or State troops of any State
or Territory, su~uent
to the eighteenth day of June, eighteen hundred
and twelve, and pnor to March twenty second, eighteen hundred and
fifty-two, were called into service, the officers and soldiers thereof shall.be
entitled to all the benefits of section three hundred and seven, upon proof
of length of service as therein required.
JO

Stat. 4; R. 5. 2420. 2 Op. Att. Gen. 501.
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SEC. 310. No person shall take any benefit under the provisions of the
three preceding sections, if he has received, or is entitled to receive, any
military land-bounty under any act of Congress passed prior to the
twenty-second March, eighteen hundred and fifty-two.
9 Stat. 520; R. S. 2421.

Decisions Sec: Int., April 12, 1855 (r Lester's L. L. 614).

SEC. 3u. The period during which any officer or soldier remained in
captivity with the enemy shall be estimated and added to the period of
his actual service, and the person so retained in captivity shall receive
land under the provisions of sections three hund.red and seven and three
hundred and nine, in the same manner that he would be entitled in
case he had entered the service for the whole term made up by the addition of the time of his captivity, and had served during such term .
9 Stat. 520; R. S. 2422.

SEC. 3u. Every person for whom provision is made by sections three
hundred and seven and three hundred and nine shall receive a warrant
from the Department of the Interior for the quantity of land to which
he is entitled; and, upon the return of such warrant, with evidence of
the location thereof having been kgally made, to the General Land-Office,
a patent shall be issued therefor.
9 Stat. 520; R. S. 2423. Wirth v. Branson, 8 Otto r 18. 2 Op. Att. Gen. 501 ; S
id. 387,657, 7'02. Galup v. Arm.~rong, 22 Cal. 48<>;
Callaway v. Fash, 50 Mo. 420;
Fisher
Wisnq, 34 Iowa, 447 ; Railway Co. ,,. Clingman, 43 id . 3o6; Scott
Chickasaw Co., 46 id. 253; Calder v. Keegan, 30 Wis. 126; Ausley v. Petenon, 30 id. 653;
Merrill v. Hartwell, 11 Mich, 200; Johnson v. Gilfillan, 8 Minn. 395; Brill v. Styles.
35 Ills, 305. Cir. G. L. 0., March 31, 1851 (6 Lester's L. L. 581). Cir. Com. Pensions, 1879.
·

v.

v:

SEC. 313. In the event of the death of any person, for' whom provision
.is made by sections three hundred and seven and three hundred and nine,
and' who did not receive bounty-land for his services, a like wairant shall
issue in fa_vor of his widow, who shall be entitled to one hundred and
sixty acres of land in case her husband was killed in battle ; nor shall a
subsequent marriage impair the right of any widow to such warrant, if
she be a widow at the time of making her application.
•
9 Stat. 520; R . S. 2424.

2

Op. Att. Gen. 501, 5o6.

SEC.314. Each of the surviving perso.ns specified in the classes enumerated in the following section, who has served for a period of not less than
fourteen days, in any of the wars in which the United States has been
engaged since the year seventeen hundred and ninety, and prior to the
third day of March, eighteen hundred and fifty-five, shall be entitled to
receive a warrant from the Department of the Interior, for one hundred
and sixty acres of land ; and, where any person so entitled has, prior to
the third day of March, eighteen hundred and fifty-five, received a war rant for any number of acres less than one hundred and sixty, he shall be
allowed a warrant for such quantity of land only as will make, in the
whole, with what he may have received prior to that date, one hundred and sixty acres.
Jo Stat . 701,702; R . S. 2425. 2 Op . Att. Gen . 501; 5 id. 387, 6oc),702. Decisions
Com. G. L. O., May 3, 1855 (1 Lester's L. L. 598) . Cir. G. L. O., July 20, 1875
(Copp's L. L. 727); March 15, 1879 (o Copp's L. •. 192). General Cir. G: L. O.,
1879, pp. 6, 7. Cir. Com. Pensions, 1879.

SEC. 315. The classes of persons embraced as beneficiaries under the
preceding section, are as follows, namely:
First. Commissioned and non-commissioned officers, musicians, and
privates, whether of the regulars, volunteers, rangers, or militia, who
were regulaily mustered into the service of the United States. •
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Second. Commissioned and non-commissioned officers, seamen, ordinary seamen, flotilla-men, marines, clerks, and landsmen in the Navy.
Third. Militia, volunteers, and State troops of any State or Territory,
called into military service, and regularly mustered therein, and whose
services have been paid by the United States.
Fourth. Wagon-masters and teamsters who have been employed under
the direction of competent authority, in time of war, in the transportation of military stores and supplies.
.
Fifth. Officers and soldiers of the revolutionary war, and marines,
seamen, and other persons in the naval service of the United States
during that war.
Sixth. Chaplains who served with the Army.
Seventh. Volunteers who served with the armed forces of the United
States in any of the wars mentioned, subject to military orders, whether
regularly mustered into the service of the United States or not.
10

Stat.

701;

11 id.

8, 9; R. S. 2426. .zOp. Att. Gen. 501.

Sec. 316. The following class of persons are included as beneficiaries
under section three hundred and fourteen, without regard to the length
of service rendered :
First. Any of the classes of persons mentioned in section three hundred
and fifteen who have been actually engaged in any battle in any of the
wars- in which this country has been engaged since seventeen hundred
and ninety, and prior to March third, eighteen hundred and fifty-five.
Second. Those volunteers who served at the invasion of Plattsburgh in
September, eighteen hundred and fourteen.
Third. The volunteers who served at the battle of King's Mountain, in
the Revolutionary war.
Fourth. The \'Olunteers who served in the battle of Nickojack against
the confederate savages of the South.
Fifth. The volunteers who served at the attack on Lewistown, in Delaware, by the British fleet, in the war of eighteen hundred and twelve.
10

Stat. 702; R. S. 2427.

2

Op. Att. Gen.

501.

SEC. 317. In the event of the death of any person who would be
entitled to a warrant, as provided in section three hundred and fourteen,
leaving a widow, or, if no widow, a minor child, such widow or such
minor child shall receive a warrant for the same quantity of land that the
decedent would be entitled to receive, if living on the third day of
March, eighteen hundred and fifty-five.
10

Stat. 702;

R. S. 2428. 2 Op. Att. Gen. 501,

5<>6.

SEC. 318. A subsequent marriage shall not· impair the right of any
widow, under the preceding section, if she be a widow at the time of her

application.
10

Stat.

702;

·
R. S.

2429.

SEC. 319. Persons within the age of twenty-one years on the third day
of March, eighteen hundred and fifty-five, shall be considered minors
within the intent of section three hundred and seventeen.
10

Stat. 702; R. S. 2430.

SEC. 320. Where no record evidence of the service for which a warrant
is claimed exists, parol evidence may be admitted to prove the service
performed, under such regulations as the Commissioner of Pensions may
prescribe.
JO

Stat.

702;

II id.

8; R.

s. 2431.
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SEC. 321. Where certificate or a warrant for bounty-land for any less
quantity than one hundred and sixty acres has been issued to any officer
or soldier, or to the widow or minor child of any officer or soldier, the
evidence upon which such certificate or warrant was issued shall be received to establish the service of such officer or soldier in the application
of himself, or of his widow or minor child, for a warrant for so much
land as may be required to make up ·the full SUD?, of one hundred and
sixty acres, to which he may be entitled under the preceding section, on
proof of the identity of such officer or soldier, or, in case of his death,
of the marriaie and identity of his widow, or, in case of her death, of the
identity of his' minor child. But if, upon a review of such evidence, the
Commissioner of Pensions is not satisfied that the former warrant was
properly granted, he may require additional evidence, as well of the
term as of the fact of service.
u Stat. 8; R. S. 2432.

2

Op. Att. Gen.

501.

SEC. 322. When any company, battalion, or regiment, in an organized
form, marched more than twenty miles to the place where they were
mustered into the service of the United States, or were discharged more
than twenty miles from the place where such company, battalion, or
regiment was organized, in all such cases, in computing the · length of
service of the officers and soldiers of any such company, battalion, ~r regiment, there shall be allowed one day for every twenty miles from the
place where the company, battalion, or regiment' was organized to the
place where the same was mustered into the service of the United States,
and one day for every twenty miles from the place where such company,
battalion, or regiment WclSdischarged, to the place where it was organized, and from whence it marched to enter the service, provided that
such march was in obedience to the command or direction of the President, or some general officer of the United States, commanding an army
or department, or the chief executive officer of the State or Territory by
which such company, batallion, or regiment was called into service.
10

Stat. 4;

11 id.

9j R. S. 2433·

SEC. 323. The provisions of all·the bounty-land laws shall be extended
to Indians, in the same manner and to the same extent as to white persons.
10 Stat. 702; ·R. S. 2434. 2 Op. Att. Gen. 501 ; 3 itl. 382. Or. G. L. 0., May 3,
1855 (1 Lester's L. L . 598). Cir. Com. Pcnsiom, 1879.
SF.C.324- Where a ~nsion has been granted to any officer or soldier,

the evidence upon which such pension was granted shall be received to
establish the service of such officer or soldier in his application for bounty
land; and upon proof of his identity as such pensioner, a warrant may be
issued to him for the quantity of land to which he is entitled; and in case
of the· death of such pensioned officer or soldier, his widow shall be entitled to a warrant for the same quantity of land to which her husband
would have been entitled, if living, upon proof that she is such widow;
and in case of the death of such officer or soldier, leaving a minor child
and no widow, or where the widow may have deceased before the issuing
of any warrant, such minor child shall be entitled to a warrant for the
same quantity of land a,; the father would have been entitled to receive if
living, upon proof of the decease of father and mother.· But if, upon a
review of such evidence, the Commissioner of Pensions is not satisfied that
the pension was properly granted, he may require additional evidence, as
well of the term as of the fact of service.
11

Stat. 8; R. S. 243S·
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SEC. 325. No person who has been in the military service of the United
States shall, in any case, receive a bounty-land warrant if it appears by the
muster rolls of his re~ment or corps that bl! deserted or was dishonorably
discharged from terv1ce.
9 Stat. 5:ao; 10 ii. 701; R. S. 2438. Cir. Com. Pensions, 1879.

SEC. 326. When a &0ldier of the Regular Army, who has obtained a
military land-warrant, loses the same, or such warrant is destroyed by accident, he shall, upon proof thereof to the satisfaction of the Secretary of
the Interior, be entitled to a patent in like manner as if the warrant was
produced.
3 Stat. 317; R. S. 2439.

2

Op. Att. Gen. 5o6; 3 id. 382.

SEc. 32 7. In all cases of dischargeirom the military service of the United
States of any soldier of the Regular Army, when it appears to the satis-- ·
faction of the Secretary of War that a certificate of faithful services has
been omitted by the neglect of the discharging officer, by misconstruction
of the law, or by any other neglect or casualty , such omission shall not
prevent the issuing of the warrant and patent as in other cases. And
when it is proved that any soldier of the Regular Army has lost his discharge and certificate of faithful service, the Secretary of War shall cause
such papers to be furnished such soldier as will entitle him to his land
warrant and patent, provided such measure is j ustified by the time of his
enlistment, the period of service, and the report of some officer of the
corps to which he was attached.
3 Stat. 317; R. S. 2440.

SEC. 328. Whenever it appears that any certificate or warrant, issued
in pursuance of any law granting bounty land, has been lost or destroyed,
whether the same has been sold and assigned by the warrantee or not, the
Secretary of the Interior is required to cause a new certificate or warrant
of like tenor to be issued in lieu thereof; which new ~ertificate or warrant
may be assigned, located, and. patented in like manner as other certificates or warrants for bounty land are now authorized by law to be
as.-;igned, located, and patented; and in all cases where wanants have•
been, or may be, reissued, the original warrant, in whose ever hands it
may be, shall be deemed and held to be null and void, and the assignment thereof, if any there be, fraudulent; and no patent shall ever issue
for any land located therewith, unless such presumption of fraud in· the
assignment be removed by due proof that the same was executed by the
warrantee in good faith and for a valuable consideration.
12 Stat. 90; 18 id. 111; R . S. 2441. 2 Op. Att . Gen . 5o6 ; 3 id. 382. Decisions
Sec. Int ., Nov . 10, 1851 (1 Lester's L . L. 612); July 26, 1879 (6 Copp's L. 0 . I 14).
Decision Com. G. L. O., Oct. 12, 1854 (1 Lester's L. L 610). Cir. G. L. 0 ., July 20,
1875 (C<.1pp'sL. L. 7i7). Cir, Com. Pensions, Aug . 15, 186o (Zab. L. L. 7i7), and
1879.

SEC. 329. The Secretary of the Interior is required to prescribe such
regulatio •ns (or carrying the preceding section into effect as he maydeem
necessary and proper in order to protect the Government against imposition and fraud by persons claiming the benefit thereof; and all laws and
parts of laws for the punishment of frauds against the United States are
made applicable to frauds under that section.
12 Stat. 91; 18 id. 111; R. S. 2442. Cir. Com. Pensions, Aug. 15, 186o (Zab. L. L.

36o).

SEc. 330. When proof has been or hereafter is filed in the Pension
Office, during the life-time of a claimant, establishing, to the satisfaction
of that office, his right to a warrant for military services, and such war-

-
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rant has not been, or may not be, issued until after the death of the
claimant, and all such"warrants as have been heretofore issued subsequent
to the death of the claimant, the title to such warrants shall vest in bis
widow, if there be one, and if there be no widow, then in the heirs or
legatees of the claimant ; and all military bounty-land warrants issued
pursuant to law shall be treated as personal chattels, and may be conveyed
by assignment of such. widow, heirs, or legatees, or by the legal representatives of the deceased claimant, for the use of such heirs or legatees only.
11 Stat. 3o8; R. S. 2444. 2 Op.Att. Gen. 5o6; 9 id. 243. Cir. G. L. O., Nov. I,
!858 (1 Lester's L. L. 6o7).

Cir. Com. Pensions, 1879.

SEC. 331. The legal representatives of a deceased claimant for a
bounty-land warrant, whose claim was filed prior to his death, may file
the proofs necessary to perfect such claim.
15 Stat. 336; R. S. 2445.

SEC. 332. All warrants for military bounty-lands which have been or
may hereafter be issued under any law of the United States, and all valid
locations of the same which have been or may hereafter be made, are
declared to be assignable by deed or instrument of writing, made and
executed according to such form and pursuant to such regulations as may
be prescribed by the Commissioner of the General Land Office, so as to
vest the assignee with all the rights of the original owner of the warrant
or location.
·
10 Stat. 3; II id. 309; R. S. 2414. 2 Op. lit. Gen. 5o6; 3 id. 382; 7 id. 657.
Dyke v. McVey, 16 Ills. 41; Fort v. Wilson, 3 Iowa, 153; Waters fl . Bush, 42 id. 255 .
Railway Co. fl. Clingman, 43 id. 3o6; Merrill v. Hartwell, II Mich. 200; Johnson fl.
Gilfillan, 8 Minn. 395. Decisions Sec. Int., Nov. 10, 1851 (1 Lester's L. L. 612g,
March 20, 1852 (1 id. 612); March 16, 1854 (1 id. 614); May 21, 1856 (1 id. 616 ;
Aug. 10, 1858 (1 id. 619); March 25, 1859 (1 id . 620); Jan. 19, 186o (1 id. 6:11 ;
Sept. 30, 1878 (5 Copp's L. 0. 127). Cir. G. L. 0., March 23, 1852 (1 Lest~r•s L.
585); April 2, 1852 (1 id. 589); Oct. 14, 1852 (1 id . 591); Oct. 17, 1853 (l.ab. L. L
332); May 3, 1855 (1 id. 343); Aug. 27, 1861 (1 id. 363); May 23, 1856 (1 id. 358);
•
July 20, 1875 (5 Copp's L. 0. 127).

•

SEC. 333. The warrants which have been or may hereafter be issued in
pursuance of law may be located according to the legal subdivisions of
the public lands in one body upon any lands of the U.nited States subject
to private entry at the time of such location at the minimum price.
When such warrant is located on lands which are subject to entry
at a greater minimum than one dollar and twenty-five cents per acre, the
locator shall pay to the United States in cash the difference between the
value of such warrants at one dollar and twenty-five cents per acre and
the tract of land located on . But where such tract is rated at one dollar
ana"twenty-five cents per acre, and does not exceed the area specified in
the warrant, it must be taken in full satisfaction thereof.
10 Stat. 3; R. S. 2415. Taylor et al. fl , Quarles. 5 Cranch, 234; Wirth v . Branson, 8
Otto 118. 5 Op. Alt. Gen. 009. Butterfield fl Railway Co., 31 Cal. 264. Decisions
Sec. Int., Nov. to, 1851 (1 Lester's L. L. 612); May 20, 1852 (1 id. 612); March 19,
Feb. 19,
1856 (1 id . 615); Jan.21, 186o (1 id. 622); Jan. 20, 1875 (Copp'sL.L.727);
1874 (1 id. 740); March 11, 1876 (3 Copp's t. 0. 10); Aug. I 1. 1876 (1 id. 86); Oct.
5, 1876 (id. 121). Decisions Com. G. L. 0 ., March 23, 1852 (1 Lester's L. L. 585);
April 2, 1852 (1 id. 589); Oct. 17, 1853 (1 id. 592); May 3, 1855 (t id. 598); May 23,
1856 (1 id. 6o7); June 17, 1875 (Copp's L. L. 179; 2 Copp's L. 0. 68). Cir. G. L 0.,
Sept. 1, 1879, pp. 6, 7; Aug. 2, 1871

SEc. 334. In all cac;esof warrants for bounty lands, issued by virtue of
an act approved July twenty-seven, one thousand eight hundred and
forty-two, and of two acts approved January twenty-seven, one thousand
eight hundred and thirty-five, therein and thereby revised, and of two
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acts to the same intent, respectively approved June· twenty-six; eighteen
hundred and forty-eight, and February eight, eighteen hundred and fiftyfour, for military services in the revolutionary war, or in the war of
eighteen hundred and twelve with Great Britain, which remained unsatisfi~d on. the second day of July, eighteen hundred and sixty-four, it is
lawful for the person m whose name such warrant issued, his heirs or
legal representatives, to enter in quarter-sections; at the pr'>per local
land office in any of the States or Territories, the quantity of the public
land subject to private entry which he is entitled to under such warrant.
13 Stat. 378; R. S. 2416. Wirth v. Branson, 8 Otto 118.

SEC. 335. All warrants for bounty lands referred to in the preceding
section may be located at any time, in conformity with the general laws
in force a! the time of such location.
13 Stat. 379; R. S. 2417.

SEC. 336. All sales, mortgages, letters of attorney, or other instruments of writing, going to affect the title or claim to any warrant issued,
or to be issued, or any land granted, or to be granted, under the preceding
provisions of this chapter, made or executed prior to the issue of such warrant, shall be null and void to all intents and purPQses.whatsoever; nor
shall such warrant, or the land obtained thereby, be in any wise affected
by, or charged with, or subject to, the payment of any debt or claim
incurred by any officer or soldier, prior to the issuing of the patent.
9 Stat. 5:u; R. S. 2436. Wright v. Taylor, 2 Dillon, C. C. 2J. 2 Op. Att. Gen. ~o6;
3 id. 382. Dupre v. McRight, 6 La. Ann. 146; Nichols v. Nichols, 3 Pinney (Wis.)
174; same case, 3 Chandler (Wis.) 18g; Stephenson v. Wilson, 37 id. 482; Fort v.
Wilson, 3 Iowa 153; Railway Co.v. Clingman, 43 id. 3o6. Decisions Sec. Int., April
17, 1871 (1 Lester's L. L 611). Cir. G. L. 0., Aug. 2, 1871; July 20, 1875 (Copp•s
L. L. 727).

SEC. 337. It shall be the duty of the Commissioner of the General
Land-Office, under such regulations as may be prescribed by the Secretary of the Interior, to cause to be located, free of expense, any warrant
which the holder may transmit to the General Land-Office for that purpose, in such State-or land district as the holder or warrantee may designate, and upon good farming land, so far as the same can be ascertained
from the maps, plats, and field-notes of the surveyor, or from any other
information. in the possession of the local office, and, upon the location
being made, the Secretary shall cause a patent to be transmitted to such
warrantee or holder.
9 Stat. 521; R. S. 2437. Wirth v. Branson, 8 Otto 118. 2 Op. Att. Gen. 501. Decisions Sec. lot., Feb. 19, 1858 (1 Lester's L. L. 617); March 1, 1876 (3 Copp's L. O.
10). Decision Com. G. L. 0., July 20, 1875 (Copp's L. L. 727). Cir. G. L. 0 ., March
31, 1851 (1 Lester's L. L. 581,583); April 4, 1851 (1 id. 584).

SEC. 338. In all cases where an officer or soldier of the revolutionary
war, or a soldier of the war of eighteen hundred and twelve, was entitled
to bounty land, has died before obtaining a patent for the land, and
where application is made by a part only of the heirs of such deceased
officer or soldier for such bounty land, it shall be the duty of the Secretary of the Interior to issue the patent in the name of the heirs of such
deceased· officer or soldier, without specifying each; and the patent so
issued in the name of the heirs generally, shall inure to the benefit of the
whole, in such portions as they are severally entitled to by the laws of
descent in the State or Territory where the officer or soldier belonged at
the time of his death.
5 Stat. 650; R. S. 2443.

......
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SEC.339. Where an actual settler· on the public lands has sought, or
hereafter attempts, to, locate the land settled on and improved by him,
with a military bounty-land warrant, and where, from any cause, an error
has occurred in making such location, he is authorized to relinquish the
land so erroneously located, and to locate such warrant upon the land so
settled upon and improved by him, if the same then be vacant, and if
not, upon any other vacant land; on making proof of those facts to the
satisfaction of the land officers, according to such rules and regulations as
may be prescribed by tht Commissioner of the General Land Office, and
subject to his final adjudication.
10 Stat. 256; R. S. 2446. U. S. v. lnnerarity, 19 Wall. 595; Wirth v. Branson, 8
Olio 118; Scull v. U.S., 8 id. 410; U. S. v. Clamorgan, Danterive v. U.S., S. C. Oct.
T. 1879, in manuscript. 2 Op. Alt. Gen. 501. Cir. G. L. 0 ., April 20, 1853 (1 Lester's L. L. 590).
,

SEc. 340. The President is authorized to exchange with the half-breeds
or mixed bloods of the Dacotah or Sioux nation of Indians, who are
entitled to an interest therein, for the tract of land lying on the west side
of Lake Pepin and the Mississippi River, Minnesota, which was set apart
and granted for their use and benefit, by the ninth article of the treaty of
Prairie du Chien, of the fifteenth day of July, one thousand eight hundred and thirty ; and for that purpose he is authorized to cause to be
issued to said persons, on the execution by them, or by the legal representatives of such as may be minors, of a full and complete relinquishment by them to the United States of all their right, title, and interest,
according to such form as shall be prescribed by the Commissioner of the
General Land Office, in and to said tract of land or reservation, certificates or scrip for the same amount of land to which each individual would
be entitled in case of a division of the said grant or reservation pro rata
among the claimants-which said certificates or scrip µiay be located upon
any of the lands within said reservation not now occupied by actual and
bona-fide settlers of the half-breeds or mixed bloods, or such .other persons as have gone into said Territory by authority of law, or upon any
other unoccupied lands subject to pre-emption or private sale, or upon
any other unsurveyed lands, not reserved by Government, upon which
they have respectively made improvement$: Provided, That said certificates or scrip shall not embrace more than six hundred and forty, nor less
than forty acres each: And frovided, That the same shall be equally apportioned, as nearly as practicable, among those.entitled to an interest in
said reservation: And provided further, That no transfer or conveyance
of any of said certificates or scrip shall be valid.
10 Stat. 304. 2 Op. Att. Gen. 5o6; 3 id. 382. Sharon v. Wooldrick, 18 Minn. 354;
Thompson v. Myrick, 20 id. 205. Decisions Sec. Int., May 24, 1859 (1 I.ester's L. L.
634); July 18, 1859 (1 id . 499); May 25, 1871 (Copp's L. L. 444); Sept. 27, 1872
(Copp's L. L. 373)· Cir. G. L. 0., March 21, 1857 ( 1 Lester's L. L. 627); Feb. 22,
1864 (Zab. L. L. 310; Copp's I.. L. 721; 1 Copp's L. 0 . 142); Jan. 29. 1872 (Copp's
L. L. 723); June 26, 1874 (Copp's L. L. 724; I <;;opp's L. 0. 54); Nov. 12,· 1874
(Copp's L. L. 725; 1 Copp's L. O. 141); May 28, 1878 (S Copp's L. O. 126).

SEC. 341. Where any private land claim was confirmed by Congress
prior to June second, eighteen hundred and fifty-eight, and the same, in
whole or in part, has not been located or satisfied, either for want of a
specific location prior to such confirmation, or for any reason whatsoever,
other than a discovery of fraud in such claim subsequent to such confirmation, it shall be the duty of the surveyor-general of the district in which
such claim was situated, upon satisfactory proof that such claim has been
so confirmed, and that the same, in whole or in part, remains unsatisfied,
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to issue to the claimant, or his legal representatives, certificates of location for a quantity of land equal to that so confirmed and unsatisfied;
which certificates of location or scrip shall be subdivided according to the
request of the confirmee or confirmees, and, as nearly as practicable, in
conformity with the legal divisions and subdivisions of the public lands of
the United 'States, and shall be as.,;ignableby deed or instrument of writing, according to the form and pursuant to regulations prescribed by the
Commissioner of the General Land Office, so as to vest the assignee with
all the rights of the original owners of the scrip, including the right to
locate the same in his own name upon any of the public lands of the
United States subject to sale at private entry, at a price not exceeding one
dollar and twenty-five cents per acre, and shall be received from actual
settlers only in payment of pre-emption claims or in commutation of
homestead claims, in the same manner and to the same extent as is now
authorized by law in the case of military bounty-land warrants.
11 Stat. 294,295; 20 id. 274, 275. 2 Op. Att. Gen. 5o6; 3 id. 382.
Int., April 24, 1878; July 7, 1879; Feb. 28, 188o (7 Copp's L. 0. 55);
id. 57). Decisions Com. _G.L. 0., Aug. 26, 1872 (Copp's L. L. 513);
'J. 517); July 14, 1873 (id. 517); Dec. 14, 1876; March 22, 1879.
ct. 25, 186<>
(Copp's L. L. 523).

ll.

Decisions Sec.
June 22, 188o
April _i~.1873
Cir. G. L. 0.,

SEC. 342. Whenever, in cases prosecuted under the acts of Congress
of June twenty -second, eighteen hundred and sixty, March second,
eighteen hundred and sixty-seven, and the fir.;t section of the act of
June tenth, eighteen hundred and seventy-two, providing for the adJUStment of private land claims in the States of Florida, Louisiana and
Missouri, the validity of the claim has been, or shall be hereafter, re~
cognized by the Supreme Court of the United States, and the court has
decreed that the plaintiff or plaintiffs is or are entitled to enter a certain·
number of acres upon the public lands of the United States, subject to
private entry at one dollar and twenty-five cents per acre, or to receive
certificate of location for as much of the land the title to which has
been established as has been disposed of by the United States, certificate of location shall be issued by the Commissioner of the General Land
Office, attested by the seal of said office, to be located as provided for in
the sixth section of the aforesaid act of Congress of June twenty-second,
eighteen hundred and sixty, or applied according to the provisions of
this section; and said certificate of location or scrip shall be subdivided
according to the request of the confirmee or confirmees, and, as nearly as
practicable, in conformity with the legal divisions and subdivisions of the
public lands of the United States, and shall be, and are hereby declared
to be, assignable by deed or instrument of writing, according to the form
and pursuant to regulations prescribed by the Commissioner of the General Land Office, so as to vest the assignee with all the rights of the original owners of the scrip, including the right to locate the scrip in his own
name; such scrip shall be received from actual ~tttlers only in payment
of pre-emption claims or in commutation of homestead claims, in the
same manner and to the same extent as is now authorized by law in the
case of military bounty-land warrants.
12 Stat. 85, 86; 20 id. 274, 275. 2 Op. Att. Gen. 5o6; 3 id. 382. Decisions Sec.
Int., Aug. 4, 1875 (Copp:s L; L. 796). Dec(sions Com. G. L. 0., ~arch 31, 1879. Cir.
G. L. 0., Oct. 8, 1874 (Copps L. L. 797); Sept. 15, 1875 (2 Copps L. O. 10.z); Feb.
13, 1879 (5 id. 181).

SEC. 343. The register of the proper land office, upon any certificate
issued under the two preceding sections being located, shall issue, in the
name of the party making the location, a certificate of entry, upon which,
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if it shall ·appear to the satisfaction of the Commissioner of- the General
Land Office that such certificate has been fairly obtained, according to
the true intent and meaning of said sections, a patent shall issue, as in
other cases, in the name of the locator or his legal representative.
12 Stat. 85, 86; 20 id. 274, 275. Decisions Com. G. L. 0., Aug. 7, 1874 (1 Copp's
L . 0 . 92). Cir. G. L. 0., Oct. 8, 1874 (Copp's L. L. 797; 1 Copp's L. 0. 124); Sept.
15, 1875 (2 Copp's L. 0. 102); Feb. 13, 1879 (5 id. 181); May 8, 1879 (6 id. 54).

SEC. 344. The warrants issued to William Kinney and Thomas J.
Michie, executors of the last will and testament of Robert Porterfield, deceased, pursuant to the act of Congress approved April eleventh, eighteen
hundred and sixty, may be by them located on any of the public lands
which have been or may be surveyed, and which hav~ not been otherwise
appropriated at the time of such location within any of the Sta~es or Territories of the United States where the minimum price for the same shall
not exceed tire sum of one dollar and twenty-five cents per acre; to be
selected and located in conformity with the legal subdivisions of the public surveys, and appropriated according to the directions contained in the
last will and testament of the said Robert Porterfield, deceased, in the
same manner and for the purposes directed in regard to the lands which
were lost by the said legal representatives in the action with Clark and
others, as decided by the Supreme Court of the United States.
12 Stat. 836. 2 Op. Alt. Gen. 5o6; 3 id. 382. Parker v. DufT, 47 Cal. 5S4- Decisions Sec. Int., Nov. 2, 1871 (Copp's L. L. 8o3); July 25, 1872 (id. 8o5). Decisions
Com. G. L. 0., March 16, 1870 (Copp's L. L. 216). Form of scrip : Copp's L. L. 8o5.

SEC. 345. The scrip issued to Thomas B. Valentine, pursuant to an act
of Congress approved April fifth, eighteen hundred and seventy-two, may
be located by said Valentine or his legal representatives upon any of the
unoccupied and unappropriated public lands of the United States, not
mineral, and in tracts not less than the subdivisions.provided for in the
United States land laws, and, if unsurveyed when taken, to conform, when
surveyed, to the general system of United States land surveys, and patents
shall be allowed therefor.
17 Stat. 649.

2 Op. Att. Gen. 5o6; 3 id. 382. Decisions Sec. Int., Feb. 28, 1879
March 19, 18791 July 17, 188o Copp's L. 0. 88). Dec:isio!ls
~om. <.i. L . 0., Feb. 12, 1878 {4 Copps L. 0. 186) i Nov . 22, 1876 (3 ,d. 172). C1!°.
G. L. 0., June 17, 1874 (Copps L. L. 8o6; I Copps L. O. 6g); Jan . 6, 1876 (2 Copps

(?Copp's L. O. 22);

(7

L. 0. 183).

SEc. 346. The Commissioner of the General Land-Office is authorized
and required to issue warrants, in lieu of Iowa swamp-land indemnity
certificates numbered ninety-two and ninety-three, to Robert Coles, in
accordance with the legal subdivisions of the public lands, in quantities
not less than eighty acres, which may be located by the said Robert Coles,
his heirs or assigns, upon any of the public lands not mineral, or coal or
double-~i!)imum lands, subject to entry by pre-emption, or under the
provisions of the homestead act; which warrants may also be received
from actual settlers in payment of pre-emption claims or in commutation
of homestead claims, in the same manner and to the same extent as is
now authorized by law in the case of military bounty-land warrants:
Provided, That said locations do not interfere· with prior pre-emption or
homestead rights; and patents may issue therefor the same as provided
for military bounty-land warrants or lands sold for cash.
20 Stat. 536.

2 Op. Au. Gen. 5o6; 3 id. 382.

SEC. 347. In lieu of the lands provided for the mixed bloods of the
Red Lake and J>embina bands of Chippewa Indians by article eight of
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the treaty concluded at the Old Crossing of Red Lake River, on October
second, eighteen hundred and sixty-three, scrip shall be issued to such of
said mixed bloods as shall so elect, which shall entitle the holder to a like
. amount of land, and may be located upon any of the lands ceded by said
treaty, but not elsewhere, and shall be accepted by said mixed bloods in
lieu of all future claims for annuities.
13 Stat. 669,690;Revised Indian Treaties, 256,259. 2 Op. Att. Gen. 5o6; 3 id.
382. Cir. G. L. 0 ., April 20, 1871 (Copp'• L. L. 712).

SEC. 348. ~ach head of a family or single person over twenty-one
years of age on September thirtieth, eighteen hundred and fifty-four, of
the mixed bloods, belonging to the Chippewas of Lake Superior, shall be
entitled to eighty a.o-es of land, to be selected by them under the direction of the President, and which shall be secured to them by patent in
the usual form.
10 Stat. 1110. Larrivier v. Madigan, I Dillon, C. C. 445. 2 Op.' Att. Gen. 5o6; 3
id. 382. Cir. G. L. 0., Nov. 24, 1857 (Zab. L. L. 3o8); May 13, 1865 (id. 313); April
21, 11J71(Copp's LL . 712); March 15, 1873 (id . 707).

SEC. 349. The Secretarr. of the Interior is authorized to permit the
purchase, with cash or military bounty-land warrants, of such lands as
may have been located with claims ansing under t_he seventh clause of
the second article of the treaty of September thirty, eighteen hundred
and fifty-four, at such price per acre as he deems equitable and proper,
but not at a less price than one dollar and twenty-five cents per acre, and
the owners and holders of such claims in good faith are also permitted to
complete their entries, and to perfect their titles under such claims upon
compliance with the terms above mentioned; but it must be shown to
the satisfaction of the Secretary of the Interior that such claims are
held by innocent parties in good faith, and that the locations made under
such claims have been made in good faith and by innocent holders of the
same.
·17 Stat. 340; R. S. 2368. Decision Com.
109).

G. L.

0., Dec.

1,

1876 (4 Copp's L. 0.

SEC. 350. The owners of military land-warrants issued by the United
States in satisfaction of claims for bounty land for service during the
revolutionary war, their heirs and assigns, shall be, and they are hereby,
authorized to surrender, to the Secretary of the Interior, such of their
warrants for the said land bounties as shall remain unsatisfied, in whole
or in part, and to receive certificates or scrip for. the same, at any time
before the first day of September, one thousand eight hundred and thirtyfive, which certificate or scrip shall be issued by the said Secretary, and
signed by him and countersigned by the Commissioner of the General
Land-Office in the following manner, that is to say: There shall be a
separate certificate or scrip, for such sum as shall, at the time of issuing
the same, be equal to the then minimum price of each quantity of eighty
acres of land due by such warrant, and remaining unsatisfied at the time
of such surrender, and a like certificate or scrip for such sum as, at the time
shall be equal to the minimum price of the quantity that shall so remain
unsatisfied, of any such warrant after such subdivisions of the amount into
quantities of eighty acres. All certificates or scrip issued in virtue of any
warrant-granted after the thirtieth day of May, one thousand eight hundred and thirty, shall be issued to the party originally entitled thereto, or
his heir or heirs, devisee or devisees, as the case may be. The certificates or scrip issued under the provisions of this section, shall be receivable in payment for any of the public lands liable to sale at private entry;

'
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but such certificate or scrip shall not entitle the holder to enter or purchase any settled or occupied lands, without the written consent of such
settlers or occupants as may be actually residing on said lands at the
time the same shall be entered or applied for. All such certificates or
scrip shall be assignable, by indorsement thereon, attested by two witnesses.
4 Stat. 422, 423, 424, 665, 770. 2 Op. Att. Gen. 385; 3 it/. 246. Decision Sec. Int.,
June 14, 1858 ( I Lester's L. L. 48o). Cir. G. L. 0., Aug. 17, 1853 (1 Lester's L. L.
682); June 14, 186o (Copp's L. L. 739); July 1, 1871; Dec . 16, 1874-(Copp's LL.
741; l Copp's L. 0 . 151).

SEC. 351. All outstanding military land-warrants or parts of warrants
issued upon allowances made by the executive of the commonwealth of
Virginia prior to the first day of March, one thousand eight hundred and
fifty-two, for military services performed by the officers and soldiers, seamen or marines, of the Virginia State and continental lines in the Anny
or Navy of the Revolution, may be surrendered to the Secretary of the
Interior, who, upon being sati~fied, by a revision of the proofs or by additional testimony, that any warrant thus surrendered was fairly and
justly issued in pursuance of the laws of said commonwealth, for military
services so rendered, and that the same comes within the provisions recognized by the Department of the Interior in the execution of the provisions of "An act making further provision for the satisfaction of Virginia land-warrants," approved August thirty-first, one thousand eight
hundred and fifty-two, shall issue land scrip in favor of the present proprietors of any warrant thus surrendered, for the whole or any portion
thereof yet unsatisfied, at the rate of one dollar and twenty-five cents for
each acre mentioned in the warrant thus surrendered and which remains
unsatisfied, which scrip shall be receivable in payment for any lands
owned by the United States subject to sale at private entry; and said
scrip shall, moreover, be a~signable by indorsement attested by two witnesses. In issuing such scrip, the Secretary is authorized, when there are
more persons than one interested in the same warrant, to issue to each
person scrip for his or her portion of the warrant; and where infants or
feme-coverts may be entitled to any scrip, the guardian of the infant and
the husband of the feme-covert may receive and sell or locate the same:
Pr0111ittd,That no less than a legal ~ubdivision shall be entered and paid
for by the scrip issued in virtue of this section: And pro1 idedfurtlur,
That no warrant or part of warrant shall be satisfied in scrip, founded or
issued on any allowance made by the executive of Virginia since the first
day of March, eighteen hundred and fifty-two.
1

10 Stat. 143; 12 id. 84. 9 Op. Att. Gen . 156,352,354;
Cir. G. L. 0 ., July 20, 1875 (Copp's L. L. 742).

6 it/. 24-Jj 7 id. 32, 652.

NoTE.-For laws relating to agricultural-college scrip and swamp-land indemnity
locations, see General Grants to States and Territories, Chapter XII.
For laws relating to soldiers' additional homestead claims, see Homesteads, Chapter
VIII.
•
For certificates of deposit to be used by settlers in payment for public lands, see Surveys and Surveyors, Chapter Ill.
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CHArfERXII.-GRANTS
TOSTATES
ANDTERRITORIES.
Sec.

Sec.

352. Grant to new States.
353. Selections and locations of lands
granted in last section.
354. Gl'lUltof swamp and overflowed lands
to certain States to aid in construction of levees, etc.
355. Secretary of Interior to make lists of
such lands for transmission to the
governors of the States.
356. Legal subdivisions mostly wet and unfit for cultivation.
357. Indemnity to States where lands have
been sold by United States .
358. Pe.tents to issue for swamp lands to
purchasers and locators prior to
issuing of patents to States, etc.
359. Selections of swamp and overflowed
lands confirmed.
36o. Swamp-land grunts to Oregon and
Minnesota.
361. Public lands not mineral granted to
each State for purpose of establishing agricultural coll~es.
362. Agricultural-college scnp to be issued,
when.
363. Proceeds of sales, how applied. Assignees of State to locate scrip.
May be located on offered lands or
received from pre-emption settlers
in payment for lands.
364. Expenses of management, etc., to be
• paid by States . Moneys from sale
of land and scrip to be invested,
and interest applied to support of
college of agriculture and mechanic
arts.
365. Conditions of grant, assent of States .
Diminution of fund to be made up
by State. Annual interest to be
applied regularly. Funds to be expended for buildings. College to
be furnished or moneys refunded to
United States. Annual reports of
colleges. Computation
when
double-minimum lands ~re selected .
States in rebellion not entitled to

benefit of grant. Assent of States
to be given prior to July 1, 1874.
366. Fees of land officers.
367. Governors of States to report annually
to Congress.
368. New States entitled to benefits of
grant.
369.Nevada may select double-minimum
lands not mineral.
370. Selection of lands. granted to California, ete.
371. Selection of lands granted to Oregon,
etc.
372. Selections hy Oregon confirmed. except when legally appropriated.
373. Locations in excess of quantity allowed, confirmed.
374- Certain excess locations in Wisconsin
confirmed.
375. Re -issue of agricultural college scrip.
376. Settlements before survey on sections
16 and 36, deficiencies thereof.
377. Selections to supply deficiencies of
school lands.
378. Fee -simple to pass in all grants of
land to States and Territories, when.
379. · Certain States to be paid 10 per cent.
on net proceeds of sales of public
lands therein, etc.
38o. After deducting said 10 per cent.,
etc., residue to be divided among
States of Union, how. To be ap- •
plied as legislature may direct.
381. Net proceeds of sales of public lands.
payable at the Treasury half-yearly,.
to whom.
382. Money due to be first applied to pay -•
ment of debts to United States.
383. Length of continuation of this grant ..
384. Not 1css than J150,ooo to be appropriated annually for surveys.
385. Amount due on State stocks held by
United States in tnJst, to be withheld in cue of default of principal.
or interest.

SEC. 352. There is granted, for purposes of internal improvement, to•
each new State hereafter admitted into the Union, upon such admission,
so much public land a.~,including the quantity that was granted to such
State before its admission and while under a Territorial government, will
make five hundred thousand acres.
5 St.-it. 455; R. S. 2378. :foley v. Harrison, 15 How. 433; ·Shepley v. Cowan, I
Otto 330. Patterson v. Saturn, 3 Saw., C. C. 164. Dall v. Meador, 16 Cal. 296; Van Valkenburg v. McCloud, 21 id. 330; Megerle v . Ashet27 id . 322; Bludworth v. Lake,.
33 id. 255.
JO
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SEC. 353. The selections of lands, granted in the preceding section,
shall be made within the limits of each State so admitted into the Union,
in such manner as the legislatures thereof, respectively, may direct; and
such lands shall be located in parcels conformably to sectional di\isions
and subdivisions of not less than three hundred and twenty acres in any
one location, on any public land not reserved frorri·sale by law of Congress or by proclamation of the President. The locations may be made
at any time after the public lands in any such new State have been surveyed according to law.
5 Stat. 455; R. S. 2379. Shepley "· Cowan, I Otto 330. Patterson "· Saturn, 3
Saw., C. C. 164. 4 Op. Att. Gen. 71. Dall v. Meador, 16 Cal. 2g6; Van Valkenburg
v. McCloud, 21 r"d.330; Teny v. Megerle, 24 id, 6og; Megerle v. Ashe, 27 id. 322;
Bludworth v. Lake, 33 id. 255; Farrish v. Coon, 40 id. 33; Hastings v. Jackson, 46 id.
234; Shepley v. Cowan, 52 Mo. 559. Decisions Sec. Int., Jan. 15, 1856 (1 Lester's L.
L. ~55); Nov. 10, 1856 (1 id. 507); April 20, 1859 (1 id. 568); Dec. 9, 1859 (1 id.
457 _; ~pt. 26, 1871 (Coep's L. L. 446); Sept. 18, 1872 (id. 3~6, 446); Nov. 19, 1878
(5 opp s L. 0. 158), Cu. G. L. 0., Feb. 21, 1846 (1 Lester s L. L. 500); Aug. 6,
1847 ( 1 id. 501); Jan. 5, 1872 (Copp's L. L. 483).

SEc. 354. To enable the several States (but not including the States of
Kansas, Nebraska, Nevada, and Colorado) to construct the necessary
levees and drains, to reclaim the swamp and overflowed lands thereinthe whole of the swamp and overflowed lands, made·unfit thereby for cultivation, and remaining unsold on or after the twenty-eighth day of September, A. D. eighteen hundred and fifty, are granted and belong to the
several States respectively, in which said lands are situated: Provided,
however, That said grant of swamp and overflowed lands, as to the States
of California, Minnesota, and Oregon, is subject to the limitations, restrictions and conditions hereinafter named and specified, as applicable to
said three last-named States, respectively.
9 Stat. 520; 12 id. 3; 18 id. 16; R. S. 2479. Railway Co. "· Fremont, 9 Wall. 8g;
Railway Co. "· Smith, 9 id. 95; Martin v. Marks, 7 Otto 345 ; American Emigrant Co.
v. County of Adams, 10 id. 61; Same"· Wright Co., S. C., Dec. T., 1877, in manuscript. 9 Op. Alt. Gen. 253; id. March 4, 1878, in manuscript. Dunklin v. Dist. Co.
Ct., 23 Mo. 449; Railway Co. v. Smith, 40 id. 310; State "· Register, 48 id. 59; Foster v. Evans, 5 I id. 39; Clarkson "· Buchannan, 53 id. 563; Campbell 'Ii. Wortman, 58
id. 258; Funkhouser "· Peck, 67 id. 20; Fletcher v. Pool, 20 Ark. 100; Branch v.
Mitchell, 24 id. 432; Ringo v. Rotan, 29 id. 56; Kile"· Tubbs, 23 Cal. 431; Owens v.
Jackson, 9 id. 322; Summers v. Dickinson, 9 id. 558; People v. Stratton, 25 id. 242;
People v. Merrill, 26 id. 336; Kernan 11. Griffith, 27 id. 87; Carder v. Baxter, 28 id. 99;
Thornton v. Thompson, 28 id. 6o2 ; Hogar v. Lucas, :a9 id. 309; Keenan "· Griffith, 31
id. 462; Keenan v. Allen, J3 id. 542; Keenan v. Griffith, 34 id. 58o; Kimball v. Reclamation Com'rs, 45 id. 344; Read v. Caruthers, 47 id, 181 ; Wright v. Carpenter, 47
id. 436; Savings Bank v. Hynes, 50 id. 195; Busch v. Donohue, 31 Mich. 481; Att'yGen. · v. Thomas, 3 I id. 365 ; Boyce v. Slambaugh, 34 id. 348; State v. Hastings, I I
Wis. 448; Barrett"· Brooks, 21 Iowa, 144; Fremont Co. "· Railway Co., 22 id. 91;
Railway Co. 11• Brown, 40 id. 333; Page Co. v. Railway Co., 40 id. 520; Murphy 11.
Ewing, 22 Ind. 297; Edmondson v. Core, b2 id. 17; Supervisors "· State's Att'y, 31
llls. 68; Gratham v. Atkins, 63 id. 359; Thompson "· Prince, 67 id. 281 ; Keller v.
Brickley, 78 id. 133; GaJiton v. Scott, 5 Oreg. 48. Uecisioos Sec. Int., Dec. 23, 1851
(1 Lester's L. L. 549); Nov. 20, 1855; June 21, 1856 (1 Lester's L. L. 555); Aug. 28,
1856; Jan 17, 1859 (1 Lester's L. L. 567); July 23, 1859 (1 id. 570); Aug. 17, 1858;
Feb. 8, 186o; April 25, 1862; June 27, 1862; June I, 1871; Nov. 11, 1873; Dec. 9,
1874; July 9, 1875; Aug. 24, 1876; Sept. 9, 1876; May 5, 1877 (7 Copp's L. 0. 63);
Dec. 21, 1877 (4 id. 151); June 28, 188o (7 id. 70). Decisions Com. G. L. 0., Dec,
21, 1853 (1 Lester's L. i.. 551); Jan. 19, 1874 (Copp's L. L. 47J; 1 Copp's L. 0. 5).

SEC. 35$· It shall be the duty of the Secretary of the Interior to make
accurate hsts and plats of all such lands, and transmit the same to the
governors of the several .St¥es .in which such lands may lie, and at the
request of the governor of any State in which said swamp and overflowed
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lands may be, to cause patents to be issued to said State therefor, conveying to said State the fee-simple of said land.
The proceeds of said lands, whether from sale or by direct appropriation in kind, shall be applied exclusively, as far as necessary, to the re-.
claiming.of said lands, by means of levees and drains.
9 Stat. 519; R. S.

248<>.Railway

Co.

fl.

Smith, 9 Wall. 95; French v. Fyan, 3 Otto

16g; Martin v. Marks, 7 id. 345; American Emigrant Co. v. County of Adams, 10 id.
61. Railway Co. v. Smith, 40 Mo. 310; Clarkson v. Buchannan, SJ id .. 563; Lockwood v. Railway Co. 65 id., 233; Funkhouser v. Peck, 61id. 20; Birch v. Gilles, 67 id.

102; Kernan v. Griffith, 27 Cal. 87; Busch fl. Donohue, 31 Mich. 481; State v. Hastings, 11 Wis. 448; Thompson fl. Pierce, 67 Ills. 281 ; Gaston fl. Scbtt, S Oreg. 48 ;
BarTett v. Brooks, 21 Iowa, 144; Fremont Co. v. Railway Co., 22 id. 91; Boynton v.
Miller, 22 id. 579; Kettner v. Story Co., 23 id. 35; Railway Co. v. Brown, 40 id. 333;

Page Co. v. Railway Co.,~ id. 520. Decisions Sec. Int., Dec. 23, 1851 (I Lester's L.
L. 549); July 7, _1855; Sept. 18, 1855 (L Le~ter's L. L. SSJ); Oct. 4, 18_55(1 id. 553);
Jan. 15, 1856 (1 id. 555); Dec. 19, 1857 (1 id. 557); Oct. 24, 1858 (1 1d. 562); Jan.
17, 1859 (1 id. 567); April 20, 1859 (1 id. 568); May 21, 1859 (1 id. 569); June 25,
1859 (1 id. 569); Aug. 1, 1859 (1 id. 571); April 25, 1862; June 27, 1862; April 19,
1877 ,(4 Copp's L. 0. 92); May S, !877 (4 id. 63); ~ec. 4, 1877; May, 2, 1878 (5
Copp _sL. 0. 124); Jan. 6, 1879; Sepr. 19, 1879; Apnl 5, 188o (7 Copps L. 0. 2~)DeclSlons Com. G. L. 0., Dec. 21, 1853 (1 Lester's L. L. 551); Jan. 22, 1858 (1 z"d.
559); Jan. 27, 1876 (2 Copp's L. 0. 18o). Cir. G. L. 0., Nov. 21, 1850 (1 Lester's L.
L. 543; 1-a~. L. L. 317); April 8, 1854; ~eb. 11, 1856 (1, Lester's L. L. 545); Jan. 5,
1872 (Copps L. L. 483); Jan. 15, 1874 (id. 472; 1 Copps L. 0. 41 ).

SEC. 356. In making out lists and plats of the lands aforesaid all legal
subdivisions, the greater part whereof is wet and unfit for cultivation,
shall ·be included in said lists and plats, but when the greater part of a
subdivision is not of that character, the whole of it shall be excluded
therefrom.
9 Stat. 519; R. S. 2481. French v. Fyan, J Otto, 169; American Emi~t
Co. v.
Adams Co., 10 id. 61. 11 Op. Att. Gen. 467; id. July 25, 1877, in manuscnpt. F1etcher
fl. Pool, 20 Ark 100; Funkhouser v. Peck, 67 Mo. 20; Keller v. Brickey, 78 Ills. 133;
Owens v: Jackson, 9 Cal. 322; Summers v. Dickinson, 9 id. 554; Carder v. Baxter, 28
id. 99 ; Thornton v. Thompson, 28 id. 6o2 ; Hagar v. Lucas, 29 id. 309; Keenan v.
Griffith, 31 ,ii. 462; Keenan v. Allen, JJ iii. 542; Keenan v. Griffith, 34 id. 58o; Taylor v. Underhill, 40 id. 471; Read v. Caruthers, 47 id. 181; Wright v. Carpenter, 47 id.
436. Decision Sec. Int., Oct. 13, 1876 (J Copp's L. 0. 119). Decisions Com. G. L.
0., Dec. 21, 1853 (1 Lester's L. L. 551); Jan. 22, 1858 (1 id. 559); Jan. 27, 1876 (2
Copp's L. 0. 18o). Cir. G. L. 0., Nov. 21, 1850 ( 1 Lester's L. L. 543; :lab. L. L.
317); April 8, 1854; Feb. 11, 1856 (1 Lester's L. L 545; Zab. L. L. 320); Jan. 15,
1874 (Copp's L. L. 472). Manual of Surveying Instructions (I Lester's L. L. 718).

SEC. 357. Upon proof by the authorized agent of the State, before the
Commissioner of the General Land-Office, that any of the lands purchased by any person from the United States, prior to March third,
eighteen hundred and fifty-seven, were "swamp lands," within the true
intent and meaning of the act entitled "An act to enable the State of
Arkansasand other States to reclaim the swamp lands within their limits,••
approved September twenty-eight, eighteen hundred and fifty, the purchase money shall be paid over to the State wherein said land is situate;
and when the lands have been located by warrant or scrip,· the said State
shall be authorized to locate a like quantity of any of the public lands
subject to entry, at one dollar and twenty-five cents per acre, or less, and
patents shall issue therefor. The decision of the Commissioner of the
General Land-Office shall be first approved by the Secretary of the Interior.
10 Stat. 634,635; II id. 251; R. S. 2482. American Emigrant Co. v. Adams Co.,
10 Otto 61. 11 Op. Att. Gen. 467; id. July 25, 1877, in manuscript. F1etcher v. Pool,
20 Ark. 1bo. Decisions Sec. Int., July 7, 1855 (1· Lester's L. L. 552); Jan. 14, 1856
(1 id. 554); Feb. 6, 1861; March 31, 1861; May 8, 1861; April 25, 1862; March 12,
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1863; April 23, 1866; Feb. 8, 1868; June 17, 1868; Feb. 2, 1874 (Copp's L L.48o);
Ma>: 2, 1878 (5 C~pp's L . 0 . 124); June 6, 18.78 (5 id. 1~5); Dec. 9, 1878 (7 id. 9);
Apnl 6, 188o (7 td. 28); June 28, 188o (7 id. 70). Cir. G. L. 0 ., March 18, 1872
(Copp's L. L. 479); Jan. 22, 1877; Aug. 12, 1878 (S Copp's L. 0. 173); Feb. 17, 1879
(1 id. 9).

· SEc. 358. The President of the United States shall cause patents to be
issued to the purchaser or purchasers, locator or locators, who made
entries of the public lands claimed as swamp lands, either with ca,;h or
land warrants, or scrip, Of under any homestead or pre-emption laws prior
to the issue of patents to the State or States: Pruvided, That in all cases
where any State, through its constituted authorities, may have sold or
disposed of any tract or tracts of land prior to the entry, sale or location
of the same under the pre-emption or other laws of the United States, no
patent shall be is.-;uedby the President for such tract or tracts of land,
until such State, through its constituted authorities, shall release its claim
thereto in such form as shall be prescribed by the Secretary of the
Interior. In all cases where such State did not within ninety days from
the second day of March, eighteen hundred and fifty-five, the date of an
act entitled "An act for the relief of purchasers and locators of swamp
and overflowed lands," through its constituted authorities, return to the
General Land-Office of the United States a list of all the lands .sold as
aforesaid, together with the dates of such sales and the names of the purchasers, the President shall issue patents to persons who made such entries
of the public lands so claimed as swamp land.
10 Slat. 634; R. S. 2483. Dale fl. Turner, 34 Mich. 405. Decisions Sec. Int., NoY. ·
18, 1856 (1 Lester's L . L. 556}; Nov. 1, 1858 (1 id. 563). Decisions Com. G. L. 0.,
Jan . 2, 1858 (1 Lester's L. L. 557); May 5, 1874 (1 Copp's L. 0. 39) .
,

SEC. 359. All lands selected and reported to the General Land-Office
as swamp and overflowed land by the several States entitled to the provisions of said act of September twenty-eight, eighteen hundred and
fifty, prior to March third, A; D. eighteen hundred and fifty-seven, are
confirmed to said States respectively so far as the same remained vacant
and unappropriated and not interfered with by an actual settlement under
any law of the United States.
I I Stat. 251; R. S. 2484. Martin fl . Marks, 7 Otto 345. I I Op. Att . Gen. 467; id.
July 25, 1877, in manuscript. :Funkhouser v. Peck, 67 Mo. 20; Keenan fl. Allen, 33
Cal. 542; Dale v. Turner. 34 Mich. 405; Davis fl . Filer, 40 id. 310; Fremont Co. ~•.
Railway Co:, 22 Iowa, 91; American Emigrant Co. v. Railway Co., 47 id. 515; Gratham v. Atkins, 63 Ills. 357 ; Smith fl . Goodell, 66 id. 450. Decisions Sec. Int. Jan. 8,
1858(1 Lester"sL . L. 558); Aug. 12, 1858 (1 id. 561); Nov. 1,1858 (1 id. 563);
Dec. 10, 1858 (1 id. 565); Feb. 8, 186o; March 26, 1861; May 2, 1878 (6 Copp's L.
0. 76); June 14, 1878.

SEC. 360. The provisions of the act of Congress entitled "An act to
enable the State of Arkansas and other States to redeem" the swamp
lands within their limits, approved September twenty-eight, A. D. eighteen hundred and fifty, extend to the States of Minnesota and Oregon:
Pnn idd, That the grant shall not include any lands which the Government of the United States may have sold or disposed of under any law,
enacted prior to March twelve, eighteen hundred and sixty, prior to the
confirmation of title to be made under the authority of said act-and the
selections to be made from lands already surveyed in each of the States
last named, under the authority of the act aforesaid, shall have been
made within two years from the adjournment of the legislature of each
State, at its next session after the twelftq_day of March, A. D. eighteen
hundreu and sixty-and as to all lands surveyed or to be surveyed, thereafter, within two years from such adjournment, at the next session after
1
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notice by the Secretary of the Interior to the governor of the State, that
the surveys have been completed and confirmed.
12 Stat. 3; R . S. 2490. Gaston v. Scott, S Oreg. 48. Decisions Sec. Int., Dec. 2,
1874 (Copp's L . L. 475); Sept. 9, 1876 (3 Copp'sL. 0. 99); Oct. 13, 1876 (3 itl. 119);
Dec. 2, 1876_(3 id. 172); Dec. 4, 187? (4 id. 149); June 6, 1879 (S id. 179); April
15, 18llo (7 ;,J. 28); June 4, 188o (7 1d. SJ).

SEc. 361. There is granted to the several States, for the purposes hereinafter mentioned, an amount of public land, to be apportioned to each
State a quantity equal to thirty thousand acres for each Senator and Representative in €ongress to which the States are respectively entitled by the
apportionment under the census of eighteen hundred and sixty: Provided, That no migeral lands shall be selected or purchased under the
provisions of this grant.
12 Stat. 503. Cir. G. L. 0., May 4, 1863 (Zab. L. L. 445) ; July
L. L. 486).

20,

1875 (Copp's

Su:. 362. The land aforesaid, after being surveyed, shall be apportioned to the.several States in sections or subdivisions of sections, not less
than one-quarter of a section ; and whenever there are public lands in a
State subject to sale at private entry at one dollar and twenty-five cents
per acre, the quantity to which said State shall be entitled shall be
selected from such lands within the limits of such State, and the Secretary
of the Interior is hereby directed to issue to each of the States in which
there is not the quantity of public lands subject to sale at private entry
at one dollar and twenty-five cents per acre, to which said State may be
entitled under the-provisions of this grant, land scrip to the amount in
ac~ for the deficiency of its distributive share : said scrip to be sold by
• said States and the proceeds thereof applied to the uses and purposes prescribed by this grant, and for no other use or purpose whatsoever: Provided, That in no case shall any State to which land scrip may thus be
issued be allowed to locate the same within the limits o( any other State,
or of any Territory of the United States, but their assignees may thus
locate said land scrip upon any of the unappropriated lands of the
United States subject to sale at private entry at one dollar and twenty-five
cents; or less, per acre, or shall be received from actual settlers in payment of pre-emption claims in the same manner and to the same extent
ac; is now authorized by law in case of military bounty-land warrants:
Prwidtd furllur, That not more than one million acres shall be located
by such assignees in any one of the States, and not more than three sections of land in any one township shall be entered with said scrip, and
no location made prior to July second, eighteen hundred and sixty-three,
shall be valid.
,

12 Stat.504; 15 id. 227; 16 id. 186: R. S. 2278. Decisions Com. G. L . 0., Jan.
30,
1873 (Copp.'s Mg. Dec . 157). Cir. G. L. 0. , May 4, 1863 (Zab. L . L. 445); Aug. -,
1868 (id . 448); July 22, 1870 (Copp's L. L. 794); Jan . 5, 1872 (id. 483); Feb . 8, 1872
(id. 795); June 17, 1875 (id. 179); July 20 , 1875 (id . 486; 2 Copp's L. 0. 90) . Gen•
eral Cir. G. L. 0 ., Sept. 1, 1879, p. 7.

SEC. 363. All the expenses of management, superintendence , and taxes
from date of selection of said lands, previous to their sales, and all expenses incurred in the management and disbursement of the moneys
which may be received therefrom, shall be paid by the State to which they
may belong, out of the trt·asury of said State, so that the entire proceeds
of the sale of said lands shall be applied without any diminution whatever
to the purposes hereinafter mentioned .
1-2 Stat.

504.

lliO
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SEC. 364. All moneys derived from the sale of the lands aforesaid by
the States to which the lands are apportioned, and from the sales of land
scrip, shall be invested in stocks of the United States, or of the States,
or some other safe stocks, yielding not less than five per centum upon the
par value of said stocks; and the money so invested shall constitute a
perpetual fund, the capital of which shall remain forever undiminished,
except as herein provided, and the interest of which shall be inviolably
appropriated, by each State, to the endowment, support, and maintenance
of at least one college where tht leading object shall be, without excluding other scientific and classical studies, and including military tactics, to
teach such branches of learning as are related to agriculture and the
mechanic arts, in such ffi!lnner as the legislatures o( the States may re•
spectively prescribe, in order to promote the liberal ~d practical education of the industrial classes in the several pursuits and professions in life.
u Stat. 504.

SEC. 365. The grant of land and land scrip hereby authorized shall be
made on the following conditions, to which, as well as to the provisions
hereinbefore contained, the previous assent of the several States shall be
signified by legislative acts:
First. If any portion of the fund invested, as provided by the preceding section, or any portion of the interest thereon, shall, by any action
or contingency, be diminished or lost, it shall be replaced by the State to
which it belongs, so that the capital of the, fund shall remam forever undiminished; and the annual interest shall be regularly applied without
diminution to the purposes mentioned in this grant, except that a sum,
not exceeding ten per centum upon the amount received by any S~te,
may be expended for the purchase of lands for sites or experimental fanns, •
whenever authorized by the respective legislatures of said States.
12

Stat. 504.

Second. No portion of said fund, nor the interest thereon, shall be
applied, directly or indirectly, under any pretence whatever, to the purchase, erection, preservation, or repair of any building or buildings.
12

Stat. 504.

•

Third. Any State claiming the benefit of the provisions of this grant
shall provioe, on or before July first, eighteen hundred and seventy-four,
not less than one college, or the grant to such State shall cease ; and said
State shall be bound to pay the United States the amount received of any
lands previously sold, and the title to purchasers under the State shall be
valid.
12 Stat. 504; 13 id. 47; 14 id. 2o8; 17 id. 416,417.

Fourth . An annual report shall be made regarding the progress of each
college, recording any improvements and experiments made, with their
cost and results, and such other matters, including State industrial and
economical statistics, as may be supposed useful; one copy of which shall
be transmitted by mail free, by each, to all the other colleges which may
be endowed by this grant, and one copy to the Secretary of the Interior.
12

Stat. 505.

Fifth . When lands shall be selected from those which have been ·raised
to double the minimum price, in consequence of railroad grants, they ·
shall be computed to the States at the maximum price, and the number
of acres proportional.ly diminished.
12

Stat. 505.
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Sixth. No State while in a condition of rebellion or insurrection against
the Government of the United States shall be entitled to the benefit of
this grant.
12

Stat. 505.

•

Seventh~ No State shall be entitled to the benefits of this grant unless
it shall have expressed its acceptance thereof by its legislature on or
before July first, eighteen hundred and seventy-four.
· 12 Stat. 505; 13 id. 47; 14 id. 208; 17 id. 416,417.

Sac. 366. The land officers shall receive the same fees for locating
agricultural-college scrip as are now allowed for the location of military
bounty-land warrants under existing laws: Provided, Their maximum
compensation shall not be thereby increased. ·
12 Stat. 505.

Sxc. 367. The governors of the several States to which scrip shall be
issued under this grant shall be required to report annually to Congress
all sales made of such scrip until the whole shall be disposed of, the
amount received for the same, and what appropriation has been made of
the proceeds.
12

Stat. 505.

SEC. 368. When any Territory shall become a State and be admitted
into the Union, such new State shall be entitled to the benefits of this
grant, by expressing the acceptance therein required within three years
from the date of its admission into the Union, and providing the college
or colleges within five years after such acceptance.
1·4 Stat. 208, 209. Cir. G. L. 0., May 4, 1863 (Zab. L. L. 445).

SEC. 369. The State of Nevada is authorized to select the alternate
even-numbered sections within the limits of any railroad grant in said
State, in satisfaction of her grant of lands under the act of July second,
ei~hteen hundred and sixty-two, and acts amendatory thereof,. but this
privilege shall not extend to lands upon which there may be any rightful
claims·under the pre-emption and homestead-laws; and if lands be-selected,
the minimum price of which is two dollars and fifty cents per acre, each
acre so selected shall be taken by the State in satisfaction of two acres,
the minimum price of which is one dollar and twenty-five cents per acre;
but lands valuable for mines of gold, silver, quicksilver, or copper, shall
not be selected in satisfaction of this grant.
12 Stat. 503. 504, 505 ;

I5

id. 67. 68.

Sac. 370: The lands granted to the State of California for the estab-.
lishment of an agricultural college by the act of July second, -eighteen
hundred and sixty-two, and acts amendatory thereto, may be selected by
said State from any lands within said State subject to pre-emption, settlement, entry, sale, or location, under any laws of the United States. Such
selection may be made in any legal subdivisions, adjoining by sides, so
as to constitute bodies of not less than one hundred and .sixty acres; or
they may be made in separate subdivisions of forty, eighty, or one hundred and twenty acres, respectively: Provided, That this privilege shall
not extend to lands upon which there may be rightful claims under the
pre~mption and homestead laws, nor to mineral lands: Providtdfurtlur,
That if lands be selected as aforesaid, the 01inimum price of which is two
dollars aqd fifty cents per acre, they shall be taken acre for acre in part
satisfaction of the grant, and the State of California shall pay to the
United States the sum of one dollar and twenty-five cents per acre for

1~2
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each acre so selected, "(hen the same shall be pa.tented to the State by the
United States : Provided fartlur, That where lands sought to be selected
for the agricultural college are unsurveyed, the proper authorities of the
State shall file a statement to that effect with the register of the United
States land-office, describing the ladd by township and range, and shall
make application to the United States surveyor-general for a survey of the
same, the expenses of the survey for field work to be paid by the State,
provided there be no appropriation by Congress for _that furpose. The
United States surveyor-general, as soon as practicable, shal have the said
lands surveyed and the township plats returned to the United States landoffice, and lands so surveyed and returned shall, for thirty days after the
filing of the plats in the United States land-office, be held exclusively for
location for the agricultural college, and within said thirty days the proper authorities of the State shall make application to the United States
land-office for the lands sought to be located, by sections and parts of
sections: Provided, That any rights under the pre-emption or homestead
laws, acquired prior to the filing of the required statement with the register, shall not be impaired or affected by this act: Providtdfarllur, That
such selection shall be made in every other respect subject to the conditions, restdctions, and limitations contained in the acts hereby modified.
12 Stat. 503, 504,505; 15 id . 67, 68; 16 id. 581. Decisions Sec. Int., Nov. 2, 1871
(Copp's L . L. 443). Cir. G. L. 0., March 23, 1871 (Copp's L. L. 440); July 8, 1873
(id. 44t).

· SEC. 37 I . The lands granted to the State of Oregon, for the establishment of an agricultural college, by act of July secol\d, eighteen hundred
and sixty-two, and acts amendatory thereto, may be selected by said State
from any lands within said State subject to homestead or pre-emption entry under the laws of the United States; and in any case where land is
selected by the State, the price of which is fixed by law at the dou6le
minimum of two dollars and fifty cents per acre, such land shall be
counted .as double the quantity toward satisfying the grant.
12

Stat. 503, 504, 505; 17 id. 217, 218.

.

SEC. 372 . Any such selections made by said State prior to June fourth,
eighteen hundred and seventy-two, are coniirmed, except so far as they
may conflict with any adverse legal right existin~ on that date :-Provided,
That the-State shall not receive more than mnety thousand acres, the
quantity granted by the act of July second, eighteen hundred and sixtytwo : Provided also, That such lands shall not be sold by said State fpr
less than two dollars and fifty cents per acre; and where settlement is
. made upon the same, preference in all cases shall be given to actual settlers at the price for which said lands may be offered.
12

Stat. 503, 504,505; t7 id. 217, 218.

SEc. 373. All locations of agricultui-al-college scrip made within thirty
days after the date of the approval of the act of July twenty-seven,
eighteen hundred and sixty-eight, if otherwise. in conformity with law,
are hereby legalized and made valid.
16 Stat. J 86.
[N0TE.-This act wns designed to cure selections in excesa of three sections to a township, which had been made by -earties in ignorance of the limitation contained in the
6f July 27, 1868; 15 Stat. 227.J

act

SEc. 374. All locations of agricultural -college scrip allowed prior to
December first, eighteen hundred and sixty-seven, at the several landoffices in the State of Wisconsin, in excess of the maximum quantity
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authorized by the act of July second, eighteen hundred and sixty-two, are
hereby legalized ; and the Commissioner of the General Land-Office is
authorized to issue patents upon such locations : Provided, The same
shall be in all other respect legal and valid.
16 Stat. u6 . •

SEC. 375. The provisions of the act of Congress of June twenty-third,
eighteen hundred and sixty , relating to the ·reissue of land warrants in
certain cases, are hereby extended so as to include the reissue of agricultural-college land scrip, lost, cancelled or .destroyed without the fault of
the owner thereof, under such rules and regulations as the Secretary of
the Interior rriay prescribe .
12 Stat. 90, 91: 18 id . 111. Cir. G. L. O., Aug .
Copp'• L. O. 1o8).

20,

1875 (Copp's L. L. 486; I

SEC. 376. Where settlements , with a view to pre-emption, have been
made before the survey of the lands in the field, which are found to have
been made on sections sixteen or thirty-six, those sections shall be subject
to the pre-emption claim of such settler ; and if they, or either of them,
have been or shall be reserved or pledged for the use of schools or colleges in the State or Territory in which the lands lie, other lands of like
quantity are appropriated in lieu of such as may be patented by preemptors ; and other lands are also appropriated to compensate deficiences
for school purposes, where sections sixteen or thirty-six are fractional in
quantity, or where one or both are wanting by reason of the township
being fractional, or from any natural cause whatever.
11 Stat. 385; 18 id. 202; R. S. 2275. Minnesota 11. Bachelder, I Wall. 109; Sherman 11. Buick, 3 Otto 2091 Water and Mining Co. 11. Bugbey, 6 id . 165. Minnesota 11.
Bachelder, 7 Minn. 121; Layton v. Farrell, 11 Nev. 451; Railway Co. 11. Robinson, 49
Cal. 446. Deci&ions Sec. Int., ~farch 14, 1862; March 28, 1873 (Copp's L. L. 483);
March 10, 1876; April 12, 1879. Decisions Com. G. L. 0 ., June 13, 1879 (6 Copp's
L. 0. 153). Cir. G. I.:. 0., May 17, 1844 (t Lester's L. L. 492) ; Aug. 21, 1862
(Copp's L . L. 437).
•
SEC . 377. The lands appropriated by the preceding section shall be
selected, within the same land district, in accordance with the following
principles of adjustment, to wit : For each township, or fractional township, containing a greater quantity of land than three-quarters of an entire
township, one section; for a fractional township, containing a greater
quantity of land than one-half, and not more than three-quarters, of a
township, three-quarters of a section; for a fractional township, containing a greater quantity of land than one-quarter, and not more than onehalf, of a township, one-half sectior\; and for a fractional township,
containing a greater quantity of land than one entire section, and not
more than one-quarter of a township, one q1,1arter-sectionof land .

4 Sbt. 179; 11 id . 385; 18 id . 202; R. S. 2276. Decision Sec. Int., Dec. 2, 1876
(3 Copp's ~- 0. 172). Cir. G. L. 0 ., ~ay 17, 1844 ( I Lester's L. L. 492); Aug. 21,
1862 (Copps L. L. 437); Jan. 5, 1872 (id. 483).

SEC. 378. Where lands have been or may hereafter be granted by any
law of Congress to any one of the several States and Territories, and
where such law does not convey the fee-simple title of the lands, or require patents to be issued therefor, the list of such lands which have· been
or may hereafter be certified by the Commissioner of the General LandOffice, under the seal of his office, either as originals or cqpies of the originals or records shall be regarded as conveying the fee-simple of aH the
lands embraced in such lists that are of the character contemplated by such
act of Congress, and intended to be granted thereby; but where lands

-
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embraced in such lists are not of the character embraced by such acts of
Congress, and are not intended to be granted thereby, the lists, so far as
these lands are concerned, shall be perfectly null and void, and no right,
title, claim, or interest shall be conveyed thereby.
10 Stat. 346; 18 id. 47S; R. S. 2449. Shepley v. Cowan, 52 Mo. 559.
Sec. Int. (S Copp's L. O. 158); Jan. 28, 188o (6 id. 193).

Decisions

SEC. 379. From and after the thirty-first day of December, in the year
of our Lord one thousand eight hundred and forty-one, there shall be allowed and paid to each of the States of Ohio, Indiana, Illinois, Alabama,
Missouri, Mississippi, Louisiana, Arkansas, and Michigan, over and above
what each of the said States is entitled to by the terms of the compacts
entered into between them and the United States, upon their admission
into the Union, the sum of ten per centum upon the net proceeds of the
sales of the public lands, which, subsequent to the day aforesaid, shall be
made within the limits of each of said States respectively: Provided, That
the sum so allowed to the said States, respectively, shall be in no wise affected or diminished on account of any sums which have been heretofore,
or shall be hereafter, applied to the construction or continuance of the
Cumberland road, but that the disbursements for the said road shall remain, as heretofore, chargeable on the two per centum fund provided for
by compacts with several of the said States.
S Stat. 453. Decision Com. G. L. 0., June 23, 1842. Decision First Compt. of
Treas., Oct. 10, 1842.

SEC. 38o. After deducting the said ten per centum, and what, by the
compacts aforesaid, has heretofore been allowed to the States aforesaid,
the residue of the net proceeds, which net proceeds shall be ascertained
by deducting from·the gross proceeds all the expenditures of the year for
the following objects: Salaries and expenses on account of the General
Land-Office; expenses for surveying public lands; salaries and expenses
in the surveyor-generals' offices; salaries, commissions, and allowances to
the registers and receivers; the five per centum to new States, of all the
public lands of the United States, wherever situated, which shall be sold
subsequent to the said thirty-first day of December, shall be divided
among the twenty-six States of the Umon and the District of Columbia,
and the Terri tones of Wisconsin, Iowa, and Florida, according to their
respective (ederal representative population as ascertained by the last census, to be applied by the legislatures of the said States to such purposes as
the said legislatures may direct: Provided, That the distributive share to
which the District of Columbia shall be entitled, shall be applied to free
schools, or education in some other form, as Congress may direct: Anti
provided also, That nothing herein contained shall be construed to the
prejudice of future applications for a reduction of the price of the public
lands, or to the prejudice of applications for a transfer of the public lands,
on reasonable terms, to the States within which they lie, or to make such
future disposition of the public lands, or any part thereof, as Congress
may deem expedient.
S Stat. 453. Decision Com. G. L. 0., June 23, 1842. Decision First Compt. of
Treas., Oct. 10, 1842.

SEC. 381. The several sums of money received in the Treasury as the
net proceeds· of the sales of the public lands shall be paid at the Treasury
half-yearly on the first day of January and July in each year, during the
operation of this act, to such person or persons as the respective legislatures of the said States and Territories, or the governors thereof, in case
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the legislatures shall have made no such appointment, shall authorize and
direct to receive the same.
5 Stat. 454.

SEC. 382. ,Any sum of money, which at any time may become due,
and payable to any State of the Union, or to the District of Columbia,
by virtue of this act, as the portion of the said State or District, of the
proceeds of the sales of the public lands, shall be first applied to the pay•
ment of any debt due, and payable from the said State or District, to
the United States: Provided, That this shall not be construed to extend
to the sums deposited with the States under the act of Congress of twentythird June, eighteen hundred and thirty-six, entitled "An act to regulate
the deposits of the public money," nor to any sums apparently due to the
United States~ balances of debts growing out of the transactions of the
revolutionary war.
5 Stat. 454.

SEC. 383. This act shall continue and be 'in force until otherwise pro.vided by law, unless the United States shall become involved in war with
any foreign power, in which event, from the commencement of hostilities,
the four preceding sections of this act shall be suspended during the
continuance of such war : PrQVided, nevertkeless, That if, prior to the
expiration of this act, any new State or States shall be admittea into the
Union, there be assigned to such new State or States, the proportion of
the proceeds accruing after their admission into the Union , to which such
State or States m~y be entitled, upon the principles of this act, together
with what such State or States may be entitled to by virtue of compacts
to be made on their admission into the Union.
S Stat. 454.

SEC. 384. There shall be annually appropriated for completing the
surveys of said lands, a sum not less than one hundred and fifty thousand
dollars ; and the minimum price at which the public lands are now sold
at private sale shall not be increased, unless Congress shall think proper
to grant alternate sections along the line of any canal or other internal
improvement, and at the same time to increase the minimum price of the
sections reserved; and in case the same shall be increased by law, except
as aforesaid.any
time during the operation of this act, then so much
of this act
rovides that the net proceeds of the sales of the public
lands shall
istributed among the several States, shall, from and· after
the increase of the minimum price thereof, cease and become utterly
null and of no effect, anything in this act to the contrary notwithstanding: PrQVided, That if, at any time during the existence of this act,
there shall be an imposition of duties on imports inconsistent with the
provisions of the act of March second, one thousand eight hundred and
thirty-three, entitled "An act to modify the act of the fourteenth of
July, one thousand eight hundred and thirty-two, and all other acts imposing duties on imports," and beyond the rate of ~uty fixed by that
act, to wit : twenty per cent. on the value of such imports, or any of
them, then the distribution provided in this act shall be suspended and
shall so continue until this cause ·of its suspension shall be removed, and
when removed, if not prevented by other provisions of this act, such distribution shall be resumed.
S Stat. 4S4-

SEc. 385. Whenever any State shall have been or may be in default for
the payment of interest or principal on investments in its stocks or
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bonds, held by the United States in trust, it shall be the duty of the Secretary of the Treasury to retain the whole, or so much thereof as may be
necessary, of the percentage to which such State may be entitled, of the
proceeds of the sales of the public lands within its limits, and apply the
same to the payment of said interest or principal, or to the reimbursement of any sums of money expended by the United States for that purpose.
5 Stat. Sor.
N0TE.-For all special laws granting lands or the net proceeds thereof to the several
States for any PUI'Jl05C,
aee "Local and Temporary Laws," under the caption of ea.ch
State.

CHAPTER
XIV.*-WATER
RIGHTS.
Sec.

Sec.

422. Vested rights to use water for mining, 424. Conditions for use of water on public
etc.; right of way for canals.
lands for reclamation.
423. Patents, pre-emptions, and home- 425. Navigable rivers within public lands to
steads, subject to vested and accrued
be public highways,
water rights.

SEC. 422. Whenever, by priority of posse$ion, rights to the use of
water for mining, agricultural, manufacturing, or other purposes, have
vested and accrued, and the same are recognized and acknowledged by
the local customs, laws, and the decisions of courts, the possessors and
owners of such vested rights shall be maintained and protected in the
same; and the right of way for the construction of ditches and canals
for the purposes herein specified is acknowledged and confirmed; but
whenever any person, in the construction of any ditch or canal, injures
or damages the possession of any settler on the public domain, the
party committing such injury or damage shall be liable to the party
injured far such inj1.1ryor damage.
14 Stat. 253; R. S. 2339. Atchison 11. Peterson, 20 Wall. 507; Bdey fl. Gallagher,
20 id . ·670; Jennison fl. Kirk, 8 Otto 453; Broder v. Water and Minin, to., S. C., Oct.
T., 1879, in manuscript. Union Mill and Mining Co."· Ferris, 2 Saw., C.C. 176. Lobdell v. Simpson, 2 Nev. 274; Lobdell 11. Hall, 3 id. 507; Mining Co."· Carpenter, 4 id.
534; Robinson v. Imperial Silver, etc., 5 id. 44; Covington v. Becker, 5 id. 281 ; Hobart v. Ford, 6 id. 77; Proctor v. Jennings, 6 id . 83; Vansickle v. Haines, 7 id . 249;
Dalton v. Bowker, 8 id. 201; Barnes v. Sabron, 10 it/. 217; Shoemaker v. Hatch, 13
id. 261 ; Rivers v. Burbank, 13 id. 398; Caruthers v. Pemberton, 1 Montana, 111 ; Wilson v. O'Neil, r id. 284; Mining Co. v. Halter, rid. 296; Noteware v. Stern$, r id.
311; Parks v. Barkley, 1 id. 514; Woolman v. Garringer, I id. 535; Atchison v. Peterson, 1 id. 561 ; Barkley v. :Fileke, 2 (d. 59; Fabian v. Collins, 2 id. 510; Schilling "·
Rominger, 4 Colo. 100; Eddy v. Simpson, 3 Cal. 249; Irwin v. Phillips, 5 id. 140;
Hill "· Newman, 5 id. 445; Kelly v. Water Co., 6 id. 105; Hoffman 11. Stone, 7 id. 47;
Sims "· Smith, 7 id. 149; Maeris "· Bricknell, 7 id . 262 ; Tenney 11. Miners' Ditch Co.,
7 id . 335; Coker v. Simpton, 7 id. 341; Park "· Kilham, 8 Id. 78; Crandall v. Woods,
8 id. 136; Thompson v. Lee, 8 id. 275; Leigh Co.v. lndependent Ditch Co.,8 id.323;
Bear River, etc., Co. v. N. Y. Mining Co., 8 id . 327; Hill t 1• King, 8 id. 337; White v.
Todd, 8 id. 443; O"Keiffe 11. Cunningham, 9 id . 589; Weaver v. Conger, 10 id. 233;
Wolf i,. St. Louis Ind. Water Co., ro id. 413; Hoffman v. Tuol, ro id. 417; Weimer v.
*Chapter Thirteen relates to Mineral Lands, and forms part of "Copp's U. S. Mineral Lands.''-ED.
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Lowrey, 11 id. 104; Butte Canal Co. v. Vaughn, u id. 143; Kimball v. Gearhart, u
id. 27; McGarrity v. Byington, 12 id. 426; Ortman v. Dixon, 13 id. 33; McDonald v.
Bear River, etc., 13 id. 220; Burnett v . Whitesides, 15 id. 35; Clark 2,. Duvall, 15 id.
85; Edmond v. Chew, 15 id. 137; McDonald v . Bear River , etc., 15 id. 145; Kidd v.
Laird, 15 id . 161; Weaver v. Eureka Lake Co., 15 id. 271; Butte T. M. Co. v. Morgan,
19 id. 6og; McKinney v . Smith, 21 id. 374; Coleman v. Clements, 23 id. 245; Rupley v.
Welch, 23 id . 452; Everett v. Hydraulic Co., 23 id. 225; Phcenix Water Co. v. Fletcher,
23 id. 4,81; N$oma Water and Mining Co. v. McCoy, 23 id. 490; Bear River , etc., v.
Boles, 24 i,I. 359 ; Wixon v. Bear River Co., 24 id. 367; Crary v. Campbell, 24 id. 634;
Wiseman v. McNulty, 25 id . 230; Union Water Co. v. Crary, 25 id, 504 ; St. John v.
Kidd, 26 id. 264; Bradley v . Harkness, 26 id. 69; American v. Bradford, 27 id. 36o;
Hill v. Smith, 27 id. 476; Ferrea v. Knipe, 28 id. 340; McDonald v. Askew, 29 id .
200; Henderwn v. McNaughton, 31 id. 26; Da,·is v. Gale, 32 id. 26; Gibson fl , Puchta,
33 id. 310; Richardson v. Kier , 34 id . 63; Nevada Water Co. fl , Powell, 34 id . 109;
Clark v. Willett, 35 id. 535; Campbell v. B. R. and W . M. Co., 35 id. 679; Richardson
v. Kier, 37 id. 267; Gregor v. Nelson, 41 id. 279; Hanson v. McCune, 42 id. 303;
Correa v . Frietas, 42 id . 339 ; Smith v. O'Hara, 43 id . 371; Stone fl , Bumpus, 46 id .
218; Ogburn v . Connor, 46 id. 347; Quirk v . Tralk, 47 id . 453; Broder v. N. W . and
M. Co., 50 id. ~21; Reynolds v. Hosmer , 51 id. 205; Titcomb v. Kirk, 51 id. 288; Cave
v. Crafts, 53 id. 135. Decisions Com. G. L. 0 ., Nov. 23, 1869 (Copp's Mg. Dec . 24);
April 16, 1871 (id . 42); March 21, 1872 (id. 82).
SEC . 423 . All patents granted, or pre-emption or homesteads allowed,
shall be subject to any vested and accrued water-rights, or rights to
ditches and reservoirs used in connection· with such water-rights, as
may have been acquired under or recognized by the preceding section.

16 Stat 218; R . S. 2340. Union Mill and Mg. Co. v. Ferris, 2 Saw., C. C. 176;
Union Mill and Mining Co. v. Dangberg, 2 id . 451. Vansickle v. Harri!', 7 Nev . 249;
Barnes v. Sabron, 10 id. 217; Thorp v . Freed, I Montana 652; Ogburn v. Connor, 46
Cal. 347; Broder v. N. W. and M. Co., 50 id. 621. Decisions Com. G. L.O., April 16,
1871 (Copp's Mg. Dec. 42); March 21, 1872 (id. 82).

SEc. 424. The right to the use of water for the reclamation of desert
lands, in accordance with the provisions of an act approved March third,
eighteen hundred and seventy-seven, shall depend upon bona-fide prior
appropriation: and such right shall not exceed the amount of water
actually appropriated, and necessarily used for the purpose of irrigation
and reclamation : and all surplus water over and above such actual appropriation and use, together with the water of lakes, rivers and other
sources of water supply upon the t>ublic lands and not navigable, shall
remain and be held free for the appropriation and use of the public for
irrigation, mining, and manufacturing purposes, subject to existing ri_ghts.
19 Stat . 377.

SEc. 425. ~ll navigable rivers, within the territory occupied by the
public lands, shall remain and be deemed public highways ; and, in all
cases where the opposite banks of any streams not navigable belong to
different persons, the stream and bed thereof shall become common to
both.
1 Stat. 468; 2 id. 235; R . S. 2476. New Orleans v. V. S. 10 Pet . 662; Pollard v.
Hagen, 3 How. 212; Pollard v . Kibble, 9 id. 471; Hullett v. Beebe, 13 id. 25; With•
ers v. Buckley, 20 id. 84; Railway Co. v. Schurmdr, 7 Wall . 272; Yates v. Milwaukee,
10 id . 497; The Daniel Ball, 10 id. 557 ; The Montello, 11 id. 411, 20 id . 430; Barney
v. Keokuk, 4 Otto 324. Woodmanv. Kilburn, 1 Aubott, C. C. 158; Avery v. Fox, 1
id. 246; Northern Union Packet Co. v . Atles , 2 Dillon , C. C. 479; Forsyth v. Small , 7
Bisse.11,
C. C. 201; Grange v. Smart, 1 Woolw., C. C. 88. Vansickle v. Harris, 7 Nev .
249; Leake v. Tolls, 8 id. 286; Gavit fl, Chamuen, 3 Ohio 496; J:llanchard v. Porter,
11 id . 138; Walker v . Board of Public Works , 16 id. 540; Gilman v. Riassell , 18 Mich .
144; Watson v. Peters, 26 id. 5o8; Treat v . Bates, 27 id. 390; Bay City Gas Light Co.
v. Industrial Works, 28 id. 181; Att'y-Gen . v . Evart Booming Co., 34 id. 462; Jones v.
Pettibone, 2 Wis. 3o8; Walker v. Stephenson, 4 id. 486; M.1riner v. Schulte, 13 id.
692; Timm v . Bear, 29 id. 254; Wright v. Day, 33 id. 26o; Oleson v. Merrill, 42 id.
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203 ; Delaplane fl . Railway Co., 42 id . 214; Borman fl. Sunnuches, 42 id . 233 ; Diedrich fl . Railway Co. , 42 id. 248 ; Stevens Point Boom Co. fl . Reilly, 44 id. 29?; same
case, 46 id . 237; Hazeltine fl. Core, 46 id . 391; Rippe fl, Railway Co., 23 Minn. 18;
Bresbine fl . Railway Co., 23 id. n4; McManus fl . Carmichael, 3 Iowa I; Haight fl .
Keokuk, 4 id . 405; Tomlin fl , Railway Co., 32 id. 1o6; Masser fl , Hershey, 42 id. 356;
Houghton fl, Railway Co., 47 id . 370; Bainbridge fl , Sherlock, 29 Ind . 364; Martin fl .
Evansville, 32 id. 85; Sherlock "· Bainbridge, 41 id . 35; Ridgeway " · Ludlow, 58 id.
248 ; Taylor v. Fickas, 64 i~. 168; Middleton" · Pritchard, 4 Ills., 51o-; People v. St.
Louis, 10 id . 351 ;, Trustees v. Haven, 10 id. 548; Stolp"· Hoyt, 44 id . 219; Chicago
" Laflin, 49 id . 172; Chicago v. McGinn , 50 id. 266; Hubbard v. Bell, Sf id. 110;
Lovington v. County of St . Claire, 64 id . 56; Braxton v . Bressler, 54 id. ,488; Houck
v . Yates, 82 id . 179; Lamers "· Nissen, 4 Neb . 24S; Weise v. Smith, 3 Oreg. 44S;
Brown v . Kentfield, 50 Cal. 129; O'Fallen v . Doggett , 4 Mo. 209 : Benson v. Morrow,
61 id . 345; Duvoige v . Salter, 6 La . Ann: 450 ; Boykin v. Shaffer. 13 id . 129. Decision
Com. G. L. 0 ., Feb. 20, 1874 (Copp's L. L. 763) . Manual of Surveyjng Instructions
(I Lester's L. L . 714) .

CHAPTER
XVl.*-DESERT
LANDS
.
Sec.

ISec.

I

426. Desert lands may be purchased .
tion of title .
Limitation upon
quantity.
•
Declaration.
Right to use water.
Water on public lands to be free. 427. Definition of desert lands .
Contents of declaration.
Perfec- 428. Local itics'to which the Jaw applies.

SEC. 426 . It shall be lawful for any citizen of the United States, or any
person of requisite age "who may be entitled to become a citizen, and
who has filed his declaration to become such," and upon payment of
twenty-five cents per acre-to file a declaration under oath with the register and receiver of the land district in which any desert land is situated,
that he intends to reclaim a tract of desert land not exceeding one section, by conducting water upon the same, within the period of three years
thereafter; Provided, however, That the right to the use of water by the
person so conducting the same, on or to any tract of desert land of six
hundred and forty acres shall depend upon bona-fide prior appropriation ;
and such right shall not exce~d the amount of water actually appropriated,
and necessarily used for the purpose of irrigation and reclamation : and
all surplus water over and above such actual appropriation and use, together with the water of all lakes, rivers, and other sources of water supply upon the public lands and not navigable, shall remain and be held
free for the appropriation and use of the public for irrigation, mining,
and manufacturing purposes, subject to existing rights. Said declaration
shall describe particularly said section of land if surveyed, and, if unsurveyed, shall describe the same as nearly as possible without a survey. At
any time within the period of three years after filing said declaration,
upon making satisfactory proof to the register and receiver of the reclamation of said tract of land in the manner aforesaid, and upon the payment
to the ·receiver of the additional sum of one dollar per acre for a tract of
land not exceeding six hundred and forty acres to any one person, a patent
for the same shall be issued to him. Pr4Vided, That no person shall be
*Chapter Fifteen is headed "Donations,•~and refers the reader to the several laws by
states.-ED .
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permitted to enter more than one tract of land and not to exceed six .
hundred and forty acres, which shall be in compact form.
18 Stat. 497; 19 id. 377, Decision Sec. Int., Feb. 11, 188o (7 Copp's L. 0. 8); April
15, 188o (7 id. 26). Decisions Com. G. L. 0., Ap1il 8, 1875 (2 Copp's L. 0. 44);
-(6 id. 192); March 30, 188o (7 id. 26). Cir. G. L. 0., March 12 1877 (4 Copp's
L. 0. 22); June 25, 1878 (5 id . 78); Oct. 1, 1878; July 16, 1879 (6 Copp's L. 0 . 76).
General Cir., Sept. r, 1879, p. 27. (For authorities relating to water-rights see sec. 422).

SEC. 427. All lands exclusive of timber lands and mineral lands which

will not, without irrigation, produce some agricultural crop, shall be
deemed desert lands, within the meaning of this act, which fact shall be
ascertained by proof of two or more credible witnesses under oath, whose
affidavits shall be filed in the land-office in which said tract of land may
be situated. .
18 Stat. 497; r9 id. 377.

SEC. 428. ·This chapter shall only apply to and take effect in the States
of California, Oregon and Nevada, and the Territories of Washington,
Idaho, Montana, Utah, Wyoming, Arizona,· New Mexico, and Dakota;
and the determination of what may be considered desert land shall be
subject to the decision and regulation of the Commissioner of the General
Land-Office.
18 Stat. 497; 19 id. 377.

CHAPTER
XVII.-REPAYMENT
OF PURCHASE
MONEY.
Sec ..

Sec.

429. Purchase money refunded where sale 432. Purchase money, fees, and commissions on erroneous entries, or where
cannot be confirmed.
sales cannot be confirmed.
430. Refunding in certain cases, how done.
431. Repayments ·'on void soldiers' addi- 433. Regulations for repayments. Warrants on Treasury for same.
tional homestead locations.

SEC. 429. The Secretary ~f the Interior is authorized, upon proof being
made, to his satisfaction, that any tract of land has been erroneously sold
by the United States, so that from any cause the sale cannot be confirmed,
to repay ta the purchaser, or to his legal representatives or assignees, the
sum of money which was paid therefor, out of any money in the Treasury
not otherwise appropriated.
4 Stat. So; 11 id. 387; R. S. 2362. 2 Op. Att. Gen. r86; 3 id. 92, 240; .4 id. 277.
Decisions Sec. Int., Aug. 17, 1849; Feb. 26, 1852 (1 Lester's L. L. 673); March 8,
1852 (1 id. 671); July 24, 1852 (1 id . 672); Dec. 19, 1853 (1 id . 673); Nov. 21, 1857
(1 id. 675); Jan. 18, 1859 (_1id. 676); March 25, 1859 (1 1'd.677); June 25, 1859 (1
id. 677); Aug. 9, 1859 (1 ,a. 675); July 23, 1864; Dec. 27, 1870; Dec. 19, 1873;
M:irch 3, 1874; Feb. 8, 1878; April 15, 1878; June 3, 1878; Aug. 5, 1878; Aug. 12,
1878; Aug. 15, 1878 (5 Copp's L. O. 127); Sept. 5. 1878; Sept. 23, 1878; Nov. 20,
1878; May 7, 1879; May 25, 1879; June 26, 1879 (6 Copp's L. 0 . 96); July 1, 1879
(6 id. g6); July 29, 1879 (6 id. 95); Jan. 8, 188o (6 id. 192); Feb. I 1, 188o (7 id. 8).
Decisions Sec. TreJS., March 11, 1831 (2 Laws, Instructions, and Opinions, 440);
April 17, 1832 (2 id. 46o); April 20, 1877 (4 Copp's L. 0. I 10). Decisions Com. G.
L. 0., Aug. 31, 1830 (2 Laws, Instructions, and Opmions, 432); Dec. 20, 1858 (1 Lester's L. L. 675); July 18, 1871; Sept. 20, 1872; Ap~I 12, 1875; Jan. 27, 1876 (2
Copp's L. 0. 18o); June 7, 1879;· Sept. 12, 1879. Cir. G. L. 0., Aug. 31, 1830 (1
Lester's L. L. 667); Seet, 12, 1843 (1 id. 66g); Jan. 12, 1854 (1 id. 670); Aug. 7,
1878 (5 Copp's L. O. 110J; June 27, 1879; Au~. 6, 188o (7 Copp's L. 0 . go).
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SEC. 430. Where any tract of land has been erroneously sold, as described in the preceding section, and the money which was paid for the
same has been invested in any stocks held in trust, or has been paid into
the Treasury to the credit of any trust fund, it is lawful, by the sale of
such portion of the stocks as may be necessary for the purpose, or out
of such trust fund, to repay the purchase-money to the parties entitled
thereto,
JI

Stat. 388; R. S. 2363.

. SEc. 431. In all cases where it shall be made to appear to the satisfaction of the Secretary of the Interior, upon due proof, that innocent
parties have paid the fees and commissions and excess pa)"l'nents required
upon the location of soldiers' additional homestead claims, located under
section two hundred and thirty-seven, which claims were found to be
fraudulent and void after location and the entries or locations made
thereon canceled, the Secretary of the Interior is authorized to repay to
such innocent parties the fees and commissions, and excess payments paid
by them, upon the surrender of the receipts issued therefor by the
receivers of public moneys, out of any money in the Treasury not otherwise appropriated, and shall be payable out of the appropriation to
refund purchase -money on lands erroneously sold by the Umted States.
21 Stat. 287. Cir. G. L. 0., Aug. 6, 188o (7 Copp's L. 0. 90).

SBC. 432. In all cases where homestead or timber-culture or desert-land
entries or other entries of public lands have heretofore or shall hereafter
be canceled for conflict, or where, from any cause, the entry has been
erroneously allowed and cannot be confirmed, the Secretary of the Interior shall cause to be repaid, out of any money in the Treasury not otherwise appropriated, fo the person who made such entry, his heirs or
assigns, the fees and commissions, amount of purchase money, and
excesses paid upon the same upon the surrender of the duplicate receipt
and the execution of a proper relinquishment of all claims to said land,
whenever such entry shall have been duly canceled by the Commissioner
of the General Land Office; and in all cases where parties have paid
double-minimum price for land which has afterwards been found not to
be within the limits of a railroad land grant, the execs.<;of one dollar and
twenty-fi"'.ecents per acre shall in like manner be repaid to the purchaser
thereof, or to his heirs or assigns.
21 Stat. 287. Cir. G. L. 0., Aug. 6, 188o (7 Copp's L. 0. 90).

SEc. 433. The Commissioner of the General Land Office shall make
all necessary rules, and issue all necessary instructions, to carry into effect
the foregoing sections relating to repayments, and the Secretary of the
Interior shall draw his warrant on the Treas1,1ryfor the repayment of all
purchase money, fees, commissions and excesses, and the same shall be
paid without regard to the date of the cancellation of the entries.
21

Stat. 287. Cir. G. L. 0., Aug. 6, 188o (7 Copp's L. 0. 90).
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CHAPTER
XVIII.-RESERVATIONS.
Sec.

Sec.

437. Reservations, how surveyed.
435. Sale of military sites under general 438. Sale of buildings belonging to United
States.
laws prohibited; proviso as to
439. Sale of lands with buildings.
Florida.
436. Minimum price. how fixed, when reservations are sold.
434- Reservations in Florida, how sold.

SEC. 434. All public lands heretofore reserved for military purposes in
the State of Florida, which, in the opinion of the Secretary of War, are
no longer useful or desired for such purposes, or so much thereof as said
Secretary may designate, shall be placed under the control of the General
Land Office, and be disposed of and sold in the same manner and under
the same regulations as other public lands of the United States: Provided, That said lands shall not be so placed under the control of the
General Land Office until the opinion of the Secretary of War, giving
his consent, is communicated to the Secretary of the Interior in writing
and filed and recorded.
11

Stat. 87.

SEC. 435. Military sites which are or may become useless for military
purposes shall not be subject to sale or pre-emption under any of the laws
of the United States: Provided, That this section shall not apply to military sites in the State of Florida, the sale of which is authorized by the
preceding section.
11

Stat. 336.

SEc. 436. Whenever any reservation of public lands is brought into
market, the Commissioner of the General Land Office shall fix a minimum price, not less than one dollar and twenty-five cents per acre, below
which such lands shall not be disposed of.
13 Stat. 374; R. S. 2364-

SEc. 437. Whenever it becomes necessary to survey any Indian or
o,her reservations, or any lands, the same shall be surveyed under the
dire~tion and control of the General Land Office, and as nearly as may
be in conformity to the rules and regulations under which other public
lands are surveyed.
13 Stat. 41; R. S.

2115.

SEc. 438. The Secretary of the Interior is authorized to cause all such
buildings belonging to the United States, as have been, or hereafter shall
be, erected for the nse of their agents, teachers, farmers, mechanics, and
other persons employed amongst the Indians, to be sold whenever the
lands on which the same are erected have become the property of the
United States, and are no longe'r necessary for such purposes.
5 Stat. 611; R. S. 2122.
SEC. 439. The Secretary of the Interior is authorized to cause to be

sold, at his discretion, with each of such buildings as are mentioned in
the preceding section, a quantity of land not exceeding one section; and 1
on the payment of the consideration agreed for into the Treasury of the
United States by the purchaser, the Secretary shall make, execute, and
II
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deliver to the purchaser a title in fee-simple for such lands and tene ments.
5 Stat. 611; R. S. 2123.
NoTE.-For laws reserving timber lands for naval purposes, see Timber and Timber
Culture, Chapter IX.
For acts reserving lands for public parks and for other purposes, sec" Local and Temporary Laws" relating to the States and Territories in whicla such rescrvatio.ns arc
located.
For authority of President to make reservations for public purposes, see Wilcox 11.
Jackson, 13 Pet. 498; U.S. fl. Fitzgerald, 15 id . 4<?7; U.S. fl. ~hicago, 7 _How. 185;
U. S. fl. Stone, 2 Wall. 525; Wolcott i,. Des Moines Co., 5 id. 681; Gnsar 11. McDowell, 6 id. 363.

CHAPTER
XIX-EASEMENTS.
s~.

. s~.

440. Navigable rivers public highways.
Streams not navigable, banks ·of.
441. Right of way for highways over public
lands.
442. If lands granted for right of way are
not used, etc., to revert to the Government.
443. Mineral locators' rights of possession
and enjoyment.
444. Right of way in intersecting veins in
iµines.
445. What conditions of sale may be made
by local legislature .
446. Vested rights to use of water for mining, etc. ; right of way for canals.
447. Patents, pre-emptions, and homesteads
subject to vested and accrued waterrights.
448.Right of way, materials, station¥1'?unds, etc., granted to railroads .
449. Rights of several railroads through
callon, pass, or defile. Crossing at
grade. Wagon road&,rights of.

450 . Private lands and posscssory claims,
how condemned .
451. Profile of road claiming benefits, when
to be filed. Disposal of lands subject to right of way. Forfeiture of
right.
452. Application of this act.
453. Right to alter, amcnd,ctc .
454. Use of public domain by telegraph
company.
455. Use of materials from public lands.
456. These rights not transferable.
457. Government to have priority in transmission of messages.
458. Government entitled to purchase lines.
459. Acceptance of obligations to be filed.
46o. Penalty for refusal • ~o transmit dispatches.
461. Timber lands to be patented subject
to accrued right of way and waterrights.

SEC. 440. All navigable rivers, within the territory · occupied by the
public lands, shall remain and be deemed public highways: and, in all
cases where the opposite banks of any streams not navigable belong to
different persons, the stream and the bed thereof shall become common
to both.
1

Stat. 468;

2

id. 235; R.

s. 2476.

SEC. 441. The right of way for the construction of highways over
public lands, not reserved for public uses, is hereby granted.
14 Stat. 253; R . S. 2477.
Copp's L. O. 158).

Railway Co.

11.

Gordon, S. C. Mich., Oct. T., 1879 (7 •

SEC. 442. If any rail or plank road or macadamized turnpike company to whom the right of way or sites for watering places, depots
and work-shops over and through the public lands of the United States
was granted by the act of Congress approved August fourth, eighteen
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hundred and fifty-two, and by the acts amendatory thereto, shall at
any time after its completion be discontinued or abandoned by saicf
company or companies, the grants made by said acts shall cease and
determine, and the lands shall revert back to the U.nited States.
·
10 Stat. 28, 29,683;

12 id. 577. Decision Com. G. L. 0., July 16, 1857.

SEc. 443. The locators of all mining locations heretofore made or which
shall hereafter be made, on any mineral vein, lode, or ledge, situated on
the public domain, their heirs and assigns, where no adverse claim exists on
the tenth day of May, eighteen hundred and seventy-two, so long as they
comply with the laws of the United States, and with State, territorial,
and local regulations not' in conflict with the laws of the United States
governing their possessory title, shall have the exclusive rig_htof possession and enjoyment of all the surface included wjthin the lines of their
lot:ations, and all veins, lodes, and ledges throughout their entire depth,
the top or apex of which lies inside of such surface lines extended downward vertically, although su~h veins, lodes, or ledges may so far depart
from a perpendicular in their course downward as to extend outside the
vertical side lines of such surface locations. But their right of possession
to such outside parts of such veins or ledges shall be confined to such
portions thereof as lie between vertical. planes drawn downward as above
described, through the end lines of their locations, so continued in their
own direction that ·such planes will intersect such exterior parts of such
veins or ledges. And nothing in this section shall authorize the locator
or possessor of a vein or lode which extends in its downward course
beyond the·vertical lines of his claim to enter upon the surface of a claim
owned or possessed by another.
17 Stat. 91 ; 19 id. 52; R. S. 2322. (For authorities see sec. 390.)

Sxc. 444- Where two or more veins of mining claims intersect or
cross each other, the owners of the mine last located shall have the right
of way through the space of intersection for the purposes of the convenient working of the mine.
17 Stat. 96; 19 id. 52; R. S. 2336. (For authorities see sec. 404.)

SEC. 445. As a condition of sale, in the absence of . necessary legislation by Congress, the local legislature of any State or Territory may provide rules for working mines, involving eas~ments, drainage, and other
necessary means to their complete development; and those conditions
shall be fully expressed in the patent.
14

Stat. 2,µ; 19 id. 52; R. S. 2338.

SEC. 44,6. Whenever, by · priority of possession, rights to the use of
water for mining, agricultural, manufacturing, or other purposes, have
vested and accrued, and the same are recognized and acknowledged by
the local customs, laws, and the decisions of courts, the possessors and
owners of such vested rights shall be maintained and protected in the
same; and the ri~ht of way for the construction of ditches and canals for
the purposes herem speciJied is acknowledged and confirmed; but whenever any person, in the construction of any ditch or canal, injures or
damages the ~ion
of any settler on the public domain, the party
committing such injury or damage shall be liable to the party injured for
such injury or damage.
14

Stat. 253; R. S. 2339. (For authorities see sec. 422,)

S£C. 447. All patents granted, or pre-emption or homesteads allowed,
shall be subject to any vested and accrued water-rights, or rights to

-
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Jlitches and reservoirs used in connection with such water-rights, as may
nav~ been acquired under or recognized by the preceding section.
16 Stat. 218; R. S. 2340. (For authorities see sec. 423.) ·

SEC. 448. The right of way through the public lands of the United
States is hereby granted to any railroad company duly organized under
the laws of any State or Territory, except the District of Columbia, or
by the Congress of the United States, which shall have filed with the
Secretary of the Interior a copy of its articles of incorporation, and due
proofs of its organization under the same, to the extent of one hundred
feet on each side of the central line of said road; also the right to take,
from the public lands adjacent to the line of said road, material, earth,
stone, and timber necessary for the construction of said railroad ; also
ground adjacent to such right of way for station -buildings, depots, machine shops, side-tracks, turn-outs, and water-stations, nQt to exceed.in
amount twenty acres for each station, to the extent of one station for
each ten miles of its road .
18 Stat. 482. Railway Co. fl . Benity, 5 Saw., C. C. I 18. Railway Co. fl. Gould, 21
Cal. 254; Doran fl, Railway Co., 24 id. 245. Decisions Sec. Int .,June JO, 1875 (Copp's
L. L. 3~); July 26, 1876; S_ept. 5, 1878; Sept. 11, 1878; June 5, 1879; Nov. 17, 1879
(6 Copps L. 0. 162). Dec1S10nsCom. G. L. 0 ., Oct. 8, 1875; Jan. 11, 1876; March
1, 1876; May 10, 1877 (4 Copp's L. 0 . 91); Jan. 6, 1879; Jan. 21, 1879; Sept. 24.
1879; Sept. 29, 1879. Cir. G. L. 0., March 9, 1878 (5 Copp's L. 0. 35); Nov. 7, 1879
(6 id. 141).

SEC. 449. Any railroad company whose right of way, or whose track
or road-bed upon such right of way, passes through any canyon, pass, or
defile, shall not prevent any other railroad company from the use and
occupancy of the said canyon, RASS,or defile, for the purposes of its
road, in common with the road first located, or the crossing of other
railroads at grade. And the location of such right of way through any
canyon, pass or defile shall not cause the disuse of any wagon or other
public highway now located therein, nor prevent the location through
the same of any such wagon road or highway where such road or highway
may be necessary for the public accommodation: and where any change
in the location of sueh wagon road is neces.,;aryto permit the passage of
such railroad through any canyon, pass, or defile, said railroad company
shall, before entering upon the ground occupied by such wagon road 1
cause the same to be reconstructed at its own expense in the most favorable location, and in as perfect a manner as the original road : Provided,
That such expenses shall be equitably divided between any number of
railroad companies occupying and using the same canyon, pass, or defile.
18 Stat. 482. Denver & Rio Grande R. R. Co. fl. Cation City & San Juan R. R. Co.,
9 Otto 463. Decisions Sec. Int., Sept. 5, 1878; Sept. 11, 1878.

SEC. 450. The legislature of the proper Territory may provide for the
manner in which privp.te lands and po~essory claims on the public lands
of the United States may be condemned; and where such tirovision shall
not have been made, such condemnation may be made m accordance
with section three of the act entitled "An act to aid in the construction
of a railroad and telegraph line from the Missouri River to the Pacific
Ocean, and to secure to the Government the use of the same for postal,
military, and other purposes, approved July first, eighteen hundred and
sixty-two," approved July second, eighteen hundred and sixty-four.
13 Stat. 357; 18 id . 482, 483. Decision Com. G. L. 0., Jan. 21, 1879.

SEc. 451. Any railroad company desiring to secure the benefits of this
act, shall, within twelve months after the location of any section of
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twenty miles of its road, if the same be upon surveyed lands, and if
upon unsurveyed lands, within twelve months after the survey thereof by
the United States, file with the register of the land office for the district
where such. land is located a profile of its road; and upon approval
thereof by the Secretary of the Interior the same shall be noted upon the
plats in said office ; and thereafter all such lands over which such right of
way shall pass shall be disposed of subject to such right of way: Pro 0
vzif~d, That if any section of said road shall not be completed within five
years after the location of said section, the rights herein granted shall be
forfeited as to any such uncompleted section of said road.
18 Stat. 483. Decisions Sec. Int., Sept. 22, 1877; Sept. 5, 1878; Sept. 11, 1878;
June 5, 1879. Decisi~ns Com. G. L. 0., July 17, 1875; ~ay 10, 1877 (4 Copp'a L. 0 . .
91); Oct. 1, 1878. Cir. G. L. 0., March 9, 1878 (5 Copps L. 0. 35); Nov.7, 1879 (6
id. 141).
·
.

SEC. 452. This act shall not apply to any lands within the limits of any
military, park, or Indian reservation, Or other lands specially reserved
from sale, unless such right of way shall be provided for by treaty stipulation or by act of Congress heretofore passed.
18 Stat. 483.

SEC. 453. Congress hereby reserves the right at any time to alter,
amend, or repeal this act, or any part thereof.
18 Stat. 483.

SEC. ·454. Any telegraph company now organized, or which may hereafter be organized, under the laws of any State, shall have the right to
construct, maintain, and operate lines of telegraph through and over any
portion of the public domain of the United States, over and along any
of the military or post r"ads of the United States which have been or
may hereafter be declared such by law, and over, under, or across the
navigable streams or waters of the United States; but such lines of telegraph shall be so constructed and maintained as not to obstruct the navigation of such streams and waters, or interfere with the ordinary travel
on such military or post roads.
14 Stat. 221; 19 id. 232; R. S. 5263.

SEC. 455. Any telegraph company organized under the laws of any
State shall have the right to· take and use from the pu.blic lands through
which its lines of telegraph may pass, the necessary stone, timber, and
other materials for its posts, piers, stations, and other needful uses in the
construction, maintenance, and operation of its lines of telegraph, and
may pre-empt and use such portion of the unoccupied public lands subject to pre-emption through which their lines of telegraph may be located
as may be necessary for their stations, not exceeding forty acres for each
station; but such stations shall not be within fifteen miles of each other.
14 Stat. 221 ; R. S. 526• , .

SEC. 456. The rights and privileges granted under the provisions of the
act of July twenty-four, eighteen hundred and sixty-six, entitled "An act
to aid in the construction of telegraph lines, and to secure to the Government the use of the same for postal, military, and other purposes," or
under sections four hundred and fifty-four to four hundred and sixty, inclusive, shall not be transferred by any company acting thereunder to any
other corporation, association, or person.
·
14 Stat. 221

;

R. S. 5265.

SEC. 457. Telegrams between the several Departments of the Government and their officers and agents, in their transmi~ion over the lines of
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any telegraph company to which has been given the right of way, timber,
or station lands from the public domain, shall have priority over all other
business, at such rates as the Postmaster-General shall annually fix. And
no part of any appropriation for the several Departments of .the Government shall be paid to any company which neglects or refuses to transmit
such telegrams in accordance with the provisions of this ~tion.
14 Stat. 221; 17 id . 287, 366,367; R. S. 5266.

SEC. 458. The United States may, for postal, military, or other purposes, purchase all the telegraph lines, property, and effects of any or all
companies acting under the provisions of the act of July twenty-fourth,
eighteen hundred and sixty-six, entitled "An act to aid in the construe. tion of telegraph lines, and to secure to the Government the use of the
same for postal, military, and other purposes," or under sections four
hundred and fifty-four to four hundred and sixty, inclusive, at an appraised
value, to be ascertained by five <;ompetent, disinterested persons, two of
whom shall be selected by the Postmaster-General of the United States,
two by the company interested, and one by the four so previously selected.
14 Stat. 221; 18 id. 250; R. S. 5267.

SEC. 459. Before any telegraph company· shall exercise any of the
powers or privil~es conferred by law, such company shall file their written acceptance with the Postmaster-General of the restrictions and obligations required by law.
14 Stat. 222; R. S. 5268.

SEC. 460. Whenever any telegraph company, after having filed its
written acceptance with the Postmaster-General of the restrictions and
obligations required by the act approved July twenty-fourth, eighteen
hundred and sixty-six, entitled "An act to aid tn the construction of telegraph lines, and to secure to the Government the use of the same for
postal, military, and other purposes," or by sections four hundred and
fifty-four to four hundred and sixty, inclusive, shall, by its agents or employes, refuse or neglect to transmit any such telegraphic communications
as are provided for by the aforesaid act, or by said sections, or by the
provisions of section two hundred and twenty-one of the Revised Statutes,
authorizing the Secretary of War to provide for taking meteorological
observations at the military stations and other points of the interior of the
continent, and for giving notice on the northern lakes and sea-board of
the approach and force of storms, such telegraph company shall be liable
to a penalty of not less than one hundred dollars, and not more than one
thousand dollars for each such refusal or neglect, to be recovered by an
action or actions at law in any district court of the United States.
17 Stat. 366, 367; 19 id. 232, 252; R. S. 5269.

SEC. 461. All patents for lands within the States of California, Oregon,
and Nevada, and in Washington Territory, valuable chiefly for timber,
but unfit for cultivation, which may be granted under the provisions of the
act of Congress approved June third, eighteen hundred and seventy-eight,
shall not be held to abrogate the right of way of ditch and canal owners
acquired under the provisions of the act of July twenty-sixth, eighteen
hundred and sixty-six; and all such patents shall be subject to any vested
al)d accrued water-rights, or rights to ditches and reservoirs used in connection with such water-rights, as may have been acquired under and by
the provisions of said act; and such rights shall be expressly reserved in
any patent issued under this act.
20

Stat. 89. (For authorities,see section 423.)

•
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CHAPTER
xx.:....PRIVATE
LANDCLAIMS.
Sec.

.

462. Patents to issue for claims heretofore

Sec.

vate land claims which cannot be
confirmed.
located.
465. Issuance and location of judidal scrip
463. Price of surveys, how fixed.
464.Certificates of location or scrip to isin lieu of confirmed private land
sue in satisfaction of con6nned priclaiJDa.

SEC. 462. In case of any claim to land in any State or Territory which
has heretofore been confirmed by law, and in which no provision is made
by the confirmatory statute for the issue of a patent, it may be lawful,
where surveys for the land have been or may hereafter be made, to issue
patents for the claims so confirmed, upon the presentation to the Commissioner of the General Land-Office of plats of survey thereof, duly
approved by the surveyor-general of any State or Territory, if the same
be found correct by the Commissioner. But such patents shall only
operate as a relinquishment of title on the part of the United States, and
shall in no manner interfere with any valid adverse right to the same land,
nor be construed to preclude a legal investigation and decision by the
proper judicial tribunal between adverse claimants to the same land.
10 Stat. 599; R. S. 2447. Villalobos fl. U. S., 10 How. 541; Stanford fl. Taylor, 18 id.
409; Ledoux fl. Blackt'ta/., 18 id.473; U. S.v. Fossat,20 id. 413; U. 5.fl. Fossat, 21 id.
445; Castro v. Hendricks, 23 id. 438; Ballance fl . Forsyth, 24 id. 183; Greer fl. Mezes,
24 id. 268; Carondelet fl. St. Louis, 1 Black 179; Maguire fl. Tyler ti al., 1 id . 195;
U. S. fl . Co~illand, 1 id. 339; U. S. fl. Sepulveda, 1 Wall. 104; U. S. fl. Halleck, 1 id.
439; U. S. fl. Vallejo, 1 id. 658; U.S. 'II . Estudillo, 1 id. 710; U.S. 1J. Billings, 2 id.
444; Sutter's case, 2 id . 562; U. S. fl. Pacheco, 2 id. 587; Fossat case, 2 .id. 649; Dehon v. Bernal, 3 id . 774; U.S."· Armijo, 5 id. 444; Higueras " · U.S., 5 id. 827; AlTiso fl. U. S., 8 id. 337; Maguire fl, Tyler, 8 id. 650; Lynch fl. Bernal, 9 id. 315;
H"nshaw v. Bissell, 18 id. 255; Shepley ti al. v. Cowan t'I al., I Otto 330; Miller ti al.
v. Dale t'I al., 2 id. 473; Tarneling fl. U. S. F. & E. Co., 3 id. 644; Van Reynegan v.
Bolton, 5 id. 33; U. S. fl. Throckmorton, 8 id. 61 ; Snyder fl . Sickles, 8 id. 203. U. S.
fl. Garcia, I Saw., C. C. 383; Leroy fl. Jamison, 3 id. 36g; U.S. fl . Flint, 4 id. 42; U.
S. v. Caltro, 5 id. 625. 9 Op. Att. Gen. 397; 12 id. 116, 250; 14 id. 74,624. Whit•
ney "· Nelson, 33 Wis. 365; Board of Com'rs fl. Central, etc., Co., 2 Colo. 628; Waterman fl. Smith, 13 Cal. 373; Moore fl. Wilkerson, 13 id. 478; Boggs v. Merced Mg. Co.,
14 id. 279; Yount t•. Howell, 14 id. 46s; Mott fl. Smith, 16 id. 534; Johnson fl. Van
Dyke, 20 id. 225; Mahoney fl. Van Winkle, 21 id. 552; Thornton v. Mahoney, 24 id.
56g; McGarrahan fl . Maxwell, 27 id. 75; Treadway fl. Semrle, 28 id. 652; Seal fl.
Ford, 29 id. 104; Mahoney v. Van Winkle, 33 id. 448; Morril fl. Chapman, 35 id. 85;
Beffllll
fl. Lynch, 36 id. 135; Piper v. True, 36 id. 6o6; San Jose fl . Uridias, 37 id.
339; Moore v. Massini, 37 id. 432; Yates fl. Smith, 38 id., 6o; Sabichi "· Aguilar, 43
id. 285; Miller fl. Dale, 44 id. 562; Chipley v . Fams, 45 id. 527; San Diego fl •. Allison, • 6 id. 163; Cassidy fl. Carr, 48 id. 339; Morris v. De Celis, 51 id . 55; Cabunne fl.
Lindell, 12 Mo. 184; McGill v. Somers, 15 id. So; St. Louis fl. Tonly, 21 id. 243;
Schultz v. Lindell, 24 id. 567; Mai;uire t•. Tyler, 25 id. 4B4;City of Carondelet fl.
City of St. Louis, 29 id. 527; Maguire fl. Tyler, 30 id. 202; McCune fl. O'Fallon, 32
'id. 13; Mitchell v. Handfield, 33 id. 431; Robins v. Eckler, 36 id. 494; Vasquez fl,
Ewing, 42 id. 247 ; Elasgon v. Lindell, 50 ,ii. 6o; Metroyer v. Larenandiere, 6 Rob.
(La.) 139; Beatty "· Michon, 9 La. Ann., 102. Decisions Sec. Int., Feb. 23, 1859 (1 .
Lester's L. L. 647); April 27, 1859 (1 id. 649); July 23, 1859 (1 id. 650); July 30,
1859 (1 id. 652); Aug. 10, 1859 ( I id. 654); Sept. 1, 1859 ( I id. 657); Sept. 6, 187<>;
July 31, 1871 (Copp's L. L. 529); Jan. 6, 1872 (id. 532); Feb. 21, 1872 (id. 548);
March 15, 1872 (id. 559); Sept. 2, 1872 (id. 567); March 21, 1873; May 21, 1873
{Copp'• L. L. 567); July 23, 1873 (id . 559); Feb. ~. 1874 (id. 6o7); March 17, 1874;
June 18, 1874 (Copp's L. L. 573); July 15, 1874 (id. 577); Aug. 15, 1874; Dec. 5,
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1874 (Copp's L. L. 611); June 1, 1875 (2 Copp'• L. 0. 53); Feb. 4, 1876 (2 id . 182);
April 22, 1876 (3 id. 23);. Aug. 8, 1876 (3 id . 98); Aug, 17, 1876 (3 id. 90); March
16, 1877 (4 id. 4);, July tt, 1878; Aug. 9, 1878; Oct. 24, 1878; Dec. 19, 1878;
March 11, 1879; May 17, 1879; May 21, 1879; May 28, 1879; June 9, 1879 ;· April
20, 188o (7 Copp's L. 0 . 70); May 17, 188o (7 id. 40). Decisions Com. G. L. 0.,
~ug. 18, 1860; Feb. 10, 1868; Nov. 13, 1868; Dec. 14, 1870; May 20, 1871; Aug.
23, 1871; July 9, 1872; Aug. 13, 1872; Nov. 25, 1873; Nov. 3, 1874; Sept. 18, 1874
(Copp's L. L. 590); Feb. 12, 1875 (2 Co~p's L. 0 . 101); March 20, 1875 (2 i,i. 12);
July 19, 1875 (2 id. 52); Sept. 18, 187 2 id. 119); Sept. 24, 1875 (2 id. 135); May
13, 1876; June 27, 1877; Feb. 21, · 1§7 ; April 13, 1878; Sept. 18, 1878; Nov. 11,
1878; Nov. 16, 1878; March 21, 1879 (6 Copp's L. 0. 78); March 27, 1879 (6 id.
127); July 14, 1879 (6 id . 78).

SEC. 463. The Commissioner of the General Land-Office has power,
and it shall be his duty, to fix the prices per mile for public surveys, which
shall in no case exceed the maximum established by law; and, under
instructions to be prepared by the Commissioner , an accurate account
shall be kept by each surveyor -general of the cost of surveying and platting private land claims, to be reported to the General Land-Office, with
the map· of such claim, and patents shall not issue for any such private
claim until the cost of survey and platting has been paid into the Treasury
by the claimant.
12 Stat. 409; 18 id. 304; R. S. 2400. (For authorities see Sec. I 12).

SEC. 464. Where any private land claim was confirmed by Congress
prior to June second, eighteen hundred and fifty-eight, and the same, in
whole or in part, has not been located or satisfied, either for want of a
specific location prior to such confirmation, or for any reason whatsoever,
other than a discovery of fraud in such claim subsequent to such confirmation, it shall be the duty of the surveyor-general of the district in
which such claim was situated, upon satisfactory proof that such claim has
been so confirmed, and that the same, in whole or in part, remains unsatisfied, to issue to the claimant, or his legal representatives, certificates of
location for a quantity of Ian~ equal to that so confirmed and unsatisfied,
which certificates of location or scrip shall be subdivided according to the
request of the confinnee or confirmees, and, as nearly as practicable, in
conformity with the legal divisions and subdivisions of the public lands of
the United States, and shall be assignable by deed or instrument of writing,
according to the form and pursuant to regulations prescribed by the Commissioner of the General,Land-Office, so as to vest the assignee with aH the
rights of the original owners of the scrip, including the right to locate
the same in his own name upon any of the public lands of the United
States subject to sale at private entry, at a price not exceeding one dollar
and twenty-five cents per acre, and shall be received from actual settlers
only in payment of pre -emption claims or in commutation of home:;tead
claims, in the same manner and to the same extent as is now authorized
by law in the case of military bounty-land warrants.
11

Stat. 294,295;

20

id. 274, 275. (For authorities see Sec. 341.)

SEC. 465. Whenever, in cases prosecuted under the acts of Con~ess of
June twenty-second, eighteen hundred and sixty, March second, eighteen
hundred and sixty-seven, and the first section of the act of June tenth,
eighteen hundred and seventy-two, providing for the adjustment of private land claims in the States of Florida, Louisiana and Missouri, the
validity of the claim . has been, or shall be hereafter, recognized by the
Supreme Court of the United States, and the court has decreed that the
plaintiff or plaintiffs is or are entitled to enter a certain number of acres
upon the public lands of the United States, subject to private entry at
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one dollar and twenty-five cents per acre, or to receive certificate of location for as much of the land, the title to which has been established, as
has been disposed of by the United States, certificate of location shall be
issued by the Commissioner of the General Land Office, attested by the
seal of said office, to be located as provided for in the sixth section of the
aforesaid act of Congress of June twenty-second, ei~hteen hundred and
sixty, or applied according to the provisions of this section ; and said
certificate of location or scrip shall be subdivided according to the
request of the confirmee or confirmees, and, as nearly as practicable, in
conformity with the legal divisjons and subdivisions of the public lands of
"the United States, and shall be, "and are hereby declared to be, a5$ignable
by deed or instrument of writing, according to the form and pursuant to
regulations-prescr~bed by the Commissioner of the General Land _Office,
so as to vest the assignee with all the rights of the original owners of the
scrip, including the right to locate the scrip in his own name; such scrip
shall be received from actual settlers Qnly in payment of pre-emption
claims or in commutation of homestead claims, m the same manner and
to the same extent as is now authorized by law in the case of military
bounty-land warrants.
12 Stat. 85, 86;

20

id. 274, 275.

(For authorities S;CeSec. 342.)

NOTE.-For acts providing for the adjustment of private land claims in the different
States and Territories, see "Local and Temporary Laws," under the caption of each
State and Territory.

CHAPTER
XXL-MISCELLANEOUS
PROVISIONS.
Sec.

466. Cases of suspcnde<~entries of Pl\blic
lands and suspended pre-emption
claims.
467. Adjudications under ahove, how approved.
468. Report of adjudications under preceding sections.
46g. Decisions to be arranged into classes.
470. Patents to issue for lands in the first
class, and lands in the second class
to revert to the United States.
471. Commissioner to order into market
land,; of second class.
472. Patents surrendered and new ones
issued in certain cases.
473. Extent of foregoing provisions.
474. Copies of records, etc., to be certified.
47 5. Exemplifications valid without names
• of officers signing and countersigning.
476. Lands of United States, by whatsoever
title acquired, not to be occupied,
poaessed, or settled, but with consent of United States.
Titles of intruders forfeited.

Sec.

476. (Continued.)
President authorized to remove intruders.
Mode of removal.
Marshal, etc., authorized under instructions from the President to oust
intruders.
477. Forging, counterfeiting, or passing
military bounty-land warrants.
478. Authenucation of foreign records relating to lands.
479. Perjury in oathij used in fand offices.
480. Forgery of-letters patent.
481. Forgery of bid, public record, etc.
482. Forging deed, power of attorney, etc.
483. Having forged papers in possession.
484.Dispossessed occupants of land to
have remedies in certain cases.
485. Connection of other railroads with
Union Pacific, etc.
486. Inter-state communication.
487. Compensation of directors, etc., appointed by the United States. Pat •
ents for lands, when withheld.

Sac. 466. The Commissioner of the General Land-Office is authorized

•
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to decide upon principles of equity and justice, as recognized in courts of
equity, and in accordance with regulations to be settled by the Secretary
of the Interior, the Attorney -General, and the Commissioner, conjointly,
consistently with such principles, all cases pf suspended entries of public
lands and of suspended pre-emption land claims, and to adjudge in what
cases patents shall issue upon the same.
9Stat:51; 1oid . 258; 11id.-z2; 18id.50; 19 id.244; R.S.2450.
14 Op. Att.
Gen. 636, 645. Decisions Sec. Int., Dec. 27 ( 1 Lester's L. L. 484); May 12, 1859 ~I
id. 486); May 2~, 1859 (1 id.488); Aug. 12, 1~59 (1 id . 487).; Oct.6, 1859 (1 fd. 490;
Dec. 2, 1859 (1 1'd. 491); May 19, 1871 (Copps J.. L. 753); Nov. 3, 1871 (id. 755 ;
Nov. 13, 1872 (id. 755); March 31, 1873 (id. 7.55); April 11, 1876 (3 Copp's L. O.
19); June27,1878(5id.101);
Dec. 5,1878 ~5 id. 146); May 28,188o (7 id . 91).
Decision Com. G. L. 0., Sept. 3, 1878 (5 Copps L. 0. 117). Rules and Regulations,
Oct. 3, 1846 (1 Lester's L. L. 482); March 13, 1847 (1 id. 483); March 16, 1854 (1 id.
484); April 25, 1877 (G. L. 0. Rep. 1877, p. 100).

SEC.467. Every such adjudication shall be approved by the Secretary
of the Interior and the Attorney-General, acting as a board; and shall
operate only to divest the United States of the title of the lands embraced
thereby, without prejudice to the rights of conflicting claimants.
9 Stat. 51 ; 19 id. 244; R. S. 2451. 14 Op. Att. Gen. 636,645 . Decisions Sec. Int.,
Aug. 12, 1859 (1 I:.ester's L. L. 487); June 27, 1878 (5 Copp's L. 0. 101). Rules and
Regulations, Oct. 3, 1846 (1 Lester's L. L. 482); April 25, 1877, (G. L. 0. Rep. 1877,
p. 100).

SEC. 468. The Commissioner is directed to report to Cong!"C$ at the
first session after any such adjudications have been made, a list of the same
under the classes prescribed by law, with a statement of the principles
upon which each class was determined .
9 Stat. 51; R. S. 2452.

.

SEC. 469. The Commissioner shall arrange his decisions into two
classes; the first class to embrace all such cases of equity as may be finally
confirmed by the board, and the second class to embrace all such cases as
the board reject and decide to be invalid.
9 Stat. 51; R. S. 2453. Rules and Regulations, Oct. 3, 1846 ( I Lester's L. L. 482);
April 25, 1877 (G. L. 0 . Rep. 1877,. p. 100).

SEC. 470. For all lands covered by claims which are placed in the first
class, patents shall issue to the claimants ; and all lands embraced by
claims placed in the second class shall ipso facto revert to, and become
part of, tlie public domain.
9 Stat. 51; R. S. 2454.

SEC. 471. It may be lawful for the Commissioner of the General Land
Office to order into market, after due notice, without the formality and;
expense of a proclamation of the President, all lands of the second class,
though heretofore. unproclaimed and unoffered, and such other isolated or
disconnected tracts or parcels of unoffered lands which, in his judgment,
it would be proper to expose to sale in like manner. But public notice
of at least thirty days shall be given by the land officers of the district in
which such lands may be situated, pursuant to the directions of the Commissioner.

•

9 Stat. 51; R. S. 2455. 14 Op. Att. Gen. 636•

SEC. 472. Where patents have been already issued on entries which are
confirmed by the officers who are constituted the board of adjudication,
the Commissioner of the General Land-Office, upon the canceling of the
outstanding patent, is authorized to issue a new patent, on such coflfirmation, to the person who made the entry, his heirs or assigns.
10

Stat. 258; R. S. 2456.
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SEC. 473. The preceding provisions from section four hundred and
sixty-six to section four hundred and seventy-two, inclusive, shall be
applicable to all cases of suspended entries and locations, which have
arisen in the General Land-Office since the twenty-sixth day of June,
eighteen hundred and fifty-six, as well as to all cases of a similar kind
which may hereafter occur, embracing as well locations under bountyland warrants as ordinary entries or sales, including homestead entries
and pre-emption locations or cases ; where the law has been substantially
complied with, and the error or informality arose from ignorance, accident, or mistake which is satisfactorily explained; and where the rights
of ne-other claimant or pre-emptor are prejudiced, or where there is no
adverseclaim.
II Stat.

22;

R. S. 2457.

SEc. 474. The Commissioner of the General Land-Office shall cause
to be prepared, and shall certify, under the seal of the office, such .copies
of records, books and papers on file in his office, as may be applied for,
to be used in evidence m courts of justice. All exemplifications of patents, or papers on file or of record in the General Land-Office, which
may be required by parties interested, shall be furnished by the Commissioner upon the payment by such parties at the rate of fifteen cents per
hundred words, and two dollars for copies of township plats or diagrams,
with an additional sum of one dollar for the Commissioner's certificate of
verification with the General Land-Office seal; and one of the employees
of the office shall be designated by the Commi3Sioner as the receiv!ng
clerk, and the amount so received shall, under the direction of the Commissioner, be paid into the Treasury; but fees shall not be demanded for
such authenticated copies as may be required by the officers of any br~nch
of the Government, nor for such unverified copies as the Commissioner
in his discretion may deem proper to furnish.
S Stat. 111; 13 id. 375; R. S. 461, 891, 2469. Polk fl. Wendell, 5 Wheat . 293; Galt
Gnlloway, 4 Pet. 331. Lacy fl. Davis, 4 Mich. 140; Gilman fl. Riopelle, 18 id. 144;
Clark fl. Hill, 19 id. 354; Boyce fl. Slambaugh, 34 id . 348; Bovee fl. McLean, 24 Wis.
225; Ansley fl. Peterson, JO id. 653; McLean fl, Bovee, 35 id. 27; Kelley fl. Wallace, 14 Minn. 236; Washburn fl. Mendenhall, 21 id. 332; Harris fl. Doe, 4 Black£.
(Ind.) 36g; Bowser fl. Warren, 4 id. 522; Lane fl. Rommelman, 17 Ills. 95; Sawyer
v. Cox, 63 id. 130. Cir. G. L. 0., July 20, 1875 (Copp's L. L. 824).
fl.

SEC. 475. Literal exemplifications of any records which have been or
may be granted in virtue of the preceding section shall be deemed of the
same validitr. in all proceedings, whether at law or in equity, wherein
such exemplifications are adduced in evidence, as if the names of the officers signing anq countersigning the same had been fully inserted in such
record.
.
5 Stat. 627; R. S. Sgr, 2470. Ci.-. G. L. 0., July 20, 1875 (Copp'• L. L. 824).
SEC. 476. If any person or persons shall take possession of, or make a
• settlement on any lands ceded or secured to the United States, by any
treaty made with a foreign nation, or by a cession from any State to the
United States, which lands shall not have been previously sold, ceded, or
leased by the United States, or the claim to which lands, by such person
or persons, shall not have been previously recognized and confirmed by
the United States: or if any person or persons shall cause such lands to
be thus occupied, taken possession of, or settled : or shall survev, or attempt to survey, or cause to be surveyed, any such lands; or designate
any boundaries thereon, by marking trees, or otherwise, until thereto duly
authorized by law; such offender or offenders, shall forfeit all his or their
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right, title, and claim, if any he hath, or they have, of whatsoever nature
or kind the same shall or may be, to the lands aforesaid, which he or they
shall have taken possession of, or settled, or caused to be occupied,
taken possession of, or settled, or which he or they shall have surveyed, or attempt to survey, or cause to be surveyed, or the boundaries thereof-he or they shall have designated, or cause to be designated,
by marking trees or otherwise. And it shall moreover be lawful for the
President of the United States to direct the marshal, or officer acting as
marshal, in the manner hereinafter directed, and also to take such other
measures, and to employ such military force as he may judge necessary
and proper, to remove from lands ceded, or secured to the United fltates,
by treaty, or cession as aforesaid, any person or persons who shall hereafter take possession of the same, or make, or attempt to make, a settlement thereon, until thereunto authorized by law. And every right, title,
or claim, forfeited under this act shall be taken and deemed to be vested
in the United States, without any other or further proceedings; and it
shall be lawful for the proper marshal, or officer acting as marshal, under
such instructions as may for that purpose be given by the President of the
United States, to remove from such lands any and every person or persons
who shall be found on the same.
2 Stat. 445, ,48o; 4 id. 665. Dupas"· Wassell, I Dillon, C. C. 213. 1 Op. Att. Gen.
164, 18o, 471, 475, 703; 2 id. 575; 3 id. 255, 566; 7 id. 535; 10 id. 71, 184. Wood
"· Railway Co., II Kansas 323; Boston "· Dodge, I Black(. (Ind.) 18; Mc Kiernan "·
,
Hesse, 51 Cal. 594; Duncan t1. Hall, 9 Ala. 128; Floyd t1. Ricks, 14 Ark. 286.

SEc. 477. Every person who falsely makes, alters, forges, or counterfeits any military bounty-land warrant, or military boUJ)ty-land warrant
certificate, issued or purporting to have been issued by the Commissioner
of Pensions under any act of Congress, or any certificate of location of
any military bounty-land warrant, or any duplicate thereof, or military
bounty-land warrant certificate upon any of the lands of the United
States, or any certificate of the purchase of any of the lands of the United
States, or any duplicate certificate of the purchase of any of the lands of
the Unitcll States, or any receipt for the purchase money of any of the
lands of the United States, or any duplicate receipt for the purchase
money of any lands of the United States, issued 'or purporting to have
been issued by the register and receiver at any land office of the United
States, or by either of them, or who passes, utters, or publishes as true
any false, forged, or counterfeited military bounty-land warrant, military
bounty-land warrant certificate, certificate of location, or duplicate certificate of location, certificate of purchase, duplicate certificate of purchase, receipt or duplicate receipt, for the purchase money of any of the
lands of the United States, knowing the same to be false or forged, shall
be imprisoned at hard labor not less than three years nor more than ten

years.
11

Stat. 381; R. S. 5420.

SEC. 478. It may and shall be lawful for the keepers or persons having
the custody of laws, judgments, orders, decrees, journals, correspondence,
or other public documents of any foreign government or its agents, relating to the title to lands claimed by or under the United States, on the
application of one of the head of one of the Departments, the Solicitor
of the Treasury, or the Commissioner of. the General Land-Office, to
authenticate the same under his hand and seal, and certify the same to be
correct and true copies of sucn laws, judgments, orders, decrees, journals, .
correspondence, or other public documents; and when the same shall be
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certified by an American minister or consul under his hand and seal of
office, or by a judge of one of the United Stat~ courts under his hand
and seal, to be true copies of the originals, the same shall be sealed up by
him and retnmes:I to the Solicitor of the Treasury, who shall file the same
in his office, and cause it to be recorded in a book to be kept for that
purpose. A copy of said laws, judgments, orders, decrees, journals, · correspondence, or other public documents so filed, or of the same so
recorded in said book, may be read in evidence in all courts, where the
title to land claimed by or under the United States may come into question, equally with the originals thereof.
9 Stat. 350,351 . U.
334; U. S. v. Rodman,
Brewart, 16 id. 143; U.
v. Peralta, 19 id . 343.
145.

S. v. Delespine's Heirs, 12 Pet. 654; U.S. v. Wiggins, 14 id.
15 id. 130;_ U. S. v. Delespine's Heirs, 15 i'd. 226; U.S. v.
S. v. Acosta, I How. 24; U. S. v. Le Blanc, 12 id . 435; U. S.
Gregory v. McPherson, 13 Cal. 562; People v. Kelly, 38 id.

SEC. 479. In all cases where any oath, affirmation, or affidavit shall be
made or taken before any register or receiver, or either or both of them,
of any local land office in the United States or any Territory thereof, or
· where any oath, affirmation, or affidavit, shall be made or taken before,
any person authorized by the laws of any State or Territory of the
United States to· administer oaths .or affirmations, or take affidavits, and
such oaths, affirmations, or affidavits are made, used, or filed in any of
said local land offices, or in the General Land Office, as well in cases
arising under any or either of the orders, regulations, or instructions,
concerning any of the public lands of the United States, issued by the
Commissioner of the General Land-Office, or other proper officer of the
Government of the United States, as under the laws of the United States,
in any wise relating to or effecting any right, claim, or title, or any contest therefor, to any of the public lands of the United States, and any
person or persons shall, taking such oath, affirmation or affidavit, knowingly, wilfully, or corruptly swear or affirm falsely, the same shall be
deemed and taken to be perjury, and the person or persons guilty thereof
shall, upon conviction, be liable to the punishment prescribed for that
offence by the laws of the United States.
11 Stat. 250;251. People v. Kelly, 38 Cal. 145; Barrell v. How, 48 id. 223; Ainsworth v. Miller, :w Kansas, 220.

SEC. 480. Every person who falsely makes, forges, counterfeits, or
alters any letters-patent ~ranted, or purporting to have been granted by
the President of the U mted States; or who passes, utters, or publishes,
or attempts to pass, utter, or publish as genuine, any such forged, counterfeited, or falsely alt~red letters-patent, knowing the same to be forged,
counterfeited, or falsely altered, shall be punished by a fine of not more
than five thousand dollars, and by imprisonment at hard labor not more
than ten years.
·
·
4 Stat. 119; R. S. 5416.

SEC. 481. Every person who falsely makes, alters, forges, or counterfeits any bid, proposal, guarantee, official bond, public record, affidavit,
or other writing, for the purpose of d·efrauding the United States, or
utters or publishes as true any such false, forged, altered, or counterfeited
bid, proposal, guarantee, official bond, public record, affidavit, or other
writing, for such purpose, knowing the same to be .false, forged, altered,
or counterfeited, or transmits to or presents at the office of any officer of
. the United States any such false, forged, altered, or counterfeited bid,
proposal, guarantee, official bond, public record, affidavit, or other writ-

174

PUBLIC LAND COMMISSION'S CODIFICATION .

ing, knowing the same to be false, forged, altered: or counterfeited, for
such purpose, shall be imprisoned at hard labor for a period not more
than ten years, or be fined not more than one thousand dollars, or be
punished by both such fine and imprisonment.
14,Stat. 12; R . S. 5418.

SEC. 482. Every person who falsely makes, alters, forges, or counterfeits; or causes or procures to be falsely made, altered, forged, or counterfeited; or willilfgly aids or assists in the false making, altering, forging,
or counterfeiting, any deed, power of attorney, order, certificate, receipt,
or other writing, for the purpose of obtaining or receiving, or of enabling
any other person, either directly or indirectly, to obtain or receive from
the United States, or any of their officers or agents, any sum of money;
or who utters or publishes as true, or causes to be uttered or published as
true, any such false, forged, altered, or counterfeited deed, power of
attorney, order, certificate, receipt, or other writing, with intent to
defraud the United States, knowing the same to be false, altered, forged,
or counterfeited ; or who transmits to, or presents at, or causes or procures to be transmitted to, or presented at, any office or officer of the.
Government of the United States, any deed, power of attorney, order,
certificate, receipt, or other writing, !n support of, or in relation to, any
account or claim, with intent to defraud the United States, knowing the
same to be false, altered, forged, or counterfeited, shall be imprisoned at
hard labor for a period of not less than one year nor more than ten years;
or shall be imprisoned not more than five years, and fined not more than
one thousand dollars.
3 Stat. 771; R. S. 5421.

SEC. 483. Every person who, knowingly and with intent to defraud the
United States, has in his possession any false, altered, forged, or counterfeited deed, power of attorney, order, certificate, receipt, or other writing, for the purpose of enabling another to obtain from the United States,
or any of their officers or agents, any sum of money, shall be fined and
imprisoned at the discretion of the court.
3 Stat. 772; R. S. 5422.

SEC. 484. When an occupant of land, having color of title, in good
faith has· made valuable improvements thereon, and is, in the P!Oper
action, found not to be the rightful owner thereof, such occupant shall be
entitled in the Federal courts to all the rights and remedies, and, upon
instituting the proper proceedings, such relief as may be given or secured
to him by the statutes of the State or Territory where the land lies,
although the title of the plaintiff in the action may have been granted by
the United States after said improvements were so made.
18 Stat. 50.

SEC. 485. Any railroad company now or hereafter incorporated under
any law of the United States, or of any State, which has been or may be
organized by an act of Congress, may connect its road with the Union
Pacific Railroad, or any of its branches.
12 Stat. 496; 18 id. 112; R. S. 5257.

SEC. 486. Every railroad company in the United States, whose road is
operated by steam, its successors and assigns, is hereby authorized to carry
upon and over its road, boats, bridges, and ferries, all passengers, troops,
Government supplies, mails, freight, and property on their way from any .
State to another State, and to receive compensation therefor, and to con-

PUBLIC LAND COMMISSION'S CODIFICATION.

175

nect with roads of other States so as to form continuous lines for the transportation of the same to the place of destination. But this section shall not
affect any stipulation between the Government of the United States and
any railroad company for transportation or fares without compensation,
nor impair or change the conditions imposed by the terms of any act granting lands to any such company to aid in the construction of its road, nor
shall it be construed to authorize any railroad company to build any new
road or connection, with any other road, without authority from the State
in which such railroad or connection may be proposed. And Congress
may at any time alter, amend, or repeal this section.
14 Stat. 66; R. S. 5258.

SEc. 487. Whenever, in any grant of land or other subsidies, made or
hereafter to be made, to railroads or other corporations, the United States
has reserved the right, or shall reserve it, to appoint directors, engineers,
commissioners, or other agents to examine the roads, or act in conjunction
with other office_rs of such company or companies, all the costs, charges,
and pay of such directors, engineers, commissioners, or agents shall be paid
by the respective companies. Such directors, engineers, commissioners, or
agents shall be paid for such services the sum of ten dollars per day, for
each and every day actually and necessarily employed, and ten cents per
mile for each and every mile actually and necessarily traveled, in discharging the duties required of them, which per diem and mileage .shall be in
full compensation for such services. In case any company shall refuse or
neglect to make such payments, no more patents for lands or other subsidies shall be issued to such company until these requirements are complied

with.
14 Stat. 299; R. S. 5259.

·

•
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III. LANDLAWSPASSED
BYCONGRESS
FROM
MARCH
4, 1875,TO.APRIL1,1882,~NCLUSIVE.
A.-GENERAL

AND PERMANENT.

An Act to confirm pre-emption and homestead entries of public lands within the limits
of railroad grants in ca.seawhere such entries have been made umler the regulations
of the Land Department.

Be ii enacted, etc., That· all pre-emption and homestead entries or entries in compliance with any law of the United States, of the public lands,
made in good faith, by actual settlers, upon tracts of land of not more
than one hundred and sixty acres each, within the limits of any landgrant, prior to the time when notice of the withdrawal of the lands embraced in such grant was received at the local land-office of the district in
which such lands are situated, or after their restoration to market by
order of the General Land-Office, and where the pre-emption and homestead laws have been complied with, and proper proofs thereof have been
made by the parties holding such tracts or parcels, they shall be confirmed
and patents for the same shall issue to the parties entitled thereto :·
SEC. 2. That when at the time of such withdrawal as aforesaid valid
pre-emption or homestead claims existed upon any lands within the limits
of any such grants which afterward were abandoned, and, under the decisions and rulings of the Land Department, were re-entered by pre-emption or homestead claimants who have complied with the laws governing
pre-emption or homestead entries, and shall make the proper proofs required under such laws. such entries shall be deemed valid, and patents
shall issue therefor to the person entitled thc;reto.
SEC. 3. That all such pre-emption and homestead entries which may
have been made by permission of the Land Department, or in pursuance
of the rules and instructions thereof, within the limits of any land-grant
at a:time subsequent to expiration of such grant, shall be deemed valid,
and a compliance with the laws and the making of the proof required
shall entitle the holder of such claim to a patent therefor. Approved,
April 21, 1876.
An Act to correct an error in the Revised Statutes of the United States, and for other
purposes.

.Be ii enacted, etc., That for the purpose of correcting an error in the
act entitled "An act .to revise and -consolidate the statutes of the United
States, in force on the first day of December, anno Domini one thousand
eight hundred and seventy-three," so as to make the same truly express
such laws, the following amendment is hereby made therein:
( 176)
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Section two thousand four hundred and three is amended by striking
out in the second line the word " seven " and inserting the word one,
and all proceedings under said section two thousand four hundred and
three shall have the same force and effect as though enacted as herein
amended. Approved, April 27, 1876.
An Act to extend the time to pre-emptors on the public lands.

Be it e11acted,etc., That whenever any pre-emptor on public lands or
Indian reservations shall make satisfactory proof, at the local land office,
under rules and regulations to be prescribed by the Secretary of the Interior, that the crops upon the lands occupied by him have been destroyed
by grasshoppers within two years prior to the passage of this act, the time
within which such pre-emptor is required make final proof and payment
is hereby extended two years. Approved, May 23, 1876.
An Act to amend the act entitled "An act to encourage the growth of limber on western
prairies," approved March thirteenth, eighteen hundred and seventy-four.

Be it enacted, etc., That section three of the act entitled "An a.ct to
amend the act entitled 'An act to encourage the growth of timber on the
western prairies,' '' is hereby amended by adding thereto the following
further proviso : Prtn11,i/ed,farther, That whenever a party holding a
claim under the proYisions of this act, or whenever making final proof
under the same, shall prove by two good and credible witnesses that the
trees planted and growing on said claim were destroyed by grasshoppers
during any one or more years while holding said claim, :aid year or years
in which said trees were so destroyed shall not work any forfeiture of any·
of the rights or privileges conferred by this act ; and the time allowed by
this act in which to plant the trees and make final proof shall be extended
the same number of years as the trees planted on the said claim were
destroyed in the manner specified in this section.
SEC. 2. That the planting of seeds, nuts, ·or cuttings shall be considered a compliance with the provisions of the timber-culture act ; Provided, That such seeds, nuts, or cuttings of the kind and for the purpose ·
contemplated in the original a.ct shall be properly and well planted, the·
ground properly prepared and cultivated; and in case such seeds, nuts,. .
or cuttings should not germinate and grow, or should be destroyed by the
depredations of grasshoppers, or from other inevitable accident, that the ·
ground shall be replanted or the vacancies filled within one year from the•
first planting : Pnroitietifarther, That parties claiming the benefit of the ·
provisions of this a.ct shall prove, by two good and credible witnesses,
that the ground was properly prepared and planted in such seeds, nuts or ·
cuttings, and were so destroyed by inevitable accident in such year.
SEC. 3. That it shall not ~ necessary to plant trees, seeds, nuts or· cuttings in one body, provided the several bodies, not exceeding four in
number, planted by measurement, aggregate the amount required and in•
the time required by the original and amended act. Approved, May 20,.
1876.
An Ad to amend " An act for the relief of certain settlers on the public lands," approved ..

December twenty-eight, eighte_enhundred and seventy-four, and for other purposes.

Be it ~Meted, etc., That all the rights and privileges granted by "An ,
act for the relief of certain settlers on the public lands, approved Decem- .
ber twenty-eight, one thousand eight hundred and seventy-four, are here- .
12

-
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by extended for one year after the expiration of the time named in said
act. And all the rights and privileges extended by this act to homestead
and pre-emption settlers shall apply to and include the settlers under an
act entitled "An Act to encourage the growth of timber on western
prairies,'' approved March third, eighteen hundred and seventy-three,
and the acts amendatory thereof. Approved June 19, 1876.
An Act to repeal section two thousand three hundred and three of the Revised Statutes
of the United States, making restrictions in the disposition of the public lands in the
States of Alabama, Mississippi, Louisiana, Arkansas and Florida, and for other pur•
poses.

Beil enacted, etc., That section two thousand three hundred and three
of the Revised Statutes of the United States, confining the disposal of the
public lands in the States of Alabama, Mississippi, Louisiana, Arkansas
and Florida to the provisions of the homestead law, be, and the same is
hereby, repealed: PrPVided, That the repeal of said section shall not have
the effect to impair the right, complete or inchoate, of any homestead settler, and no land occupied by such settler at the time this act shall take
effect, shall be subject to entry, pre-emption, or sale: And jlrPVided, That
the public lands affected by this act, shall be offered at public sale, as
soon as practicable from time to time, and according to the provisions of
existing law, and shall not be subject to private entry until they are so
offered.
SAMUELS. COX,
Speaker of the House of .Represmtalives pro /m,.
T. W. FERRY,
President of the Smale pro fem.
Received by the President, June 22, 1876.

•

[NOTE BY THE DEPARTMENTOF STATE.-The foregoing act having been presented
to the President of the United Stntes for his approval, and not having been returned. by
him to the house of Congress in which it originated within the time prescribed by the
Constitution of !he United State&,has become a law without his approval,]
An Act providing for the sale of Saline Lands.

Be it enacted, etc., That whenever it shall be made appear to the register and receiver of any land office of the United States that any lands
)Vithin their district are saline in character, it shall be the duty of said
register and said receiver, under the regulations of the General Land
Office, to take testimony in reference to such lands to ascertain their true
character, and to report the same to the General Land Office; and if,
upon such testimony, the Commissioner of the General Land Offi~e shall
find that such lands are saline and incapable of being purchased under
any of the laws of the United States relative to the public domain, then,
and in such case, such lands shall be offered for sale by public auction at
the local land office of the district in which the same shall be situated,
under such regulations as shall be prescribed by the Commissioner of the
General Land Office, and sold to the highest bidder for cash, at a price
not less than one dollar and twenty-five cents per acre; and in case said
lands fail to sell when so offered, then the same shall be subject to private
sale, at such land office, for cash, at a price not less than one dollar and
twenty-five cents per acre, in the same manner as other lands of the
United States are sold: Provided, That the foregoing enactments shall
not apply to any State or Territory which has not had a grant of salines
by act of Congress, nor to any State which may have had such a grant,
until either the grant has been fully satisfied, or the right of selection
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thereunder has expired by efflux of time. But nothing in this act shall
authorize the sale or conveyance of any title other than such as the United
States has, and the patents issued shall be in the form of a release and
quit-claim of all title of the United States in such lands. ·
SEC. 2. That all executive proclamations relating to the sales of Public
Lands shall be published in only one newspaper, the same to be printed
and published in the State or Territory where the lands are situated, and
to be designated by the Secretary of the Interior. Approved, January
12, 1877.
An Act respecting the limits of reservations .for town-sites upon the public domain.

Approved, March 3, 1877.

(This law is the same as sectidns 299, 300, 301 and 298, chapter ten of
the Public Land Commission's Codification.-ED.]
.An Act to provide for the sale of desert lands in certain States and Territories.

Ap-

proved, March 3, 1877.

(This.law is the same as sections 426, 427 and 428, chapter sixteen of
the Public Land Commission's Codification.-ED.]
An Act to amend section twenty-two hundred and ninety-one of the Revised Statutes of
the United States, in relation to proof required in homestead entries.

Be it enacted, tic., That the proof of residence, occupation, or cultivation, the affidavit of non-alienation, and the oath of allegiance, required to be made by section twenty-two hundred and ninety-one of the
Revised Statutes of the United States, may be made before the judge, or,
in his absence, before the clerk of any court of record of the county and
State, or district and Territory, in which the lands are situated ; and if
the said lands are situated in any unorganized county, such proof may be
made in a similar manner in any adjacent county in said State or Territory; and the proof, affidavit, and oath, when so made and duly subscnbed, shall have the same force and effect as if made before the register
or receiver of the proper land-district; and the same shall be transmitted
by such judge, or the clerk of his court, to the register and receiver, with
. the fee and charges allowed by law to him; and the register and receiver
shall be entitled to the same fees for examining and approving said testimony as are now allowed by law for taking the same.
SEC. 2. That if any witness making such proof, or the said applicant
making such affidavit or oath, swears falsely as to any material matter contained in said proof, affidavit, or oaths, the said false swearing being willful and corrupt, he shall be deemed guilty of perjury, and shall be liable
to the same pains and penalties as if he had sworn falsely before the rc.gister. Approved, March 3, 1877.
An Act for the relief of settlers on the public lands under the pre-emption laws.

Be it enacted, tic., That when any person who has made a settlement
on the public lands under the pre-emption laws shall change his filing to
that for a homestead entry, the time required to perfect his title under the
homestead laws shall be computed from the date of his original settlement
made under the pre-emption laws. Approved, March 3, 1877.
An Act for the relief of certain settlers on the public lands.

Be it ma<ttd, de., That it shall be lawful for homestead and pre-emption settlers on the public lands, or pre-emption settlers on Indian reser-
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vations, where crops were destroyed or seriously injured by grasshoppers
in the year eighteen hundred and seventy-seven, to leave and be absent
from said lands until the first day of October, eighteen hundred and seventy-eight, uncrer such rules and regulations as to proof of the same as the
Commissioner of the General Land Office shall prescribe ; and where
such grasshoppers shall re-appear in eighteen hundred and seventy-eight,
to the like destruction or injury of crops, the right to leave and be absent
as aforesaid shall .continue to October first, eighteen hundred and seventynine ; and during such absence no adverse rights shall attach to said
lands, such settlers being allowed to resume and perfect their settlement
as though no such absence had occurred.
SEC. 2. That 'the time for making final proof and payment by pre-emptors whose crops have been d~stroyed or injured as aforesaid is hereby
extended for one year after the expiration of the term of absence provided for in the first section of this act ; and all the rights and privileges
extended by this act to homestead and pre-emption settlers shall apply to
and 'include the settlers under an act entitled "An act to encourage the
growth of timber on western prairies," approved March third, eighteen
hundred and seventy-three, and the acts amendatory thereof. Approved,
March 3, 1877.
An Act for the relief of settlers on the public lands under the pre-emption laws.

Be ii maeled, de., That any :person who has made a settlement on the
public lands under the pre-emption laws, and has supsequent to such settlement changed his filing in pursuance of law to that for a homestead
entry upon the same tract of land, shall be entitled to have the time
required to perfect his title under the homestead laws computed from the
date of his original settlement heretofore made, or hereafter to be made,
under the pre-emption laws, subject to all the provisions of the law relating to homesteads. Approved, May 27, 1878.
An Act for the relief of certain settlers on the public lands.

Be ii enacted, de., That it shall be lawful for homestead settlers on the
public lands whose crops were destroyed or seriously injured by grasshoppers in the year eighteen hundred and seventy-six, who left their land in
said year, 'if no other set.tlement shall have been made thereon by, or
right or interest therein accrued to, any other person, to return to said
land at any time within three months from and after the passage of this
act; and upon the return of such settlers to such land, such al>M!nce
therefrom shall in no wise affect the original settlements or homestead
rights, but such settlers shall be allowed to resume and perfect their settlement, as if no such absence had occurred: Pr<nJided,That proof of
such destruction or injury of crops, absence and return of such settlers,
shall be made in such manner as the Commissioner of the General LandOffice may prescribe. Approved, June 1, 1878.
An Act authorizing the citizens of Colorado, Nevada, and the Temtories, to fell and remove timber on the pablic domain for mining and domestic purposes. Approved,
June J, 1878.

[This law is the same as sections 256, 257, and 258 of the Public Land
Commission's Codification.-ED.]

l
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An Act for the sale of timber lands in the States of Callfomia, Oregon, Nevada and
in Washington Territory. Approved, June 3, 1878.

• [This law is the same as sections 259 to 264, inclusive, of the Public
Land Commission's Codi~cation.-ED.]
An Act to provide for the publication of notices of contClt under the homestead, preemption, and tree culture laws of the United States.

Be it enacted, etc., That the notices of contest now provided by law
under the homestead, pre-emption, and tree culture laws of the United
States shall, after the passage of this act, be printed' in some newspaper
printed in the county where the land in contest lies ; and if no newspaper
be printed in such county, then in the newspaper printed in the county
nearest to such land. Approved, June 3, 1878.
An Act for the relief of settlers on the public lands under the pre-emption laws.

Be it enacted, etc., That any person who has made a settlement on the
public lands under the pre-emption laws, and has subsequent to such set•
tlement changed his filing in pursuance of law to that for a homestead
entry upon the same tract of land, shall be entitled, subject to all the pro•
visions of law relating to homesteads, to have the time required to perfect
his title under the homestead laws computed from the date of his original
settlement heretofore made, or hereafter to be made, under the pre-emption laws. Approved, June . 14, 1878.
.
·
An Act to amend an act entitled "An Act to encourage the growth of timber on the

western prairies."

Approved, June 14, 1878.

(This law is the same as sections 275 to 286 inclusive, Chapter IX. of
the Public Land Commission's Codification.-En.]
An Act for the relief of settlers on the public lands.

Be it enacted, etc., That the provisions of an act of Congress, approved
March third, eighteen hundred and seventy-seven, entitled "An Act for
the relief of settlers on the public lands,'' ar1; ti.ereby extended to those
settlers whose crops were destroyed or seriously injured by the grasshoppers during the year eighteen hundred and seventy-six. Approved, June
19, 1878.
An Act defining the manner in which certain land-scrip may be assigned and located,
or applied by actual settlers, and providing for the issue of patents in the name of the
locator or his legal representatives.

•

Be it enacted, etc., That whenever, in cases prosecuted under the acts
of Congress of June twenty-second, eighteen hundred and sixty, March
second, eighteen hundred and sixty-seven, and the first section of the act
of June tenth, eighteen hundred and seventy-two, providing for the
adjustment of private land claims in the States of Florida, Louisiana, and
Missouri, the validity of the claim has been, or shall be hereafter, recognized by the Supreme Court of the United States, and the court has
decreed that the plaintiff or plaintiffs is or are entitled to enter a certain
number of acres upon the public lands of the United States, subject to
private entry at one dollar and twenty-five cents per acre, or to receive
certificate of location for as much of the land the title to which has been
established as has been disposed of by the United States, certificate of
location shall be issued by the Commissioner of the General Land -Office,
attested by the seal of said office, 1to be located as provided for in the
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sixth section of the aforesaid act of Congress of June twenty-second,
eighteen hundred and sixty, or applied according to the provisions of the
second section of this act ; and said certificate of location or scrip srudl
be subdivided according to the request of the confirmee or confirmees,
and, as nearly as practicable, in conformity with the legal divisions and
subdivisions of the public lands of the United States, and shall be, and
are hereby declared to be, assignable by deed or instrument of writing,
accordin~ to the form and pursuant to regulations prescribed by the
Commissioner of the General Land-Office, so as to vest the assignee with
all the rights of the original owners of the scrip, including the right to
locate the scrip in his own name.
SEC. 2. That such scrip shall be received from actual settlers only in
payment of pre-emption claims or in commutation of homestead claims,
in the same manner and to the same extent as is now authorized by law
in the case of military bounty-land warrants.
SEC. 3. That the register of the proper land office, upon any such certificate being located, shall issue, in the name of the party making the
location, a certificate of entry, upon which, if it shall appear to the satisfaction of the Commissioner of the General Land-Office that such certificate has been fairly obtained, according to the true intent and meaning of this act, a patent shall issue, as in other cases, in the name of the
locator or his legal representative.
SEC. 4. That the provisions of this act respecting the assignment and
patenting of scrip and its application to pre-emption and homestead
claims shall apply to the indemnity-certificates of location provided for
by the act of the second of June, eighteen hund,red and fifty-eight, entitled "An Act to provide for the location of certain confirmed private
land-claims in the State of Missouri, and for other purposes." Approved,
January 28, 1879.
An Act to amend section twenty-four hundred and three of the Reviled Statutes of the
United States, in relation to deposits for surveys.

Be it macled, etc., Tha_t section twenty-four hundred and three of the
Revised Statutes of the United States be, and is hereby, amended so as
to read as follows :
.
SEC. 2403. Where settlers make deposits in accordance with the :{>rovisions of section twenty-four hundred and one, the amount so deposited
shall go in part payment for their land situated in the townships, the surveying of which is paid for out of such deposits; or the certificates issued
for such deposits may be assigned by indorsement, and be received in
payment for any public lands of the United States, entered by settlers
under the pre-emption and homestead laws of the United States, and not
otherwise. Approved, March 3, 1879.
An Act to grant additional rights to homestead 'settlers on public lands within railroad
limits .

.Be it enacted, etc., That from and after the passage of this act, the
even sections within the limits of any grant of public lands to any railroad company, or to any military road company, or to any State in aid
of any railroad or military road, shall be open to settlers under the homestead laws to the extent of one hundred and sixty acres to each settler,
and any person who has, under existing laws, taken a homestead on any
even section within the limits of any railroad or military road land-grant,
and who, by existing laws, shall have been restricted to eighty acres, may
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enter under the homestead laws an additional eighty acres adjoining the
land embraced in his original entry, if such additional land be subject to
entry; or if such person so elect, he may surrender his entry to the
United States for cancellation, and thereupon be entitled to enter lands
under the homestead laws the same as if the surrendered entry had not
been made. And any person so making additional entry of eighty acres, .
or new entry after the surrender and cancellation of his original entry,
shall be permitted so to do without payment of fees and commissions;
and the residence and cultivation of such person upon and of the land
embraced in his original entry shall be considered residence and cultivation fot. the same length of time upon and of the land embraced in his
additioffal or new entry, and shall be deducted from the five years' residence and cultivation required by law : PrtJVidtd, That in no case shall
patent issue upon an additional or new homestead entry under this act
until the person has actually, and in conformity with the homestead laws,
occupied; resided upon, and cultivated the land embraced therein at least
one year. Approved, March 3, 1879.
An Act to provide additional regulations for homesead and pre-emption entries of public
lands.

Be it macltd. de ., That before final proof shall be submitted by any
person. claiming to enter agricultural lands under the laws providing for
pr~-emption or holllestead entries, such person shall file with the register
of the proper land-office a notice of his or her intention to make such
proof, stating therein the description of lands to be entered, and the
names of the witnesses by whom the necessary facts will be established.
Upon the filing of such notice, the register shall publish a notice, that
such application has been made once a week for the period of thirty days,
in a newspaper to be by him designated as published nearest to such land,
and he shall also post such notice in some conspicuous place in his office
for the same period. Such notice shall contain the names of the witnesses as stated in the application. At the expiration of said period of
thirty days, the claimant shall be entitled to make proof in the manner
heretofore provided by law. The Secretary of the Interior shall make all
necessary rules for giving effect to the foregoing provisions. Approved,
March 3, 1879.
An act for the relief of settlers on the public · lands in districts subject to grasshopper

incursions.

Be ii enacted, de ., That it shall be lawful for homestead and pre-emption settlers on the public lands, and in all cases where pre-emptions are
authorized by law, where crops have been or may be destroyed or seriously injured by grasshoppers, to leave and be absent from said lands,
under such rules and regulations, as to proof of the same, as the Commissioner of the General Land Officeshall prescribe ; but in no case shall
such absence extend beyond one year continuously; and during such
absence no adverse rights shall attach to said lands, such settlers being
allowed to resume and perfect their settlement as though no such absence
had occurred.
SEC . 2 . That the time for making final proof and payment by preemptors whose crops shall have been destroyed or injured as aforesaid,
may, in the discretion of the Commissioner of the General Land Office,
be extended for one year after the expiration of the term of absence pro-
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vided for ih the first section of this act ; and all the rights and privileges
extended by this act to homestead and pre-emption settlers shall apply to
and include the settlers under an act entitled '' An act to encourage the
growth of timber on western prairies," approved March third, eighteen
hundred and seventy-three, and the acts amendatory thereof. Approved,
.July 1, 1879.
·
An Act to grant additional rights to homestead settlers oa public lands within railroad
limits in the States of Miaouri and Arkansas.

.Be it enacted, et,., That from and after the passage of this act the odd
sections within the limits of any grant of public lands to any .,railroad
company in the States of Missouri and Arkansas, or to sucfi States
respectively, in aid of any railroad where the even sections have been
granted to and received by any ·railroad company or such states respectively in aid of any railroad, shall be open to settlers under the homestead
laws to the extent of one hundred.and sixty acres to e~h settler; and
any person who has under existing laws taken a homestead on any section
within the limits of any railroad grant in said States, and who by existing
laws shall have been restricted to eighty acres, may enter under the homestead laws an additional eighty acres adjoining the land embraced in his
original entry, if such a~ditional land be subject to entry; or if such person so elect, he may surrender his entry to the United States for cancellation, and thereupon be entitled to enter lands under the homestead
laws the same as if the surrendered entry had not been made. And any
person so making additional entry of eighty acres, or new entry after the
cancellation of his original entry, shall be permitted to do so without
payment of fees or commissions; and the residence of such person upon
and cultivation of the land embraced in his original entry shall be considered residence and cultivation for the same length of time upon and
of the land embraced in his additional or new entry, and shall be
deducted from the five years' residence and cultivation required by law:
Provided, That in no case shall patent issue upon an additional or new
homestead entry under this actuntil the person has actually, and in conformity with the homestead laws, occupied, resided .upon,. and cultivated
the land embraced therein at least one year. Approved, July 1, 1879.
An Act for the relief of settlers on public lands.

.Be it enaeted, et&., That when a pre-emption, homestead, or timberculture claimant shall file a written relinquishment of his claim in the local
land-office, the land covered by such claim shall be held as open to settlement and entry without further action on the part of the Commissioner
of the General Land Office.
SEC. 2. In all cases where any person has contested, paid the land-office
fees, and procured the cancellation of any pre-emption, homestead, or
timber-culture entry, he shall be notified by the regtSter of the land-office
of the district in which such land is situated of such cancellation, and
shall be allowed thirty days from date of such notice to enter said lands :
Provided, That said register shall be entitled to a fee of one dollar for the
giving of such notice, to be paid by the contestant, and not to be reported.
SEC. 3. That any settler who has settled, or who shall hereafter settle,
on any of the public lands of the United States, whether surveyed or unsurveyed, with the intention of claiming the same under the homestead
laws, shall be allowed the same time to file his homestead application and
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perfect his original entry in the United States land-office, as is now allowed to settlers under the pre-emption laws to put their claims on record,
and his right shall relate back to the date of settlement, the same as if he
had settled under the pre-emption law. Approved, May 14, 1880.
An Act to provide for issuing patenta for public lands claimed under the pre-emption and
homest~d laws in cues where the claimants have become insane.

Be it e11a,ted,et, ., That in all cases in which parties who .regularly
initiated claims to public lands as settlers thereon according to the provisions of the pre-emption or homestead laws, have become insane, or
shall hereafter become insane, before the expiration of the time during
which their residence, cultivation, or improvement of the land claimed
by them is required by law to be continued in order to entitle them to
make the proper proof and perfect their claims, it shall be lawful for the
required proof and payment to be made for their benefit by any person
who may be legally authorized to act for them during their disability,
and thereupon their claims shall be confirmed and patented, provided it
shall be shown by proof · satisfactory to the Commissioner of the General
Land-Office that the parties complied in good faith with the legal requirements up to the time of their becoming insane; and the requirement in
homestead entries of an affidavit of allegiance by the applicant in certain
cases as a pre-requisite to the issuing of the patents shall be dispensed
with so far as regards such insane parties. Approved, June 8, 1880.
An Act to amend sections twenty-two hundred and sixty-two and twenty-three hundred

and one of the Revised Statutes of the United States, in relation to the settler's afti.
davit in pre-emption and commuted homestead entries.

Be ii enacted, et,., That the affidavit required to be made by sections
twenty-two hundred and sixty-two and twenty-three hundred and one of
the Revised Statutes of the United States, may be made before the clerk
of the county court, or of any court of record of the county and State
or district and Territory in which the lands are situated ; and if the said
lands are situated in any unorganized county, such affidavit may be made
in a similar manner in any adjacent county m said State or Territory, and
the affidavit so made and duly subscribed shall have the same force and
effect as if made before the register or receiver of the proper land-district;
and •the same shall be transmitted by such clerk of the court to the register and receiver, with the fee and· charges allowed by law. Approved,
June 9, 1880.
An act relating to the public l1111ds
of the United States.

Be it ena,ted, etc., That when any lands of the United States shall
have been entered, and the Government price paid therefor in full, no
criminal suit or proceeding by or in the name of the United States shall
thereafter be had or further maintained for any trespasses upon or for or
on account of any material taken from said lands, and no civij suit or
proceedingsshall be had or further maintained for or on account of any
trespass upon or material taken from the said lands of the United States
in the ordinary clearing of land , in working a mining claim, or for agricultural or domestic purposes, or for maintaining improvements upon the
land of any bona-fide settler, or for or on account of any timber or material taken or used by any person without fault or knowledge of the trespass, or for or on· account of any timber taken or used without fraud or
collusion by any person who in good faith paid the officers or agents of
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the United States for the same, or for or on account of any alleged conspiracy in relation thereto: Pn,,vziitd, That the provisions of this section
shall apply only to trespasses and acts done or committed and conspiracies entered into prior to March first, eighteen hundred and seventy-nine;
And pnniided furllztr, That the defendants in such suits or proceedings
shall exhibit to the proper courts or officer the evidence of such entry and
payment, and shall pay all costs accrued up to the time of such entry.
SEc. 2 . That persons who have heretofore under any of the homestead
laws entered lands properly subject to such entry, or persons to whom the
right of those having so entered for homesteads may have been attempted
to be transferred by bona fide instrument in writing, may entitle themselves to said lands by paying the government price therefor, and in no
case less than one dollar and twenty-five cents per acre, and the amount ·
heretofore paid the government upon said lands shall be taken as part
payment of said price: Providtil, This shall in no wise interfere with the
rights or claims of others who may have subsequently entered such lands
under the homestead laws.
SEC. 3. That the price of lands now subject to entry which were raised
to two dollars and fifty cents per acre, and put in market prior to January, eighteen hundred and sixty-one, by reason of the grant of alternate
sections for railroad purposes, is hereby reduced to one dollar and twentyfive cents per acre.
SEC. 4. This act shall not apply to any of the mineral .lands of the
United States; and no person who shall be prosecuted for or proceeded
against on account of any trespass committed or material taken from any
of the public lands after March first, eighteen hundred and seventy-nine,
shall be entitled to the benefit thereof. Approved, June 15, 1880.
An Act for the relief of certain settlers on the public lands, and to provide for the repayment of certain fees, purchase money and commissions, paid on void entries of public
lands.

Bt ii enacted, tic. , That in all cases where it shall, upon due proof
being made, appear to the satisfaction of the Secretary of the Interior
that innocent parties have paid the fees and commissions and excess payments required upon the location of claims under the act entitled "An
act to amend an act entitled •An act to enable honorably discharged
soldiers and sailors, their widows and. orphan children, to acquire homesteads on the public lands of the United States,' and amendments
thereto," approved March third, eighteen hundred and seventy-three,
and now incorporated in section twenty-three hundred and six of the
Revised Statutes of the United States, which said claims were, after such
location, found to be fraudulent and void, and the entries or locations
made thereon canceled, the Secretary of the Interior is authorized to
repay to such innocent parties the fees and commissions, and excess payments paid by them, upon the surrender of the receipts issued therefor by
the rec«_iversof public moneys, out of any money in the Treasury not
otherwise appropriated, and shall be payable out of the appropriation to
refund purchase-money on lands erroneously sold by the United States.
SEc. 2. In all cases where homestead or timber-culture or desert-land
entries or other entries of public lands have heretofore or shall hereafter
be canceled for conflict, or where, from any cause, the entry has been
erroneously allowed and cannot be confirmed, the Secretary of the Interior shall cause to be repaid to the person who made such entry, or to his
heirs or assigns, the fees and commissions, amount of purchase money,
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and excesses paid upon the same; upon the surrender of the duplicate
receipt and the execution of a proper relinquishment of all claims to said
land, whenever such entry shall have been duly: canceled by the Commissioner of the General Land Office; and in atl cases where parties have
paid double-minimum price for land which has afterwards been found not
to be within the limits of a railroad land grant, the excess of one dollar
and twenty-five cents _PC:racre shall in like manner be repaid to the purchaser thereof, or to his heirs or assigns.
SEc. 3. The Secretary of the Interior is authorized to make the payments herein provided for, out of any money in the Treasury not otherwise appropriated.
SEC. 4- The Commissioner of the General Land Office shall make all
necessary rules, and issue all necessary instructions, to carry the provisions of this act into effect; and for the repayment of the purchase money
fees herein provided for, the Secretary of the Interior shall draw his warrant on the Treasury, and the same shall be paid without regard to the
date of the cancellation of the entries. Approved, June 16, 1880.
·
An Act to amend section twenty-two hundred and thirty-eight of the Revised Statutes,
in relation to fees for final certificates in donation cues.

Be it ena&ted,el&., That the sixth paragraph of section twenty-two hundred and thirty-eight of the Revised Statutes of the United States be, and
the same is hereby, repealed, and that in lieu thereof the following pa.-agraph be substituted :
"A fee in donation cases of two dollars and fifty cents for each final
certificate for one hundred and sixty acres of land, five dollars for three
hundred and twenty acres, and seven dollars and fifty cents for six hundred and forty acres." Approved, December 17, 1880.
An act for the relief of certain settlen on restored railroad lands.

Be ii enaded, el&., That all persons who shall have settled and made
valuable and permanent improvements upon any odd-numbered section
o( land within any railroad withdrawal, in good faith and with the permission or license of the railroad company for whose benefit the same
shall have been made, and with · the expectation of purchasing of such
company the land so settled upon, which land so settled upon and
improved, may, for any cause, be restored to the public domain, and
who, at the time of such restoration, may not be entitled to enter and
acquire title to such ·1and under the pre-emption, homestead, or timberculture acts of the United States, shall be permitted, at any time within
three months after such restoration, and under such rules and regulations
as the Commissioner of the General Land Office may prescribe, to purchase not to exceed one hundred and sixty acres in extent of the same by
legal subdivisions, at the price of two dollars and fifty cents per acre, and
to receive patents therefor. Approved, January 13, 1881.
An act to amend section 2297 of the Revised Statutes, relating to homestead entries.

Be ii ma,ted, et,., That section numbered twenty-two hundred and
ninety-seven, of title numbered thirty -two, be amended by adding thereto
the following proviso, namely: Provided, That where there may be climatic reasons, the Commissioner of the General Land Office may, in his
discretion, allow the settler twelve months from the date of filing in which
to commence his residence on said land, under such rules and regulations
as he may prescribe. Approved, March 3, 1881.
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B. ABSTRACT OF LOCAL AND PRIVATE ACTS AND RESOLUTIONS.

Name and umltnls.

Slate or
.Territory .

I

I

Dair ef
D. S.
Aj>prt1Val
. Statutes.

--

1876.

Legalizing the Homest~d Entry of Mrs. P. C. Oakley, of Bay county.
Granting land to the widow and heirs of James Sinclair • • . . • • •
Confirming titles of school lands in . . . • • • • . • • • • • • • •
Authorizing sale of the Pawnee Reservation ••.•.•••••••
Donating a military road to the several couniies through which it passes•
Establishiug Beaver land district . • • . . • • . . . • • • • . • • . .
All lands in Missouri and Arkansas made subject to disposal as agricultural lands .
Relinquishing part of. Presidio Reservation to San FranciBCo. . •
Extending time for making Homestead entries on certain lands .
Granting a site for 1-ick Observatory. . . . . • . • • • • • •
Granting right of way through Fort Walla Walla Reservation .•.
Providing for sale of the Kansas Indian lands ••.•.••.•
Providing for sale of the Fort Kearney military reservation . • .
Lands granted to Kansas for railroads, forfeited • • . • . • . •
Land offices in Ohio, Indiana, Illinois, ancl Missouri, abolished .•
A Proclamation admitting into the Union the State of. . • • • •
Establishing a new land district in . • . . • • • • • . • • . . .
Relim111ishingtitle of the U. S. to certain property in San Francisco
Providing for ~nleof Osage ceded lands to actual settlers •
Reducing Fort Laram1c reservation •
• •
Indian Appropriation la w. • • . • • • • • • . • • .
Creating lhe Whitmo.n land district • . . • • • • • •
Providing for sale of Otoe and Missouria reservation • • • .,

Mich~an.
Washmgton.
Nebraska.
Nebraska and
Indian Ter.
0r:gon.
Ut .
Arkansas and
Missouri.
California.
Michigan.
California.
Washington.
Kansas.
Nebraska.
Kansas.
Colorado.
w oming.
Ca ifornia.
Kansas.
Wyoming.
Dakota.
Washington.
Kansas and
Nebraaka.

1

Vol. 19.

....

March 13

22
23
April 10

" It
" 25
May 5

.. 23
" 9

June 7
July 3

.. 5
" 21
.. 24
.. 31
August

..

"
"

....
"

"

PAGB .

.

416
41,
28
31
36
52
52
:S5
57
72
74
94
IOI

I

9
It

II

14
15
15
15

121
665
126
127
127
132
176
207
208

~

zt1
i;:

~
!ll

Dakota.

Relief of the heirs of Wm. Stevens, deceased. • • . •
Relocation of land by representatives of Samuel Ware.
Relief of Tbcillla&Van Dozen and his assigns .•.•.•

Missouri.
Wuhington.

Relief of E. P. Abbott • . • • . . • . • • . . . . . . . . . . . . . •
Authorizing the survey of certain townshlps and making appropriations therefor
Ratifying an agreement with Sioux 1 Northern Arapaho, and .Cheyenne Indians.
Relief of certain claimants under U!e donation land law • • • . . . • • . .
Providing for saleof Cherokee Strip , . . . • . . . • • •
Relating to indemnity school selections . . . . • . • . . .
Aut.horizing lrw.tces of Cheyenne City to enter certain lands .
Gmnting certain land to Stevens Point . • . . • • . • . . .
Relief of Andrew Williams, of Weakley county ....•.
In relation to the Hot Springs reservation. • • • . . • • • .
Granting to Missouri all swamp and overflowed lands therein . . . • . . . • . . • . . . • • •
Repeal of grant of Kansas and Neosho Valley R.R .• and securing rights of settlers on its lands ..
Amending grant to Denver and Rio Grande Railway Company •
Providing for the disposition of :Fort O:i.llesmilitnry reservation •
ReliCYinglegal representatives of Z. B. Washburn , deceased .
Relief of Louis Rose • • . . . . . . . . . .
. • . . . • . . . :Authorizing Louis Petoskey to enter certain lands . . . • • . • • . . .
Relief of Wm. J. Cordill .. , .••.••.•

Michigan.
Michigan.
Dakota.
Oregon.
Kansas.
California.
Wyoming.
Wisconsin.
Tennessee.
Arkansas.
Missouri.
Kansas.
Colorado.
Oregon.
Illinois.
California.
Michigan.
Minnesota.

August IS
Dec. a8

28

.

..
2
2

..
.... 33
3
2

"
"
"
"

3

3

3
3
3
3

....

18:,8.

In relation to the Worthington and Sioux Falls Railroad ...•.•••••.•...•••••
Extension of time of Indian settlers on New York Indian Lands . • • . • • • . • . . . • • • .
Patent of certain lands iS&Uedlo Brothertown Indians. . . • . • . • • • • . • • . • . . . . •
Amendin g an net grantin g a n>ilroad and telegraph line from the Missouri river to the Pacific Ocean.
Authorizing survey of Cuuamugus Indian Reservation . • ••.•.••••••••..•.•
Relief of Robert Coles • . • • . . . . . . . . . • • . . . • • . • • . ·.
Confirming title of B. E. Edwards, his heirs and assigns or legal repreaentatives ..
Legalizing certain patents issued to Pottawatomie Indians • • • . . . • . • . .
Relief of Nancy A. Herrick , of Rochester, New York .
Restoring certain lands to Homestead settlement . . . •
Relief of Joseph F. Wilson. . . . . • • • • . • . .
Restoring certain lands to market . . . . • • . • . .
Confirmation of title of J. M. Knott to land in Clinton county .
Relief of Peter G. Mills, his heirs and assigns. . . . • • • .

-

, . 1Dakota.
Kan&aS.
Wisconsin.
NebraskL
New York.
Iowa.
New Mexico.
Kansas.
Minnesota,
Iowa.
Indiana.
Utah.
Iowa.
Minnesota.

April

2

17
" 20

"

May 7

" 25

June I
" 6

..

" 14
14
" 15

Is
" I18
u

"

" 18

4()6
,500

501
5°3
231
254
264
265
267
269
270
512
377
39S
404

4°S
4o6
515
S39
548
552

Vol.,ao.
PA.GL

32
36
513
56
53S
536
537
542
543
133
54S
165
57S
S77

~

zt,

a

...

i

Name and Ctmtmls.

....

I

Statt or
Ttrrilory .

Datt"./
U.S .
.Apprwal . Statutts.

8

Vol.-..

18,S.

Creating an auditor of railroad accounts. • . • • • . . • • • . • • •
Authorizing Rancho Las Cruces claimants to proceed in District Court. •
Lease of Bath Houses upon Hot Springs Reservation. • • • • • • . •
Granting right of way through public lands to Utah & Northern Railroad Company •
· Correction of error relative to Hot Springs Reservation.
Relief of Andrew Muckle • . • • • • • . •
Confinning Mesita Juana Lopez private grant .• •
Claim to La Jolla Rancho referred to courts . • . .
Restoring Fort Wayne reservation to public domain
Creating Oneida. Jpnd district in • . • • • • • • .
Relief of Jane Clnrk tt al. • • • • . • • . • • . . •
Donating lan d for school in Denver • • • • • • • • . •
Part of Fort Mackinac Reservation to be conveyed to J. A.
Grant of lands in lieu of former Slate grant • • • • . . .
Authorizing transfer, for entry and sale, all lands in Florida

• • • •
• • . • . • • .
T. Wendell ti al.
• • . . . . • • . . . • • •
not needed for naval purposes •
Amending act selling Otoe and Missouria reservation . . • • • • • • • •

Joint Resolution to quiet and settle titles to lands of Black Bob Shawnee!!.
Joint Resolution releasing certain lands to the state of.
Granting bounty land warrant to Elisha Franklin. •
Rejecting land claim of Anna M. Clark. . . • • •
Joint Rcsoluti<ln, touching Hot Springs reservation.
Rstnhlishing Gran d Fo rks land district . • . • • • . . • • .
Relief of Thomas Langton, of Dundee. • • . • , • • • . • • . ·•
Relief of actual settlers on Kansas trust and diminished reserve lands .
Restoration of Fort Ripley Reservation to public domain . . . • • . • • • • • • • • •
Establishing a land office in. . • • . . . . • . . • • . • . . . . • • . . • • . • . • . •
Relief of C. B. Ingham, H. Bryant, G. A. Wood, R . Parker, J. H. Pinkerton, and E. G. Wright .

'

Nebraska and
Missouri. June
California.
"..
Arkansas .
Utah and
..
Montana .
Arkansas.
Dec.
Michigan.

20

20

241

16

18

18~-

..
.. JO
..
..

Minnesota.
Florida.
Kansas and
Nebraska.
Kansas.
Michigan .
Virginia.

PAGL

169
172
230

19

an. 2
28

• jNew Mexico •
• · California. •
Arkansas.
Idaho .
Iowa.
Colorado.
Michigan.

Arkansas.
Dakota.
Michigan .
Kansas.
Minnesota .
Montana.
Dakobl.

19

;~

Feb . 4
13
24
March I
3
" 3

592
593
276
282
596
317
326
352
470

3

471

3
3
3
3

488

..
..
....
..

• Jan.188o.
14

....
..

21
23
March 16
April I
30
May 3

490

627
670

Vol.

21,
PAG8 •

299
6o

s~
69
81

S39

!:
~

!:
~

!I>

Confirmation or title or C. O. Duclozel to certain lands. • • • • • • • • • • • •
Authorizing sale of Fort Logan • • • • • • • • • . • • • • • • • • • • • • •
Wyoming, Montana and Pacific Railroad Company authorized to build across military
Relief of George Heard . • • . • • • • • • • • • • • . • . • • • • • • • •
Creating the Northern land district.. • • • • . • • • • • • • • • •
Construction of act ceding Virginia military district to Ohio • • • • •
Relief of settlers upon the Osage trust and diminished reserve lands ••
Relief of cefU:in homestead and pre-emption settlers • • • • • • • ,.
Confirming title to certain lands, to county of Baker • • . • • • • • •
Confirming certain entries and warrant locations in Palatka reservation •
A certain lake or bayou, granted to Council Bluffs • • • . • • . • • •
Authorizing Roman Catholic Bishops to sell certain church lands .
Relief of certain settlers, within late Fort Kearney reservation .
Relief of Priscilla Watson . • • . • • • • . • . • . • • •
Surve7 and sale of Forts Abercrombie, Seward, and Ransom .
Relie of Wm. D. Oyler . • • • . . . • . . • . . • • • •
Extending time for payment of pre-emptors on certain lands .
•
Providing for disposal of Fort Harker Military Reservation • • . . • . •
Ratification of the agreement with Ute Indians • . . . • • • . • • •
Relief of the heirs and legal representatives of Israel Dodge , deceased .
Creating Yakima land district . • . • . • . • • • • . . • • • • • •
Granting lands in lieu of school sections to state of. . . • • • • • • •
Establishment of titles in Hot Springs • • . • • . . . • • • • • • •
Granting of l11ndsfor Insane Asylum, and school purposes. • • • . • • • • •
Joint Resolution, authorizing certification of school lands to • . • • . • . . •
Joint Resolution authorizing sale or lease of Fort Gratiot military reservation
Grove Park • • • • • • • • • .; • • • • • • • • • • • • • • • • • • •
Confirmation of title of John Hepting et al. to certain lands • • • • • • • • •
Authorizing disposal of part of Fort Dodge Military Reservation. • • • • • •

• • • • • •
• • • • • •
reservations.
• • • • • •

Louisiana.
Montana.
Wyoming.
Missouri.
Kansas.
Ohio.
Kansas.
Kansas and
Nebraska.
Oregon.
Florida .
Iowa.
California.
Nebraska.
Oregon.
Dakota.
Illinois.
and
Kansas.
Colorado.
• Missouri.
.
•• Washington.
• Nevada .
• Arkansas.
• • Dakota .
. . Kansas.
Fine
• • Michigan.
• . Louisiana.
• • Kansas.

M~:'!~

• • • . • • • . • • • •
• • • • . • • • • • . •
and right of way through
• • • • • • • • • • • •

• •
• . • • • • • •
• . • • • • • • • • • •

May 5
.. 8
17
•I H 19
24
27
28
June4

..
....
..

..
..
..
....
....
..
..
....

...,

....
....
....

9
9
9
9
9
9

539
114
141
541
141
142
143

543
16g
171
171

552
552
551

JO
IO

172
556

12

II

15
15

198
199

IS

57°

16
16
16
16
16

290
310

16
16
Dec . 15

310
59 1
311

283
287

&;'.

z

ti

&;'.

~

288

1881 .

Enabling the purchase of land to enlarge San Antonio Arsenal .
Granting right of way through cemetery near Vicksburg. • • • •
Granting Carr Lake to Council Bluffs for public uses .
Authorizing survey of certain townships . . • • • •
Granting railroad right of way in Richmond county •

Texas .
Mis&iaippi.
Iowa ..
Wisconsin.
New York.

•

r

.. 7
....

Jan .

13
Feb. 9
9
9

3 14
314
323
3 23
324

...

~

..

•
Nam, anti Ctmtmts.

Stale or
Territory.

I

Dale of
ll. S.
Approval. Slahdu.

i

Vol.21.

Restoring Forts Reading and Crook Reservations to·public domain, ..•..•....•
Granting lands to Dakota, Montana, Arizona, Idaho, and Wyoming for university purposes .•
Donating certain lands for hospital and _burialpurposes . . . . • .
Relief of settlers upon Absentee Shawnee lands . . . . . ·• . . .
Providing for sale of remainder of Otoe and MissouriaReservation
Vesting title to certain lands in city of Vincennes. . . . . . . . . •
Amending act for disposal. of Fort Ridgely Reservation . . . . .. . . . . •
Legalizing title of independent school district to certain lands in Burlington .
Establishing Southwestern land district . • • . . . · . . . . . . • . • ._ .
Sale of Osage Indian Trust and dimished reserve lands.
Legalizing the title to certain lands in • • • . • • . .
Creating two new districts, and changing boundaries or Watertown District.
Extending northern boundary of. . . • . . . . . • . .
Granting right of way acrDlli certain lands at Plattsburgh . • • • • . • • •

1881,

California.
Colorado.
Kansas.
Kansas and
Nebraska.
Indiana.
Minnesota.
Iowa.
Kansas.
Kansas.
Ohio.
Dakota.
Nel>n,aka.
New York.

Feb.
"

•i
I

" 231

March

"
"
"
"
"
"

"

3
3
3
3

325
326
328
377
38o

3

5°5
5o6
5o8
5o8

3

511

3
188a.

!March 23
" 28
II
28

•

PAG&.

S09

Vol.u.
PAGL

--

I"'

~

~

PARTIL-INSTRUCTIONS.AND
DECISIONS.
TITLE !.-PRACTICE.
I. RULES
OFPRACTICE
IN CASES BEFORE THE UNITED STATES DISTRICT LAND OJ'FICES , THE GENERAL
LAND OFFICE , AND THE DEPARTMENT OF THE INTERIOR .
APPROVED DECEMBER ao, 188o.

&ut!tary ScHtlll lo

Co111111isnffln- WILLIAMSON,

DI!,. 20, 188o.

I herewith return with my approval the draft of the revised Rules of
Practice in land cases, received with your letter of November 26, 1880.
PROCEEDINGS BEFORE REGISTERS AND RECEIVERS .

I.

CONTESTS

AND HEARINGS.

1. Initiah·on of Contest.
RuLE 1. Contests may be initiated by a party in interest, or by any
other person, in the following cases :
1. Alleged abandoned homestead entries .
(Revised Statutes, sec.
2297.)
.
2. Alleged abandoned or forfeited timber-culture entries.
(20 Stat.
113, sec. 3.)
.
RuLE 2. In all other cases contests can be initiated only by a party in
interest.
RULE 3. In every case of application for a hearing, an affidavit must
be filed by the contestant with the Register and Receiver, fully setting
forth the facts which constitute the grounds of contest .
RULE 4- Where an entry has been allowed and remains of record, the
affidavit of the contestant must be accompanied by the affidavits of one
or more witnesses in support of the allegations made.
2. Hean 'ngs in Contested Cases.
RULE 5. Registers and Receivers may order hearings in the following
cases, wherein entry has not been perfected and no certificate has been
issued as a basis for patent, namely:
1. Contests between pre-emption claimants.
2 . Contests between homestead and pre-emption claimants.
3. Contests to clear the record of abandoned homestead entries .
13
( 193
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4. Contests to clear the record of abandoned or forfeited timber-culture entries.
RULE 6. In case of an entry or location of record, on which final certificate has been issued, the hearing will be ordered only by direction of
the Commissioner of the General Land Office.
RULE 7. Applications for hearings under the preceding section must be
transmitted by the Register and Receiver, with special report and recommendation, to the Commissione;, for his determination and instructions.
3. Notice of Contest.
RULE 8. At least thirty days' notice shall be given of all hearings before the Register and Receiver, unless, by written consent, an earlie.r day
day shall be agreed upon.
·
. RuLE 9· The notice of contest and_hearing must conform to the followmg requirements:
1. It must be written or printed.
2. It must be signed by the Register and Receiver, or by one of them.
· 3. It must state the time and place of hearing.
4. It must describe the land iµvolved.
5. It must state the R. and R. number of the entry, and the land-office
where, and the date when made, and the name of the party making the
same.
6. It must give the name of the contestant, and briefly state the grounds
and purpose of the contest.
7. It may contain any other information pertinent to the contest.
4. Seruiu of Notice.
RULE 10. Personal service shall be made in all cases when possible, if
the party to be served is resident in the State or Territory in which the
land is situated, and shall consist in the delivery of a copy of the notice
to each person to be served.
RuLE 11. Personal service may be executed by any officer or person.
RuLE 12. Notice may be given by publication alone, only when it is
shown by affidavit of the contestant, and by such other evidence as the
Register and Receiver may require, that personal service cannot be made.
5. Noti,u !JyPu!J/icati'on.
RuLE 13. Notice by publication shall be made by advertising the notice
at least once a week for four successive weeks, in some newspaper published in the county wherein the land in contest lies; and if no newspaper be published in such county, then in the newspaper published in
the county nearest to such land.
RuLE 14. Where notice is given by publication, a copy of the notice
shall be mailed by registered letter to the last known address of each person to be notified, and a like copy shall be posted in a conspicuous place
on the land during the period of .publication, for at least two weeks prior
to the day set for hearing.
6. Proof of Service of Notice.
RuLE 15. Proof of personal service shall be the written acknowledgment of the person served, or the affidavit of the person who served the
notice attached thereto, stating the time, place, and manner of service.
RULE 16. When service is by publication, the proof of service shall be
a copy of the advertisement, with the affidavit of the publisher or foreman attached thereto, showing that the same was successively inserted the
requisite number of times and the date thereof.
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7. Noh"ce of Inlerloeulo,y Procudincs.
RuLE 17. Notice of interlocutory motions, proceedings, orders, and
decisions, shfll be in writing, and may be served personally or by registered letter through the mail. ·
RuLE 18. Proof of service by mail shall be the affidavit of the person
who mailed the notice, attached to the post-office receipt for the registered letter.
8. Rduarifl/s.
RULE 19. Orders for rehearing must be brought to the notice of the
parties in the same manner as in case of original proceedings.
9. Continuances.
RULE 20. A postponement of a hearing to a day· to be fixed by the
Register and Receiver may be allowed on the day of trial on account of
the absence of material witnesses, when the party asking for the continuance makes an affidavit before the Register and Receiver, showing1. That one or more of the witnesses in his behalf is absent without
his procurement or consent.
2. The name and residence of each witness.
3. The facts to which they would testify if present.
4- The materiality of the evidence.
5. The exercise of proper diligence to procure the attendance of the
absent witnesses; and
6. That affiant believes that said witnesses can be had at the time to
which it is sought to have the trial postponed.
RULE 21. One continuance only shall be allowed to either party on
acco_untof absent witnesses; unless the party applying for a further continuance shall at tke same time apply for an order to take the depositions
of the alleged absen_twitnesses.
RULE 22. No continuance shall be granted when the opposite party
shall admit that the witnesses would, if present, testify to the statement
set out in the application for continuance.
10. Depositions.
RULE 23. Testimony may be ta:ken by deposition in the following cases:
1. Where the witness is unable, from age, infirmity, or sickness, or
shall refuse, to attend the hearing at the local land-office.
2. Where the witness resides more than fifty miles from the place of
trial, computing distance by the usually traveled route.
3. Where the witness resides out of, or is about to leave the State or
Territory, or is absent therefrom.
4- Where, from any cause, it is apprehended that the witness may be
unable or will refuse to attend ; in which case the deposition will be used
only in event that the personal attendance of the witness cannot be obtained.
Ruu: 24. The party desiring to take a deposition under Rule 23 must
comply with the following regnlations:
1. He must make affidavit before the Register or Receiver setting forth
one or more of the above-named causes for taking such deposition, and
that the witness is material.
2. He must file with the Register and Receiver the interrogatories to
be propounded to the witnes11.
3. He must state the name and residence of the witness.

•
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4. He must serve a copy of the interrogatories on the opposing party,
or his attorney.
RULE 25. The opposing party will be allowed ten days in which to file
cross-interrogatories.
•
RULE 26. After the expiration of the ten days allowed for filing cross-interrogatories, a commission to take the deposition shall be issued by the
Register and Receiver, which commission shall be accompanied by a copy
of all the interrogatories filed..
RuLE 27. The Register and Receiver may designate any officer authorized to administer oaths within the county or district where the witness
resides, to take such deposition.
• RuLE 28. It is the duty of the officer before whom the deposition is
taken to cause the interrogatories appended to the commission to be written out, and the answers thereto to be inserted immediately underneath
the respective questions ; and the whole, when completed, 1s to be read
over to the witness, and must be by him subscribed and sworn to in the
usual manner.
RULE 29. The officer must attach his certificate to the deposition, stating that the same was subscribed and sworn to by the deponent at the
time and place therein mentioned.
RuLE 30. The depo_sitionand certificate, together with the commission
and interrogatories, must then be sealed up, the title of the cause indorsed
on the envelope, and the whole returned by mail or express to the Register
and Receiver.
RULE 31. Upon receipt of the package at the local land-office, the date
when the same is opened must be indorsed on the envelope and body of
the deposition by the local land-officers.
RULE 32. If the officer designated to take the deposition has no official
seal, a proper certificate of his official character, under seal, must accompany his return.
RuLE 33. The parties in any case may stipulate in writing to take depositions before any qualified officer, and in any mariner.
RuLE 34. All stipulations by parties or counsel must be in writing, and
be filed with the Register and Receiver.
RuLE 35. Registers and Receivers are not authorized to cite contestants
before any officer other than themselves:
11. Tn "als.
RULE 36. Upon the trial of a cause the Register and Receiver may in
any case, and should in all cases when necessary, personally direct the
examination of witnesses, in order to draw from them all the facts within
their knowledge requisite to a correct conclusion by the officers upon any
point connected with the case.
RuLE 37. The Register and Receiver will be careful to reach, if possible, t.he exact condition and status of the land involved in any contest,
and will ascertain all the facts having any bearing upon the rights of parties in interest.
RULE38. In pre-emption cases they will particularly ascertain the
nature, extent, and value of alleged improvements; by whom made, and
when; the true date of the settlement of persons claiming as pre-emptors;
the steps taken to mark and secure the claim, and the exact status of the
land at that date, as shown upon the records of their office.
RuLE 39. In like manner, under the ~omestead and other laws, the
conditions affecting the inception of the alleged right, as well as the
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subsequent acts of the respective claimants, must be fully and specifically
.
examined.
RULE 40. Due opportunity will be allowed opposing claimants to confront and cross-examine the witnesses intro'tluced by either party.
RULE41. No testimony will be excluded from the record by the Register and Receiver on the ground of any objection thereto; but when objection is made to testimony offered, the exceptions will be noted, and
the testimony, with the exceptions, will come up with the case for the
consideration of the Commissioner.
. RULE42. Upon the day originally set for hearing, and upon any day
to which the trial may be' continued, the testimony of ·all the witnesses
present shall be taken and reduced to writing.
12. • Appeals.
RULE43. Appeals from the action or decisions of Registers and Receivers lie in every case to the Commissioner of the General Land-Office.
.
(Revised Statutes, sections 453, 2478.)
RuLE 44. After hearing in a contested case has been had and closed,
the Register and Receiver will notify the parties in interest of the conclusions to which they have arrived, and that thirty days are allowed for
an appeal from their decision to the Commissioner.
RuLE 45. The appeal must be in writing or in print, and should set
forth in brief and clear terms. the specific points of exception to the ruling appealed from.
RuLE 46. No appeal from the action or decisions of the Register and
Receiver will be received at the General Land -Office unless forwarded
•
through the local officers.
RuLE 47. A failure to appeal from the decision of the local officers will
be considered final as to the facts in the case, and will be disturbed by the
Commissioner only as follows:
1. Where fraud or gross irregularity is suggested on the face of the
papers.
2. Where the decision is contrary to existing laws or regulations.
3. In event of disagreeing decisions by the local officers.
4. Where it is not shown that the party against whom the decision was
rendered was duly notified of the decision and of his right of appeal.
RULE 48. In any of the foregoing cases, the Commissioner will reverse
or modify the decision of the local officers, or remand the case, at his discretion.
RULE49. All documents once received by the local officers must be
kept on file with the cases, and the date of filing must be noted thereon;
and no papers will be allowed under any circumstances to be removed
from the files or taken from the custody of the Register and Receiver;
but access to the same under proper rules, so as not to interfere with
necessary public business, will be permitted to the parties in interest, or
their attorneys\ under the supervision of thost officers.

13. .Reports and Opinions.
RuLE 50. Upon the- termination of a contest, the Re~ister and Receiver
will render a joint report and opinion in the case, makmg full and specific
references to the postings and annotations upon their records.
RuLE 51. In order that all parties to a contest may have full opportunity to examine the record and prepare their arguments upon the questions
at 1SSue,the report of the Register and Receiver in such cases will not be

198

PRACTICE.

forwarded until the eitpiration of the thirty days named in the notice for
appeal, unless all parties request its earlier transmission.
RULE 52. The Register and Receiver will forward their report,
together with tlie .testimony and all the papers in the case, to the Commi$ioner of the General Land Office, with a brief letter of transmittal,
describing the case by its title, the nature of the contest, and the tract
involved.
.
RULE 53. The local officers will thereafter take no further action affecting the disposal of the land in contest, until instructed by the Commissioner.
14. Taxation of Costs.
· RULE 54. Ap1,>licantsfor contests must deposit with the Register and
Receiver a sufficient sum of money to eefray the cost of the proceedings.
RuLE !>5· Registers and Receivers are not required to make advances
from their own funds, nor to incur individual liabilities, for the expense
of hearings.
RULE56. When testimony is taken by deposition, the party in whose
behalf the same is taken must pay the costs thereof.
RULE$7. Parties contesting the validity of homestead and timber-culture entries must pay the costs of the contest.
RUl-E58. In other contested cases, tbe costs may be equitably apportioned between the parties by the Register and Receiver.
RULE59. Only the actual costs of notice, and the legal fees for reducing testimony to writing, or for acting on mineral land applications and
protests, can be charged to the parties. (Revised Statutes, sec. 2238.)
RULE60. Costs of notice will include the costs of all notices up to the
finll determination of the case. .
RuLE 61. Upon the final disposal of a case, any exce$ in the sum deposited as security over the amount chargeable to the party making the
deposit will be returned to him by the Register and Receiver.
RULE62. When hearings are ordered by the Commissioner, or by the
Secretary of the Interior, upon the discovery of reasons for suspension in
the usual course of examination of entries, the preliminary costs will be
provided from the contingent fund for the expenses of local land-offices.
RuLE. 63. The preliminary costs provided for by the preceding section
will be collected by the Register and Receiver when the parties are
brought before them in obedience to the order of hearing.
RuLE 64. The Register and Receiver will then require proper provision
to be made for such further notification as may become necessary in the
usual progress of the case to final decision.
RuLE 65. The Register and Receiver will append to their report in
each case a statement of costs and the amount actually paid by each of
the contestants, and also a statement of the amount aeposited to secure
the payment of the costs, how said sum was apportioned, and the amount
returned, if any, and to whDm.

.

II. APPEALS
FROMDECISIONS
REJECTING
APPUCATIONS
TO ENTER
PUBLICLANDS.
Ruu•66. For the purpose of enabling appeals to be taken from the
rulings or action of the local officers relative to applications to file upon,
enter, or locate the public lands, the following rules will be observed:
x. The Register and Receiver will indorse upon e'/ery rejected application the date when presented, and their reasons for rejecting it.
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2. They will promptly advise the party in interest of their action, and
of his right of appeal to the Commissioner.
3. They will note upon their records a memorandum of the transaction.·
RuLE 67, The party aggrieved will be allowed thirty days from receipt
of notice in which to file his appeal in the local land-office.
RULE68. The Register and Receiver will promptly forward the appeal
to the General Land-Office, together with a full report upon the case.
RULE69. This report should recite all the facts and the proceedings
had, and must embrace the following particulars:
1. A statement of the application and rejection, with the reasons for
the rejection.
2. A description of the tract involved and a statement of its status, as
shown by the records of the local land-office.
3. References to all entries, filings, annotations, memoranda, and
• correspondence shown by the record relating to said tract, and to the
proceedings had.
RULE 70. Rules 43 to 48, inclusive, are applicable to all appeals from
the decisions of Registers and Receivers.
·

PROCEEDINGS BEFORE SURVEYORS-GENERAL.

RULE71. The proceedings in hearings and ·contests before SurveyorsGeneral shall, as to notices, depositions, and other matters, be governed,
as nearly as may be, by the rules prescribed for proceedings before Registers and Receivers, unless otherwise provided by law.
.
PROCEEDINGS BEFORE THE COMMISSIONER OF THE GENERAL LAND
OFFICE AND SECRETA~Y OF THE INTERIOR.

RuLE 72. When a contest has been closed before the local land officers,
and their report forwarded to the General Land Office, no additional
evidence will be admitted in the case unless offered under stipulation of
the parties to the record, except where such evidence is presented as the
basis of a motion for a new trial, or in support of a mineral application
or protest; but this rule will not prevent the Commissioner, in the exercise of his discretion, from ordering further investigation when necessary.
RuLE 73. After the Commissioner shall have received a record of testimony in' a contested case, .thirty days will be allowed to expire before
any action thereon is taken, unless, in the judgment of the Commissioner,
public policy or private necessity shall demand summary action, in which
case he will proceed at his discretion, first notifying the attorneys of
record of his proposed action.
RULE 74. When a case is pending on appeal from the decision of the
Register and Receiver, or Surveyor-General, and argumen~ is not filed
before the same is reached in its order for examination, the argument will
be considered closed, and thereafter no further arguments or motions of
any kind wiH be entertained except upon written stipulation duly filed,
or good cause shown to the Commissioner.
RULE 75. If, before· decision by the Commissioner, either party should
desire to discuss a case orally, reasonable opportunity therefor will be
given in the discretion of the Commissioner, but only at a time to be
fixed by him upon notice to the opposing counsel, stating time, and
specific points upon which discussion is desired ; and, except as herein
provided, no oral hearings or suggestions will be allowed.
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REHEARINGS AND REVIEWS.

RULE 76. Motions for rehearings before Registers and Receivers, or
for review or reconsideration of the decisions of the Commissioner or
Secretary, will be allowed in accordance with legal principles applicable
to motions for new trials at law, after due notice to the opposing party.
RULE 77. Motions for re-hearings and reviews must be filed in the office
wherein the decision to be affected by such rehearing or review was made,
or in the; local land-office for transmittal to the General Land Office, and,
except when based upon newly discovered evidence, must be filed within
thirty days from notice of such decision.
.
RULE 78. Motions for rehearings and reviews must be accompanied by
an affidavit of the party, or his attorney, that the motion is made in good
faith, and not for the purpose of delay.
RuLE 79. The time between the filing of a motion for rehearing or
review, and the notice of the decision upon such motion, shall be excluded in computing the time allowed for appeal.
RuLE 80. No officer shall entertain a motion in a case after an appeal
from his decision has been taken.
·
APPEALS FROM THE COMMISSIONER TO THE. SECRETARY.

RULE 81. An appeal may be taken from the decision of the Commissioner of the General Land Office to the Secretary of the Interior, upon
any question relating to the disposal of the public lands and to private
land claims, except in case of interlocutory orders and decisions, and
orders for hearing or other matters resting in the discretion of the Commissioner. Decisions and orders forming the above exception will be
noted in the record, and will be considered by the Secretary on review,
in case an appeal upon the merits be finally allowed.
RULE 82. When the Commissioner considers an appeal defective, he
will notify the party of the defect, and if not amended within fifteen
days from the date of- the service of such notice, the appeal will be dismissed and the case closed.
·
RuLE 83: In proceedings before the Commissioner in which he shall
formally decide that a party has no right of appeal to the Secretary, the
party agaiRst whom such decision is rendered may apply to the Secretary
for an order directing the Commissioner to certify said proceedings to the
Secretary, and to suspend further action until the Secretary shall pass
upon the same.·
RULE 84. Applications to the Secretary under the preceding rule,
shall be made in writing, under oath, and shall fully and specifically set
forth the grounds upon which the application is made .
RULE 85. When the Commissioner shall formally decide against the
right of an appeal,,he shall suspend action on the case at issue for twenty
days from service of notice of his decision, to enable the party against
whom the decision is rendered to apply to the Secretary for an order, in
accordance with rules 83 and 84.
RULE 86. Notice of an appeal from the Commissioner's decision must
be filed in the General Land -Office, and served
the appellee or his
counsel, within sixty days from the date of the service of notice of such
decision.
RuLE 87. When notice of the decision is given through the mails by
the Register and Receiver, or Surveyor-General, five days additional will
be allowed by those officers for the transmission of the letter, and five

on
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days for the return of the appeal through the same channel, before reporting to the General Land Office.
RULE 88. Within the time allowed for giving notice of appeal, the appellant shall also file in the General Land Office a specification of errors,
which specification shall clearly and concisely designate the errors of
which he complains.
RuLE 89. He ma"yalso, within the same time, file a written argument,
with citation of authorities, in support of his appeal.
RuLE 9.0.A failure to file a specification of errors within the· time required will be treated as a waiver of the right of appeal, and the case will
be considered closed.
•
RULE 91. The appellee shall be allowed thirty days from the expiration
of the sixty days allowed for appeal in which to file his argument.
RuLE 92. The appellant shall be allowed thirty days from service of
argument of appellee in which to file argument strictly in reply; and no
other or further arguments or motions of any kind shall be filed without
permission of the Commissioner or Secretary and notice to the opposite
party.
RULE 93. A copy of the notice of appeal, specifications of errors, and
all arguments of either party, shall be served on the opposite party within
the time allowed for filing the same.
RULE 94. Such service shall be made personally or by registered letter.
RULE 95. Proof of personal service shall be the whtten acknowledg~ent of the party served, or the affidavit of the person making the service attached to the papers served, and stating time, place and manner of
service.
RULE 96. Proof of service by registered letter shall be the affidavit of
the person mailing the letter attached to a copy of the post-office receipt.
RuLE 97. Fifteen days, exclusive of the day of mailing, will be allowed
for the transmission of notices and papers by mail, except in case of notice to resident attorneys, when one day will be allowed.
•
RuLE 98. Notice of interlocutory motions and proceedings before the
Commissioner and Secrt;tary shall be served personally or by registered
letter, and service proved as provided in rules 94 and 95.
RULE 99. No motion affecting the merits of a case or the regula~ order
of proceedings will be entertained, except on due proof of service of
notice.
RULE 100. Ex-parte cases and cases in which the adverse party does
not appear will be governed by the foregoing rules as to notices of decisions, time for appeal, and filing of exceptions and arguments, as far as
applicable. In such cases, however, the right to file additional evidence
at any stage of the proceedings to cure defects in the proof or record will
be allowed.
Ruu 101. No person hereafter appearing as a party or attorney in any
case shall be entitled to a notice of the proceedings, who does not at the
time of his appearance file in the office in which the case is pending a
~tatement in writing, giving his name and post office address, and the
name of the party whom he represents; nor shall any person who has
heretofore appeared in a case be entitled to a notice unless within fifteen
days after being requested to file such statement he shall comply with said
requirement.
RULE 102. No person, not a-party to the record, shall intervene in a
case without first disclosing on oath the nature of his interest.
RULE 103. When the Commissioner makes an order or decision affect-
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ing the merits of a case or the regular order of proceedings therein, he
will cause notice to be given to each party in interest whose address . is
known.
ATTORNEYS.

RULE 104. In all cases, contested or ex parte, where the parties in
interest are represented by attorneys, such attorneys will be recognized as
fully controlling the cases of their respective clients.
RULE 105. All notices will be served upon the attorneys of record.
RULE 106. Notice to one attorney in a case shall constitute notice to
all counsel appearing_ for the party represented by him; and notice to the
attorney will be d~ed
notice to the party in interest.
RULE 107. AU attorneys practicing before the General Land Office and
Department of the Interior must first file the oath of office prescribed by
section 3478 United States Revised Statutes.
RuLE 108. In the examination of any case, whether contested or ex
parle, and for the preparation of arguments, the attorneys employed,
when in good standing in the Department, will be allowed full opportunity to consult the record of the case and to examine the abstracts,
plats, field-notes, and tract-books, and the correspondence of the General
Land-Office or of the department relative thereto, and to make verbal
inquiries of the various chiefs of divisions at their respective desks in
respect to the papers or status of said case; but such personal inquiries
will be made of no other clerk in the division except in the presence or
with the consent of the head thereof, and will be restricted to the hours
between 11 a. m. and 2 p. m.
RuLE 109. Any attorney detected in any abuse of the above privileges,
or of gross misconduct , upon satisfactory proof thereof, after due notice
and hearing, shall be prohibited from further practicing before the Department.
RULE no. Should either party desire to discuss a case orally before
ihe Secretary, opportunity will be afforded at the discretion of the Department, but only at a time specified by the Secretary or fixed by stipulation of the parties, with the consent of the Secretary; and in the
absence of such stipulation, on written notice to opposing counsel, with
like consent, specifying the time when argument will be heard.
Ruu 1r1. The examination of cases on appeal to the CommiS.'!ioner
or Secretary will be facilitated by filing in prmted form such arguments
as it is desired to have considered.
DECISIONS.

RULE 11 2 . Decisions of the Commissioner not appealed from within
the period prescribed become final, and the case will be regularly closed.
(Revised Statutes, sec. 227 3.)
RuLE 113. The decision of the Secretary, so far as respects the action
of the Executive, is final.
•
RULE 114. The preceding rules shall take effect on the first day of
February, 1881.
None of the foregoing rules shall be construed to deprive the Secretary
of the Interior of the exercise of the directory and supervisory powers
conferred upon him by law.
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II. INSTRUCTIONS
ANDRULINGS.
GULSET~

vs. SAMSON.

Rflks of Pra,tice.-The rules of practice in land cases, adopted by the Secretary of the
Interior, are intended for the guidance of. persons interested, and must be observed.
Notiie.-Notice in contested cases must be given by personal service where the address
of the defendant is known.
Secretary ScHUR.Z to Commwunur WILLIAMSON, "ja#. 13, 1881.

I have considered the appeal of Kund A. Samson, from your decision
of May 20, 1880, holding for cancellation his homestead entry of October
1, 1878, upon the N. ¾, N. E. :,(, Section 30, township u5, range 40,
Redwood Falls, Minnesota, for aba.ndon,ment.
Gunder Larson Gulseth initiated a contest against this entry June 4,
1879. Notice thereof was by publication. Upon the day assigned for ,
trial, Samson's attorney appeared specially, and moved the dismissal of the
contest, for the rea.wn that Samson was notoriously a resident of the county
in which said land was situate, for a long time prior and up to the imtiation of the contest, and that the notice should have been by personal
service, and not by publication . .,. It appears, from a supplemental report
made by the local officers in December last, at your request, that they
overruled this motion on the ground that Samson was then personally
present with his counsel and witnesses, and that the object and intent of
the notice had been thus complied with. , The case then proceeded to
trial, and witn~
were introduced and examined by both parties, upon
the merits. The l9cal officers recommended the cancellation of the entry
for abandonment, and you affirmed.the same.
The appeal raised only the question of the sufficiency of said notice.
The rule re<tuires at least thirty days' notice of contest, to be perfected,
first by personal service when the same is possible, and second by publication, when the address of the party is unknown, which fact must be sho'rfi
by affidavit of the complainant . No such affidavit was filed, and it is clear,
under the proofs filed, that Samson was a resident in said county when the
contest was commenced; which fact Gulseth knew, or might have known,
upon reasonable inquiry. The insufficiency of the notice is manifest, and
the only question, therefore, is, whether it was waived by the subsequent
general appearance of Samson, and contesting the case upon its merits.
The rules of your office, approved by this Department, for the conduct
of contests, are established after mature consideration, and intended for
observance ; and it is quite beyond the province of local officers to modify or ignore them. It is their duty to enforce them, especially when failure therein is formally brought to their notice. A defective compliance
with the requirement <>fa rule has not greater le~al significance than an
entire non-compliance therewith, if the party agaanst whom it is intended
to operate makes due objection thereto. Samson had the right to insist
on the execution of this rule, and to object to the insufficiency of the notice ; and he availed himself thereof at the first opportunity, without
having in any manner assented to the regularity of the proceeding .
I think the local officers should have granted his motion, without reference to the·future conduct or condition of the case. Samson had the
right to this decision, unembarrassed by what might afterwards appear,
and the fact that he was present with witnesses in no wise affects the duty
of the officers, in respect to an enforcement of the rule .
I therefore modify your decision, and direct the dismissal of the contest.

---

PRACTICE.

SWEET vs. STATE OF CALIFORNIA.
The rules of practice of the Land Department were adopted October 9, and went into
effect December 1, 1878, and had meantime been widely advertised by proper distribution ; and it cannot be presumed that a lawyer practising before the Department,
was not, in April, 1879, familiar with the requirements.
Failure to serve copy of appeal from decision of the Commissioner, on the appellee, is
sufficient cause under the rules, in the absence of any reasonable excuse, for dismissing the case.
An appeal from an interlocutory order will not lie.

Decision by Secretary Schurz, dated December 3, 1879.

BOWMAN vs. RIDDLE.
Omlest-Su6sliluhon of Contes/anl-lnterpleading, or the substitution of an intermediate
contestant in the pface of the original complainant in a contested case, cannot be
allowed.
A,tinr Commissiotur AllMSTllONG lo w•. Druuilkr,
Logan, Kamas, FdJ. 3, 188o.

I am in receipt of your letter of the 17th instant, asking my opiniqn
on a case which you illustrate in the following words, viz :
"B begins a contest against A in compliance with the laws and regula- ·
tions governin~ timber entry contests, and with said initiatory proceeding
files his affidavit and application for timber entry; but prior to the hearing of the case, he withdraws from the same, withdrawing at the same
time his application for entry.
" C now enters the case as contestant, files his affidavit and application
for timber entry, accompanied with the fees required by law, attends and
furnishes the evidence at the hearing of the case.
"Contest allowed and A's entry canceled.
" Query : Does C become the contestant, and is he entitled to all the
rights and privileges that would have accrued to B ?''
For prudential reasons, the rulings of this office are adverse to the
policy of entertaining hypothetical cases. Hence the practice is to consider the questions raised in such cases only when they are presented in
an actual case.
But, as a decision on the case stated by you would tend perhaps to set
at rest all conflicting doubts that may ex1St in the minds of those interested on the point therein raised, and thereby prevent the prosecution of
contests by them under a misapprehension of their rights and privileges,
with respect to the subject matter thereof, when such contests shall have
originally been begun or initiated by parties other than themselves, I
would therefore state as follows, in response to your query, as understood
from your manner of stating it :
It was decided by this office, under date of May 14th; 1879, in the case
of George Bowman vs. C. Riddle, involving Kirwin, Kansas, T. C.
Entry, No. 429, which is analogous to the one presented by you, that the
party (represented in your case by C) who was substituted in the place of
the onginal contestant (say B) after the withdrawal of the latter, but
prior to the date of hearing, secured to himself no preference right to
enter the land contested on the cancellation of the entry involving tlie
same; and furthermore, that the action of the local land offiters in thus
allowing the interpleader (C) to step in and prosecute and determine in
his own name a contest that had originally been begun by another party
was irregular and improper, there being nothing contained in the Rules
of Practice that would warrant or sanction such a proceeding.

A
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On the withdrawal of the original contestant, that particular case is
practically closed, and no right or privilege that had accrued to him at
that date- by virtue of his compliance with the preliminary requirements
of the suit can be transferred to another party, who must commence anew
from the beginning and go over the same preliminary grounds again.
Frosn the above, therefore, it will be perceived that interpleading on
the substitution of an intermediate contestant in the place of the original
complainant in a contest case is not allowable.

OATH OF ATTORNEY.
DEPAR.TMENT OF THE INTER.IOR,
GEN~RAL LAND OFFICE,
WASHINGTON, D. C., Deenn!,er 16, 1878.

Where parties in interest are represented by attorneys, such attorneys
. must, prior to recognition, file the oath of office required by Section 3478
of the Revised Statutes of the United States.
I enclose, herewith, a blank form of the oath required, which you are
requested to properly execute and transmit to this office.
J.M. ARMSTRONG, A,h'ng Cqmmi'ssi~r.

HARRINGTON

vs. FRANCE, PONTEZ,

ET AL.

Rtsidmt Alt11n1ty-Under the rules of pmctice of the land department, service of notice
upon the resident attorneys of parties to a controversy is sufficient. If an appeal from
a decision be not filed within 6o days from such service, the case will be closed.
Extmd 1imt-District land officers have no authority to extend the time prescribed
by these rules.
Act. Commu1ionw AllKSTllONG lo Rt,r. and Ru., Cluymtu, Wyomill({,. Oct. 29, 1879.'

I am in receipt of Register's letter of 21st instant, asking a stay of proceedings for a few days, to allow Mr. Charles Pontez, who is writing his
appeal, and who.has asked, and been granted by you, a few days longer
in which to file his appeal in case of Harrington 11. France, Pontez, et a/:
Both parties to said case were represented by attorneys resident in this
city. You will see by reference to Rule 12, on page 8, of the Rules of
Practice, that one day, exclusive of day of mailing notice of decision, is
given for transmission and receipt of notice to resident attorneys.
Rule 7, page 8, allows sixty days from service of notice of decision,
within which to file notice of appeal fo this office. Rule 16, page 9, is
as follows: "Decisions of the Commissioner not appealed from within
the period prescribed, become final, and the case will be regularly closed."
No appeal having been taken in this case, and the time for appeal having ex•pired, the case was regularly closed on the 21st instant, and cannot
be reopened.
Your attention is directed to the fact that by said Rules of Practice,
the party desiring to appeal is only required to file his notice of appeal,
and thereafter is secured in thirty days for filing points of exception and
argument. Hence I can see no excuse in the reason assigned by you for
the failure of Pontez to make known his appeal.
You are also informed that you have no authority to extend the time
for appeal. Where good and sufficient reasons exist for a request to that
effect, they must"be presented to this office in order to be consider~.
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CIRCULAR INSTRUCTIONS OF AUGUST 9, 1881.
DISBARRAL OF C. D. GILMORE.
By direction of the Hon. Secretary of the Interior, you are informed
and instructed that the order of the Secretary of January 14, 1880, disbarring Charles D. Gilmore, or any firm of which he is a merpber. from
practice before this Department and its branches "P,-eeludu luin or any
firm of which he is a mem!,er,from practice !,efore the local land ojfius.''
You are, therefore, directed not to recognize said Gilmore, or any firm
of which he is a member, as attorney in any matter before your offices.
You are further advised that circulars issued by any attorneys stating
that officers and soldiers of the late war who were honorably discharged,
etc., are entitled to 160 acres of Government land, under the homes.tead
laws, "which can be entered by an agent or attorney for the soldier,"
are deceptive and false, an<l are calculated and intended to impose upon
and mislead the persons to whom they are addressed
You will inform all such persons that actual residence up~>nand improvement and cultivation of lands entered under the homestead law is
required of soldiers, and that homestead entries made by soldiers without
personal residence and improvement within six months after the filing of
a homestead declaratory statement, are illegal and fraunlmt.
N. C. McFARLAND, Commissioner.

CIRCULAR INSTRUCTIONS OF AUGUST 22, 1881.
Referring to Q'.1)'
circular of the 9th inst., concluding paragraph, I have
further to state, in order to guard against possible mistakes, that where
the legally required residence and cultivation has been made by soldiers
of the late war on land embraced in homestead entries made by them,
and they subsequently enter additional tracts to make up the quantity of
16o acres, according to Section 2306 Revised Statutes of the United
States, their original entries having been made prior to the 22d June, ·
1874, the date of the approval of the Revised Statutes, no further residence and cultivation is required to be made on the additional tracts so
entered by them ; and if their additional entries are regular in other respects, the patents are issued therefor without further proof. I would also
state that where soldiers file declaratory statements under Section 2309 of
said Statutes, thereby acquiring for six months the preference right to
make homestead entries of the tracts respectjvely filed for, they are allowed after making actual entry of the tracts six months additional within
which to establish residence on the land.
N. C. McFARLAND, Commissioner.

S. R. PATTERSON.
Attonuys.-lt

must be held, for the safety of claimants and the Department, as a matter
of regulation in practice, that the only proper course with respect to attorneys is to
continue to deal with the agent presenting a claim for certification, and to refuse except
for good cause shown to recognize a subsequent power of o.ttomey for the purposes of
delivery of the certificate .
S"6s~qumt potwr o.fattonuy.-Where a member of a firm which has filed a case forcertification severs his connection with said firm after such filing, he is not entitled to
recognition under a subsequent power to act in the premises, unless by showing the
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business Wllll at first entrusted to the jinn on account of his personal. connection
therewith, and that the party represented fully intended that it should continue under
his personal superviswn: or that upon retiring from the firm his right to act in these
cases was reserved in the settlement.
Di:6arred a11,,,..,,,,,.-But in case an attorney retires from a firm which, after his retire ment, becomes disbarred from all practice before the department or bureau consider ing certain ~nding cases, he cannot be denied the privilege of acting in behalf of a
client whose claim had been formerly in the hands of the disbarred attorneys, owing
to the fact that the said disbarred attorneys have no power to act in pending cases, and
they can interpose no objection to their client employing an attorney by a new power
who is competent to prosecute the claim.
Secretary ScHURZ lo Commissi01'6 WILLIAMSON, September 25, 188o.

I have considered the appeal of A. A. Thomas, from your decision of
July 23, 1880, declining to recognize him as an attorney in the pending
application of S. R . Patterson, alleged minor child of Mary J. Patterson,
deceased, for certification of the right of said minor, through the guardianship of George Delaplain, to make additional homestead entry ·of 120
acres of land, under section 2306 of the Revised Statutes .
From your letter of refusal, it appears that said claim is not yet in
proper condition for certification, on account of the want of certain
proofs required by you ; and from the nature of the case, as presented on
the face of the papers, there is grave doubt whether it is one falling within
the provisions of the statute.
But independent of these questions, the issue decided by you and on
appeal here, relates exclusively to the right of repr.esental'ion of the claim
before your office by attorney. You decline to recognize Mr. Thomas,
because the application for certification was filed by Gilmore & Co., on
the 5th of February, 1878 ; and because C. D. Gilmore, of said firm, on
the 12th of March, 1880, made affidavit that he purchased said claim of
one D. 0. Crane, on or about January 26, 1878, paying therefor t,200,
which statement is corroborated by affidavit of said Crane of same date.
An affidavit of Charles Rowan, chief clerk of Gilmore & Co., also. on
file, states that the books of said company show the said purchase by the
firm for the consideration named.
You thereupon hold that Gilmore & Co. having· filed the claim, and
C. D. Gilmore having proved to your satisfaction its purchase at!d
owq_ership, it can only be prosecuted by that firm; and you refuse to recogmze a subsequent power of attorney given to A. A. Thomas by Delaplain, the alleged guardian , dated the 26th day of June last, wherein the
former power to Gilmore & Co. is expressly revoked, and full power
given to said Thomas to act in the further prosecution of the claim.
Mr. Thomas, by way of appeal, alleges in substance : First, that he was,
at the date of the former power, the recognized partner of C. D. Gilmore,
in the firm of Gilmore & Co. , and consequently had an original right to
receive the certificate of confirmation of right in the soldier to make
homestead entry . Second, that the said original powc;r ran to "Charles
D. Gilmore and A . A. Thomas, members of the firm of Gilmore & Co~
or either of them , " and that he, therefore, had equal individual right with Gilmore to act under it; and being now specially designated by a:new appointment, in revocation of the old, he must be considered as the only authorized agent of the claimant. Third, that the
firm of Gilmore & Co. was disbarred from practice berore this department
on the 14th of April last; that C. D. Gilmore! is still a member of the
firm, and excluded from such practice; that the said Thomas is not excluded; that it is, therefore, not cpmpetent for you to further recognize
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said Gilmore ; but the said Thomas not being disbarred, and the party
represented havin~ elected to proceed by a new appointment, he clearly
has the right, in view of the disability of the former attorney, to prosecute the claim, and that effect should be given to the new power according to such election.
In considering the case before me, I think proper to state. that in my
opinion the department can only recognize an applicant who is personally entitled to the benefit of sections 2304 and 2306, Revised Statutes;
and in his behalf, an attorney constituted by the execution of the usual
power to represent before the department such rights and interests as can
be acquired by him under the section referred to. Yet, while this is so,
it must be held for the safety of claimants and the department, as a matter of regulation in practice, that the only proper course with respect to
attorneys, is to continue to deal with the agent presenting the claim to
your ct,rtification, and to refuse, except for good cause shown, to recognize a subsequent power of attorney for the purpose of delivery of the
certificate.
.
While, therefore, under this rule you would not be authorized to recognize any ownership in Gilmore & Co., consistent practice and the necessary preservation of the proper rights and privileges of attorneys in good
standing before the Department would require you to deal with the firm
as the proper attorney; and if Mr. Thomas ceased to be a member of that
firm, after the filing of the case for the certification, he would not be entitled to recognition under the subsequent power, unless by a showing
that the business was at the first entrusted to the firm on account of his
personal connection therewith, and that the party represented fully intended that it should continue under his personal supervision. Or, he
might be permitted to show that upon retiring from the firm his right to
act in these cases was reserved in the settlement.
I do not understand, however, that either of these conditions exists in
this case; consequently, the appeal cannot be sustained upon either the
first or second assignment of error.
Upon the third pojnt I think the exception is well taken. The firm of
Gilmore & Co., after the retirement of Mr. Thomas therefrom, was, on
the 14th of April last, disbarred from further practice in this Department .
The rights of parties to claims then pending, filed by said firm, were
thenceforth without representation. Having given cause for refusal to
further reco~nize him, the disbarred attorney cannot object to the assertion of original right in his client to have his business done by an agent
competent to perform it. Neither can the Department look into matters
beyond the question of representation by attorney, to consider grounds
for refusal to deliver to such client, in whom the right rests by statutory
enactment, the usual and necessary certification to enable him to assert
such right according to regulations of its own establishment.
He, not being personally present. to pro~cute his right, has by a new
power, after the disbarment of his attorney, empowered another who
under the rules is competent to act in his behalf. Effect should be given
to his appointment, and the attorney named in the power should be
recognized in the further disposition of the claim.
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McALLISTER'S CASE.
0~INION

BY

W ILLIAX LAWRENCE, FIRST COMPTROLLER.

In tlu Matter of Claimant's Riglit tu Rrouke Power of Attorney.
1. The Treasurer is not bound to pay an agent or attorney, even on a
power of attorney for that purpose executed by the claimant, unless some
valid regulation of the Treasury Department so requires. His duties are
not to be prescribed or modified by such power.
2. The duty of executive officers to make payment to claimants carries
with it the power to make all inquiries necessary to its proper performance.
. 3. The "regulations" of the Department of the Treasury, and the
general principles of law applicable to them and to statutes, are to be
liberally construed for the purpose of giving to attorneys all proper means
of securing the payment of fees from their employers.
4 A claimant cannot change his attorney in the prosecution of a claim
in. the Department of the Treasury without the consent of the 13ecretaTy.
To do so is forbidden by " regulation " duly authorized. Such a regula,.
tion has the force of law; but it does not and cannot interfere with the
right of the Court of Claims, or of a Commission created by Congress, to
permit a change of attorneys prosecuting claims before these tribunals;
nor with the right of a claimant to rrouke the authority of an attorney to
receive a draft issued for the payment of a judgment of the Court of
Claims, or of a clai'm allowed by a commission created by Congress,
unless he is "certified by said court or commission as the. attorney of
record."
5. When an attorney has prosecuted a claim before the Commissioner
of Claims, and has failed .to procure the certificate required by the " regulations," the power of attorney given to him by the claimant to receive
a draft from the Treasurer "for such sum as may be allowed" is revocable.
6. Consideration of the grounds upon which the loss of the ri~ht to
revoke a power of attorney may be alleged, or upon which a claimant
may be estopped from asserting such right.
7. Technically, and in strict legal parlance, there can be no attorney of
record in the prosecution of claims before an Executive Department or a
Commission created by Congress, inasmuch as neither of these has, in the
full sense, judicial power and a record.
8. A power coupled with an interest or a trust, or upon a consideration, or given as a security, is not revocable by the act of the maker.
9. A power of attorney given before the issuing of a warrant for the
payment of a claim, is prevented by Section 3477 of the Revised Statutes,
as well as by sound public policy and general common-law principles (U.
S. vs. Robeson, 9 Pet., 325), from becoming a power coupled with an
interest or a trust, or given upon a valuable consideration, or as a security.
10. ·When a power vests in the donee any legal or equitable interest, or
charges him with a trust, the execution of which depends upon the exercise of the power, it is considered as coupled with an interest or a trust,
and is not generally revocable.
1 I. A power given for a valuable consideration is nut a power for which
the service to be rendered is the sule consideration ; but a power under
which, for example, an agent advances money or other property of value.
upon an agreement, express or implied, that he is to be reimbursed for
• such advances, is such a power.
14
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12. Agreements for the rendition of services or for the advance· of
money in the prosecution of claims, made upon consideration of the
receipt and custody, as security for compensation or repayment of the
drafts to be issued in payment of such claims, are in contravention of law,·
public policy, and the regulations of the Treasury Department ; and no
agent or attorney can have an irrevocable power to receive or hold such
drafts as such security.
.
13. A power given to an attorney to receive or· hold a Treasury draft
as security for compensation or repayment by reason of his having rendered services or advanced money in the prosecution of a claim, will be
irrevocable only when given after the issuing of the warrant in payment
of such claim, and conformably to the statutory provisions.
14. An injunction cannot interrupt or arrest the payment of money by
the Government. Executive officers have not such jurisdiction for the
prevention of wrongs and enforcement of rights as that which exists in
courts of equity.
15. When a power of attorney has been given to receive a draft, and a
revocation thereof has been made with an apparent purpose to avoid the
payment of fees due the attorney, the Treasurer will be advised to pay
the claimant in person at the Treasury ; first giving notice to the attorney
of the time and place of such payment, so that he may avail himself of
any judicial remedies which he may have against the claimant.
·
16. The First Comptroller, being charged with the duty of settling the
accounts of the Treasurer, and consequently of passing on the validity of
all vouchers submitted by the Treasurer for payments made, is the only
officer authorized to pass on the validity of powers of attorney, ( 1) to
collect actual money from the Treasurer, or (2) to receive and indoru
drafts. He only can decide what powers are valid, and to whom money
should be paid or drafts delivered. The " Regulations'' of the Treasury
Department do not apply to such powers.
r7. The First Comptroller, having such exclusive and final jurisdiction
over questions affecting the settlement of the Treasurer's accounts, may
directly advise the Treasurer as to his duties in payin~ warrants, and
finally decide to whom they shall be paid. · Necessarily incident to this
jurisdiction is the power to decide who are entitled to receive drafts, in
order that payments may thereby be made.

CIRCULAR INSTRUCTIONS OF•JANUARY 8, 1878.
APPLICATIONS LEFT WITH LOCAL OFFICERS FOR FILING AT PROPER TIME.

By direction of the Hon. Secretary of the Interior, dated the 22d ultimo, your attention is called to the practice prevailing at many district
offices of admitting entries and filings upon papers prepared and left in
the hands of Registers and Receivers, and of attorneys practicin~ before
them, prior to the cancellation of an invalid entry under a pending contest or relinquishment, by which practice parties hope and expect to secure a priority of right by having the entry allowed immediately upon
the receipt of notice of cancellation.
The receipt of such applications
and declaratory statements is not authorized by law or by your instructions, and must be discontinued.
In the general circular of May 18, 1876, page 6, paragraph 19, respect•
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ing the presentation of applications after contest, it is provided that the
contestant" Must, if he desires the land, by proper diligence ascertain when notice
of cancellation is received by th~ Register and Receiver, and Ihm make
formal written application for the tract; the land, after reception by said
officers of notice of cancellation, being always open to the first lecal applicant, unless withdrawn from entry by competent authority."
This instruction will be found also on page 7 of the revised circular of
December 1, 1877. Its purport is plain, to the effect that an application'
to be valid must be made at a time when the land is free from appropriation and legally subject to entry, and no other should be considered. As
it does not seem, however, to be duly regarded by Registers and Receivers,
I append a copy of the Secretary's instructions, and request your special
observance of its requirements in all future cases.
The Secretary says :
"In the adjudication of cases arising under the homestead and timberculture acts, it appears that in many cases the affidavit is made prior to
the date of appbcation, and frequently the time which has elapsed between the two is weeks or months.
"To allow entries upon such affidavits is an .erroneous practice on the
part of local officers.
" You are hereby authorized to issue a circular of instructions to loC!al
~fficers, calling their attention to this matter, directing them to make careful examination of the papers in each case, to the end that the application
and affidavit bear even date, except in cases where the latter is made before some officer other than the Register and Receiver. · In case the affidavit is taken before an officer at a distance from the lAnd-office, an explanation of that fact should accompany the papers, and only a reasonable
rime be allowed to elapse between the date of the same and the application, and in no case is an affidavit to be received which was made while
the land was appropriated under a prior entry. Upon a violation of such
instructions, after the same have been received, you will immediately call
upon the officer f6r a report in the case, and transmit the same, with your
recommendation, to this Department."
The necessity for the present instruction is undoubtedly owing to the
fact that applications, and sometimes affidavits in blank, are left by parties in the hands of district officers, prior to the cancellation of entries,
to be filled out with dates, and duly recognized when notice of such cancellation is received. It is this irregular and mischievous practice on
your part which must be corrected ; and you are hereby instructed not to
take or hold in your possession such papers, nor recognize them when
presented by attorneys, where you know them to have been actually made
by the applicant at a date prior to the time when the land applied for was
legally liable to disposal by you.
You will please acknowledge the receipt of this circular, and be governed by its provisions.
RANCHO HUASNA.
Re..¼earing.-Under Rule 7, Rules of Practice in Land Cases, no re-hearings will be
granted in cases where the testimony is conflicting, on the ground that the decision is
contrary to the evidence.

An application for a reconsideration of the Secretary's decision in the
Rancho Huasna survey was based upon the following grounds, viz. :
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I. That the triangle on the north is outside of the juridical measurement, and therefore not within the grant.
2. That the grant claimants are concluded on the north by the survey
of 1859, which stood without objection from them for twelve years, and
only when the present claimants came into possession of the grant title,
did they seek to alter that line, and include the land in occupation of a
settler under the pre-emption law. The grant claimants are estopped by
their own laches, if not by their own acts.
3. That a different rule has been applied to these settlers from that
applied to settlers in conflict with a railroad grant, apd therefore the rul. ing against them in this case must be wrong, if the ruling in the railroad
grants is correct.
The Secretary, under date of January 7, 1879, replied: "* * *
Counsel for the grant owners claim that this application should be denied
because no sufficient legal grounds are presented for reopening the case
under the general practice of the Courts governing new trials, as required
by Rule 7 of the Rules of Practice of your office, which is in the following words : "After a decision upon a contested case has been promulgated, no motion for review or modification will be entertained except in
accordance with the general principles governing the granting of new
trials or rehearings, and after written notice to opposing counsel."
I am of opinion that this point is well taken. The issues presented by
this case, were : I. Whether the small triangular-shaped tract at the
north-easterly corner of the grant was within the limits of the original
juridical survey. 2. If said tract was found to be within said limits,
were the grant owners estopped by their former acts of omission or commission from asserting title to it?
Two trials were held before the Surveyor-General, at each of which
both parties were represented by counsel, and a la,ge amount of conflicting testimony was introduced. The case was then carefully argued 'before
you, and your decision was based upon the same points.
The case then came before me on appeal, when the same questions were
again argued and presented. After a careful e_xamination of all the evidence, I decided that the tract of land in dispute was within the limits of
the juridical survey, and that the grant owners were not estopped from
asserting their claim to it. These are the identical points covered by the
first two grounds of this application. There has been no change in ·the
law since my decision was rendered, and no new evidence is produced,
and there is no pretence that any new evidence has been discovered; but
the application IS based, in effect, upon the ground that my decision is
against the weight of the evidence.
The rule of law is well settled that a new trial will not be granted on
the ground that the verdict was against the weight of evidence, if !here
were some on both sides, which was contradictory.
Carr vs. Gale, 3 W.
& M. 38; Fearing vs. De Wolf, Id. 185; Aiken vs. Bemis, Id. 348;
Wilkinson vs. Grealy, 1 Curt. 63; U. S. vs. five cases of cloth, 2 N. Y.
Leq. Obs. 84; Blanchard's Gun-stock Turning Factory vs. Jacobs, 2
Bl., C. C..69; Blagg vs. Ins. Co., 3 W., C. c~58; Stanley vs. Whipple,
2 McLean, C. C. 35; Johnston vs. Harris, I Cranch, C. C. 257; Marble vs. Fay, 49 Cal. 585 ; People vs. Simpson, 50 Cal. 304; Thompson
t•s. State, 55 Ga. 47; Id. 163, 200, 556, and 600; Clifford vs. Suhring,
69 Ills . 401; Palmer vs. People, 4 Neb. 68.
The first two grounds of this application do not satisfy the requirements of the Rule of Practice above cited, and are therefore overruled.
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Relative to the third ground of this application, it need only be stated
that under the decision of the Supreme Court of the United States, in the
Otto 33], lands claimed ,under concase of Van Reynegan vs. Bolton
firmed Mexican grants are excluded from settlement.under the pre-emption laws, so long as the claims of the grantees remain undetermined by
the proper officers of the United States; and a person who settled thereon
is a mere intruder and trespasser, without color of right.
If, as alleged by counsel, a different rule has been established relative
to the rights of settlers on lands within the limits of private grants, from
that which prevails in railroad grants, such rule is the result of the law as
expounded by the Supreme Court, and cannot be modified by this Department.
Owing to the irregularities which have grown up under the old practice
in the matter of applications for re-arguments, reviews, and rehearings, a
strict compliance with the requirements of Rule 7 of the Rules of Practice
will hereafter be enforced, and all applications based upon grounds which •
would not be good in a court of record will be dismissed.

rs

CIRCULAR INSTRUCTIONS OF JANUARY 20, 1879.
Hereafter, when a mineral entry is ll\a(}e in your office, you will
promptly report the fact, with proper description, to the Surveyor-General of your district.
You will likewise report cancellations of mineral entries.
J. A. WILLIAMSON, Commissio,ur.

STATE OF CALIFORNIA-SWAMP

LANDS.

Re,msideralitm of a Duisitm.-A review of a decision will not be made on the ground
that the decision was against the weight of evidence, if there was some on both sides
which was contradictory.
Deeisitm RevoJed.-As some of the lands in this case had been patented to a railroad,
the decision, so far u it touches these tracts, is vacated.
Seerdary KIRKWOOD to Commissitmer WILLIAMSON, April 21,· 1881.

On December 23d, 1879, my immediate predecessor affirmed your decision of February 26, preceding, which rejected the claim of the State
of California to certain lands in sections 15, 22, 27, 29, 33, and 34, Twp.
17 N., R. 2 W., M. D. M., San Francisco, California, as swamp and overflowed.
A motion was subsequently filed by the state for the reconsideration of
my predecessor's decision, upon the ~round that the testimony was not
carefully considered, and that the decision was against the weight of evidence.
I have reason to believe that both my predecessors, and your office, attentively examined the unusually lar~e amount of testimony in the case.
They reached the same conclusion, viz.: that the lands were not swamp
and overflowed, within the meaning of the act of September 28, 1850.
No new testimony accompanies the motion.
Rule 7, of the Rules of Practice, in force at the date of the motion,
provides that "after a decision upon a contested case has been promul gated, no motion for review or modification will be entertained, except
in accordance with the general principles governing the granting of new
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trials or rehearings ; '' and the rule of law is well settled, that a new trial
will not be granted on the ground that the verdict was against the weight
of evidence, if there were some on both sides which was contradictory.
(See authorities cited in the case of Huasna survey, CoPP's LAND OWNER
for February, 1879.)
.
As no other reason than that stated is offerecl for reconsideration of said
decision, and as the same was based upon what seemed to my predecessor
the preponderance of testimony respecting the character of said lands,
the motion must be denied.
As it appears that some of the lands embraced in this case had been patented to the California and Oregon Railroad Company, or to other parties, at the date of my predecessor's decision, so that no jur isdiction then
existed in this Department to inquire further into the title to such patenteq.
lands (Moore vs. Robbins, 6 Otto 430 ; and McBride vs. Schurz, Oct.
Term, 1880), said decision is hereby vacated as respects such patented
• lands, in order that parties in interest may test their respect ive r ights in
the proper tribunals, respecting the swampy character of said lands, unaf. fected by any judgment of this Department upon that question.

JAC<?B VANDAMENT.
REVIEW

BY SECRETARY OF HIS

PREDECESSOR'S

DECISION.

The rule . with reference to reviews by one Secretary of the decisions of
his predecessor, is well settled, and the necessity for well-grounded practice is apparent; but in cases strongly exceptional, and under circumstances demanding for the essential administration of justice a relaxation
of this rule, it should be departed from. Such a case is presented where
there is error in reciting the case in the decision appealed from to the
Secretary, and where there is failure on the part of the Commissioner to
send up the whole case, whereby the Secretary fails to get a full understanding of its true merits, and there is evident injustice done.
Decision by Secretary Schurz , November :ao, 1879.

WHITAKER,

EX REL ., vs. SOUTHERN
COMPANY.

PACIFIC

RAILROAD

Re'IIUW.- Application for review denied because not presented in the manner prescribed by the Rules of Practice ; and for the further reason that no new evidence is
produced "sufficient in a court of chancery to sustain a bill of review or to get a new
trial by law."
Acting &"elary BELL lo Commim'onn- WILLIAMSON, May 11, 1881.

On the 6th instant, Nathan H . Garretson, by E. W, Whitaker, Esq.,
his attomey, ·filed in this Department an application for a reconsideration
of the case of Horace Whitaker, ex rd. Nathan H . Garretson, vs. Southern
Pacific Railroad Co~pany, involving the S. ¾ of N. W. 3:(a1:d ~he 'Y·
¾ of N. E . Sectton n, Tp. 16 S., R . 2·5 E., M. D.
Visaha District, Califorma, decided by my predecessor July 27, 1880.
The application is denied, for the following reasons :
First. There is no evidence that notice of said application has been
given to the opposing party, as required by Rule 76 of the Rules of Practice.

¼,
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Second, The motion is not accompanied with the affidavit required by
Rule 78, ibid.
Third. The application does not allege sufficient matter. to entitle Garretson to a reconsideration under Rule 76.
The established rule of this Department applicable to this point, expressed in a general way by said Rule 76, was thus stated by AttorneyGeneral Black (9 Opinions, 101):
"But it is very well settled that when a Secretary has officially decided
any matter or case, and goes out of office leaving the decision on record,
his successor cannot lawfully overturn it, unless upon the production of
such new evidence as would be sufficient in a court of chancery to sustain
a bill of review or to get a·new trial at law."
See also other authoriiies
cited in the decision of matter of the survey of the Chauvin Grant, rendered March 2, 1881.
But there is no such new evidence offered as would sustain a bill of review in ·chancery, or get a new trial at law ; in fact, no new evidence at
all. All that there is material relative to "new evidence" in the application is set forth in the second and third points, as follows:
"2d. Garretson had no notice of hearing to be had on February 27,
1877 ; and only heard of it after that date, when he aslted for a further
hearing, submitting affidavits showing "new evidence" by which he expected to prove Whitaker's title good:
"3d. On February 10, 1879, you (the Secretary) ordered further hearing, the order so worded that it e.i_ccludedsaid new and all evidence in
regard to Whitaker's bonajides and title, confining Garretson to his bona
jides as purchaser solely; thereby, inadvertently perhaps, depriving Garretson of his full day in court and right to introduce testimony in regard
to Whitaker's bona jides as a pre-emptor, that right being admitted in
your adverse decision of July 27, 1880, in words as follows: 'It would
seem to follow that a purchaser after entry ought to be allowed ex rel. to
come in to sustain the title of the vendee of the government before the
Land Department.' "
Your office decided this case February 14, 1878, upon the testimony
submitted at the trial in February, 1877,' holding as follows: "I think
the testimony fully shows that prior to the date of the withdrawal of said
land for the S. P. R. R. Co., Mr. Whitaker had not initiated a valid preemption claim to the same, and that pre-emption proof and pre-emption
affidavit offered by him November 4, 1872, upon which his pre-emption
entry was afterwards allowed, were false and fraudulent. His pre-emption
cash entry, No. 2652, for said land, has been this day held for cancella.tion as fraudulent, and the land in contest awarded to the S. P. R. R.
Co.;" and it was further held that one Powell, attorney for Garretson,
"was duly notified of the trial, and that he would be allowed to appear
and submit testimony in support of his claim as purchaser. • *.* * But
Garretson failed to appear either in person or by attorney." ·
Garretson appealed from this decision, and with his appeal, or before
decision by the Secretary, he filed affidavit, upon which the rehearing was
granted, February 10, 1879. By decision of that date, my predecessor
affirmed your decision as to Whitaker's entry, as follows: "Your decision, hol~ing that the pre-emption entry of Whitaker was fraudulent, is
affirmed."
Clearly, if the affidavit upon which rehearing was granted alleged new
evidence tending to support Whitaker's title, it had the consideration of
my predecessor, and bis decision thereon must be held to be res J°fldicata,
I
I

~
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and that his order restricting the evidence on the rehearing to . the question of Garretson' s goodfaith as a purchaser, must be held to have been
made upon the ground that the allegations of new evidence to support
Whitaker's title were not sufficient to justify a rehearing upon that branch
of the case.
If Garretson had presented, or offered to produce, at a hearing, any
new evidence that would show that Whitaker's entry was valid, my predecessor, while he had the question of a rehearing before him, would not
have ;ufirmed your decision holding said entry for cancellation as fraudulent, but would have allowed further hearing on that point, as well as the
question of Garretson's purchase. As nothing _in addition to 'Yhat was
then presented is before me in support of the motion for reconsideration,
it is clear to a demonstration that I have no power to grant the application.
As this case has received the attention and decision of this Department
op five different occasions, the last decision of my predecessor herein will
not be disturbed unless upon a case clearly made out within the rules.

HEIRS OF MURRAY McCONNELL.
[Application for re-examillatlon on mcrita of the cue.]

Held (upon numerous quoted authorities) that an executive officer has no power or authority to revise or review a decision of his predecessor exce1;>tupon newly-discovered
evidence which would probably change .the former ruling, said evidence not being attainable by applicant at time of first hearing by using ordinary diligence.
&ff"elary DELANO lo Commissioner BURDETT, Ma)' 31, 1875.

I have carefully considered the application made in behalf of the heirs
of Murray McConnell, asking for a re-examination upon its merits of their
claim t_oa certain tract of land in fractional section No. 10, T. 39 N.,
R. 14 E., Illinois.
•
The questions involved, both of law and fact, were considered by the
Department, upon appeal from the General Land Office, in March, 1858,
and were decided adversely to. McConnell. I am now asked to reopen
the case and consider it upon its merits.
Upon a careful examination of all the papers submitted, I am of opinion
that my predecessor erred, both as to law and fact, and that the applicants, upon consideratiQns of equity and justice, are entitled to the relief
sought. The only q.uestion upon which I have had any doubt relates to
my power to set aside the decision of my predecessor and consider the
merits of the claim.
The almost uninterrupted current of authorities on this point sustains·
. the general pro:position that an executive officer has no power or authority
to revise or review a decision of his predecessor except upon newly-discovered 'evidence which would probably have changed the former decision, not known to the applicant at the time of the hearing, and which
he could not have produced by ordinary diligence. (2 Opin. Att'yGen'l 9; Id. 464; 4 Opin. 431; 5 Opin. 29; Id. 123; 9 Opin. 101,
301, 387; 12 Opin. 358; 13 Opin. 35; Id. 226; Id. 457; 15 Peters
401; SeC:y's Dec., Beubien & Miranda case, July 28, 1871.) There is
no such newly-discovered evidence in the case under consideration. The
only thing that approaches it is this: One of the facts found by my prede•
cessor was, that the land in contest had never been offered at public sale.
The affidavit of one E. D. Taylor, who was receiver of the local office in
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1835-6, is now filed, in l!Vhichhe swears that he offered the land at public
sale in June, 1835, under a proclamation of the President dated Feb. 12,
1835. It is apparent however that this evidence, even if filed. in the
Department prior to 1858, would not have changed the Departmental
decision, inasJnuch as better evidence, viz., the records of the Office, were
not considered sufficient to establish the fact ; and there is no sufficient
showing that this particular evidence now presented is newly discovered,
or could not by ordinary diligence have been produced at the former
hearing.
.
I am compelled therefore to consider the case as res adjudieata, and to
deny the prayer of the applicants.

HEIRS OF MURRAY -McCONNELL.
Evide,ue---0.flidal Re/rmu .-The evidence adduced in this case in behalf of the heirs
of Murray McConnell is not sufficient to overcome the officialreturns and presumption
of years in favor of the correctness of such returns.
&ad of Deparlwunl.-The decision of the head of a departmentatrectiDg
private rights
ought not to be reversed by his successor.
•
Secnlary CHANDLER to CommissiOlleTBURDETT, Det:. 20, 1875.

I have considered the applicati~n of the heirs of Murray McConnell,
for the issui[!g of a patent upon cash certificate No. 3,808, issued June 1,
1836, to Murray McConnell, of Morgan county, Ill., for the north fraction of the south half of fractional section ten, in township thirty-nine
north, of range fourteen east of the third principal meridian in the State
of Illinois, presented to the President, and by him referred to the Secretar.y of the Interior, on the 14th of August, 1875, with instructions " to
make such examination and take such action as in his opinion justice and
equity demand ." Fractional section ten, above mentioned, lies on both
sides of the Chicago river at its mouth, and is bounded on the east by
Lake Michigan. It wa,; surveyed in June, 18:n, and the plat of the survey was duly certified November 1, 1822. The area of the section was
159-M,acres, of which 1021;, acres was north, and 57M acres south of
the nver-although by an error in computation the area of the portion
north of the river was originally stated at 107N,sacres. This error was discovered and corrected on the plat prior to 1831. The entire tract north of
the river was surveyed as one parcel, but the quarter post on the west line
of the section was fixed, and the quarter line extended upon the plat east
to the lake.
This line was marked with a hyphen, or conventional mark, to designate that the entire tract should be sold as one parcel; which indeed was
the only way possible, there being no separate computation of the area of
the parcels divided by the quarter-line.
The land was embraced in the Palestine land district from 1821 until
February 19, 1831, when the Danville district was established. It remained in the latter district until June 26, 1834, at which date the
Chicago land district was established, and included the premises in
question .
In 1828, Robert A. Kinzie took up "his residence on that part of the
section lying north of the·Chicago River, and cultivated the same in
1829; was in possession of it May 29, 1830, and on the 7th of May, 1831,
he appeared before the Register and Receiver of the land-office at Palestine, and made proof of his pre-emption under the act of Congress of

•
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May 29, 1830, and entered at that" office "the lot or north fraction of
section No. 10, etc ., containing one hundred and two !!JSacres," for
which he paid the price of one dollar and twenty five cents per acre, taking
a certificate and receipt therefor in due form. Kinzie continued in ~
session of the entire tract, laid out in lots that part of it now in controversy, made sales of lots, and caused it to be built upon and otherwise
improved.
On the 12th of February, 1835, proclamation was made by the President that a public sale would take place at Chicago, commencing on the
15th of June, 1835, for the disposal of the public lands within certain
limits, excluding the alternate sections reserved to the State of Illinois
under the act of March 2, 1827, and including" all of Fractional Township 39 N., of R. 14 east," excepting the sections designated by odd
numbers. Accompanying the proclamation was a notice to all persons
claiming pre-emption rights to make their proofs prior to the day of sale.
No proofs were made by Kinzie under this notice. The unsold lands of
the United States not withdrawn by pre-emption were offered at the sale.
About the 1st of June, 1836, Murray McConnell ascertained at the Chicago Land-Office that several thousand acres of land in Chicago and
vicinity, including Kinzie's entry, and estimated by him at the time to
be worth half a million dollars, had, through the changes in land district
above mentioned, been irregularly entered ; and on that day he applied
at said office to purchase the same. The Register and Receiver, conceiving it to be their duty under the 10th section of the act of Congress of
May 10, 1800, permitted the entries to be made. Tha.t section provides
that if any person applying for any tract shall, notwithstanding the receipt of information from the Register that the same has already been
applied for by another person, insist upon his application, it shall be the
duty of the Register to enter said application, noting that the tra<f is already purd,aud.
'
.
That part of section 10 covered by Kinzie's purchase, was entered by
McConnell in two parcels, in accordance with the pla.t as it then appeared,
that part lying between the quarter line and the Chicago River being de·
scribed as N. fraction of S. ¾ of Sec. 10, containing 6/1,r acres.
The fact of these entries, on becoming known, caused intense excite•
ment in Chicago. A meeting . was called, inflammatory speeches were
made, resolutions adopted, and a committee appointed to wait on
McConnell. Threats were freely made to tear down the land office, mob
the Register, and "Morganize" McConnell, as appears from his statement of June 5, 1836, addressed to the Commissioner of the Land Office
and Secretary of the Treasury. It is evident that he was in danger of
bodily harm from the excited people, whose lands he had thus attempted
to take from them under the forms of law ; and to protect himself and
the land office from violence, on the 3d of June following his entry, he
proceeded in company with, and under the direction of one of the representatives of said meeting, to the land office, and there surrendered to
the local officers all the duplicate receipts issued on such entries, except
those for section ten. A few days later he surrendered the receipt for the
north fraction, but refused to yield that for the N. fraction of S. fraction.
Upon the duplicate of that receipt', which was transmitted to the Commissioner, was the following endorsement made by the Register:
"Upon referring to the books, I find this tract has been entered by
Robert A. Kinzie, on the 7th day of May, 1831, at Palestine, Illinois, by
pre-emption, but allowed the re-entry under the 10th section of an act to
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amend the act entitled 'an act providing for the sale of the lands of the
United States in the territory northwest of Ohio, and above the mouth
of the Kentucky river.'
Jos. WHITLOCK, :Register.''
It is clear from the above, as well as the letter of August-9, 1836, to the
Commissioner from the Register, in defence of his. action allowing
McConnell's entry , that the plats in the Chicago office showed Kinzie's
entry at the time of the purchase by McConnell. It is also clear that
Kinzie and his grantees were then in posssssion, and that the land was of
great value.
McConnell's entry was cancelled by Commissioner E. A. Brown,
August 20, 1836, for the reasons :
First. That the land had previously been entered by Kinzie.
Second. That it had not been offered at public sale of June, 1835, and
therefore was not subject to entry at private sale by McConnell.
The Receiver at Chicago, Mr. E. D. Taylor, was directed, for the reasons above stated, to refund the money paid by McConnell. He acknowledged receipt of such instructions September, 1836, and promised compliance therewith.
McConnell's letter of September 15, 1836, is an acknowledgment of
such notice. No appeal was taken by him. On the 14th of March,
1846, he again applied to the Commissioner for a patent, but withdrew
the same April 18, 1846, before decision.
On the 23d June, 18$7, he applied to Commissioner Hendricks for a
patent, which was denied on the 28th August of the same year. He
appealed, and the decision of the Commissioner was affirmed by this
Department March 13, 1858.
He then applied for leave to use the name of the United States in
bringing suit to recover the possession of the land in question, which was
denied August 7, 1858.
On the 7th July, 1874, McConnell having died, an application was
made by his heirs to my immediate predecessor that the case might be reopened, on the gr()ttnd that the decision of Commissioner Brown was
contrary to tpe fact, in holding that the land was not offered at public
sale in June, 1835 ; and in support of the application presented the affidavit of E. D. Taylor, made July 17, 1874. This application was denied
May 31, 1875, on the ground that the Secretary had no power to review
and reverse the decision of his predecessor ; although in his decision he
says: "Upon a careful examination of all the papers submitted, I am of
opinion that my predecessor erred both as to law and fact, and that the
applicants upon consideration of equity and justice are entitled to the relief sought."
.On presentation of a copy of this decision with what was stated to be a
transcript of all the papers in the case, the President made the reference
of it above mentioned. A comparison of the transcript with the original
papers discloses the fact that important documents in the case are omitted
from the former. This may have occurred from oversight in preparing
the list of papers to be copied, but the gentleman who presented the
transcript to the President committed a grave error in failing to first
verify the truth of his statement as to its contents.
After a patient investigation of this case, I am unable to find any equity
in McConnell's claim. By his entry he attempted to obtain "title, at a
merely nominal price, to an exceedingly valuable tract of land which had
been bought by Kinzie and occupied by him and his grantees in good
faith for years; and th~ too with full knowledge of Kinzie's purchase,
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occupation and improvements. If his heirs are entitled to the relief
sought, it is only because they have shown a strictly legal purchase from
the United States.
The decision of Commissioner Brown that the purchase was not legal,
for the reason that the land had not been offered at public sale, was contemporaneous with the facts on which it was based, when the evidence
was acc~ible and the land officers would recollect the circumstances of
the sale.
The land was entered upon the book as sold, and it was the duty of
the Register and Receiver NOT to offer it. It was very valuable, and if
offered it is extraordinary and almost incredible that there should not
only have been no bidders for it, but that it should have remained for
nearly a year after -without finding a purchaser. When the Receiver was
directed to inform McConnell that the sale was canceled for the reason
that the land was not offered at public sale, that being a fact as to which
he had personal knowledge, if it had been l}ntrue he would at once have
informed the Commissioner of the error; yet he offered no objection to
the statement, but acquiesced in it . The evidence relied on to show the
public offer is the affidavit of the same Receiver, made almost forty years
after the occurrence took place, in which he does not undertake to say
the land in question was offered, except as it may be inferred from a general statement of what was done at the sale. His attention does not
appear to have been called to this tract of land-to Kinzie's entry, and
the circumstance that McConnell's entry was only permitted as a second
entry, under the act of May 10, 1800-and it may well be supposed that
they had all passed from his memory. The statements of the affidavit are
not sufficient to overcome the presumptions arising from his official conduct in 1836, and the circumstances above referred to are such as to satisfy my mind that the land was not offered, and that McConnell's entry
was therefore illegal.
This conclusion renders it unnecessary to consider the effect of Kinzie's
entry, its subsequent confirmation under the act of <::ongressof July 2d,
1836, and the issuing of a patent therefor March 9, 1837.
But there is another insuperable bar to the relief sought by the heirs of
McConnell.
The public interests require that the action of the executive branch of
the government should be reasonably speedy, certain and final. The
question here presented was before the Commissioner of the Land-Office
in 1836, and was decided adversely to McConnell. A patent was issued
nearly forty years ago, which the Commissioner held, very properly in
my opinion, conveyed the land in question to Kinzie. Upon the faith
of this action of the Government, titles have been transferred and improvements made thereon, until it is now in the heart of a great city, and
worth millions of dollars.
The principle that the decision of a question of this nature, affecting
private rights, by the head of a Department, is bindin~ upon his successor,
is wel! settled by a long course of administrative ruhn~, sustained both
by the opinions of the Attorneys-General and the decisions of the courts.
Opinion Mr. Bristow, 13 Opins., p. 457, and cases there cited, and also
Sargeant el al. vs. U . P. R. R. Co., Copp's Public Land Laws, p. 421.
McGarranan case, .l/J. 532. Beaubien and Miranda, .l/J. 605.
In the language of Attorney -General Cushing: If it were otherwise,
there would be no security or stability for any rights of property acquired
under the action of the government.
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So far as the actioh of this Department is invoked, the decision of
Commissioner Brown, affirmed as it has been by my predecessors, must
be considered as binding, and having settled the question finally. The
application for a patent is therefore denied.

ANDREW RICKARD.
Fra11tlulml Claim.-The decision o{ the head of a Department may be reversed by his
successor when it is necessary in order to defeat a fraudulent claim, where such fraud
is brought to the notice of the proper officel'll-regard being had to the time that has
elapsed after entry, and the rights of innocent third parties.
&cnlary CHANDLEJl lo Co,n,nurn,nn,
Btll.DKTT,
ja,,. 19, 1876,

I have again had under consideration, on a motion for review, the case
of the Donation Claim of Andrew Rickard, certificate No. 1498, from
the Roseburg District, Oregon.
By decision of January 9, 1875, this Department, without going into
the merits of the case, and inadvertently, as I think, reversed your decision ordering the cancellation of the certificate, following as a precedent
the decision of May 29, 1874, in the case of Warwick and Davis.
On careful consideration, I find the cases are not parallel. In the
Warwick and Davis case satisfactory proof was made, the land paid for,
and receipt issued in 1856; and not until 1869, thirteen years afterward,
was any attempt made to disturb the entry. Proper notice was not given,
and an adverse decision made by the local officers after an ex parte hearing before them.
In tlte case of. Rickard, under consideration, proof was made in April,
1870, and certificate issued May 25; 1870. In August and September of
that year, affidavits, charging fraud in the entry, were filed in the local
office, and on the recommendation of the Register and Receiver, your
office, November 22, 1870, ordered an investigation. This was had after
due notice to all parties in interest.
The testimony then taken, even that of. Rickard and the witnesses, by
whom he made his proof originally, shows conclusively that his pretended
claim was a farce, and in utter fraud of the law; that he only secured his
certificate by subornation of perjury in making his proof.
I feel that the Department should go to the limit of its jurisdiction to
defeat such a claim. Were the previous decision of the Department my
own, I should have no hesitation in withdrawing it, and affirming the
action of your office. But said decision was rendered by my predecessor.
What then is my duty under the circumstances, and how far am I bound
by said decision ?
It is established by the weight of authority that the decision of the head
of a Department, in a case properly before him, may be set aside by his
successor, where the record discloses a palpable mistake of fact, such as
an error of cancellation, or new facts are presented, which show the decision to be erroneous; and I think it also may and should be done when
it is necessary in order to defeat a fraudulent attempt to secure title to the
public lands, when such fraud is developed and brought to the notice of
the proper officers, as was done in this case.
I cannot conceive that the Department is estopped from reversing its
action and defeating a fraudulent claim at any time before patent issue,
even though there may have been a change in its head; albeit sound
policy may require that due regard be had to the length of time that has
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elapsed after entry, and the rights. of innocent third parties meanwhile
attaching.
However much I should, on the ground of courtesy, prefer to leave
undisturbed the decision of my predecessor, I see my duty very clearly to
do the contrary.
I accordingly withdraw the decision of January 9, 1875, and affirm
your decision of May 9, 1874, ordering the cancellation of Rickard's
certificate.
FOLSOM v. HAZEN.
Altonrey-E"t»Uous DedsiQ#.-Tbe Commissioner of ·the General Land Office has a
right to correct what he considers an erroneous decision, without first giving notice of
such intention to the attorneys of record in the case, but as a matter of courtesy such
notice should be given when the interests of the government will not be injured .
.Surdary ScHUlt.Z to CommissionerWILLIAMSON, May 4, 1877 .

On December 23d, 1876, Messrs. Luce, Holcomb and Johnston, attor neys for Camp and Walker, present owners of the title of Alfred Folsom
in the S. ¾ of N. W. 3(, and lots 5, 6 and 7, section 31, township 58,
range 25, St. Cloud, Mrnnesota, made application for a review of the decisions of your office of date June 20th, 1874, and September 12th, 1876,
in the case of Alfred Folsom vs. Wm. J. Hazen. Said attorneys also
asked that a hearing be ordered in said case. Messrs. Britton and Gray,
resident attorneys of Hazen, were notified of said application, and on
January 11th, 1877, they filed a brief in opposition thereto.
On January 17th, 1877, you took up said case and refused the application, notifying said attorneys of your action on the same day, but your
decision was not transmitted to the local officers.
On January 25th, 1877, you took up said case without notice to Messrs.
Britton and Gray, and on the same record evidence set aside your decision of January 17th, 1877, and ordered a hearing in' said case before
the local officers.
On January 31, 1877, Messrs. Britton and Gray filed notice of appeal
from and assignments of error in your decision, ordering said hearing,
and you dismissed said appeal February 5th, 1877.
The papers were submitted to this Department on application of
Messrs. Britton and Gray for a review of your a~tion on February 16th,
1877. The doctrine that an appeal cannot be taken from a decision of
your office ordering a rehearing, was fully established by my predecessor
in the case of Shadduck vs. Homer, Copp's Land Owner for December,
1875, page 133. Under this decision your judgment is final as to the
value of the evidence submitted in support of, and the necessity for a
hearing. It does not, thetefore, devolve upon me at this time to examine
into the merits of this case, or to say whether your decision ordering a
hearing was justified by the law or facts of this case.
The only question for my consideration is whether you have a right to
correct what you consider an erroneous decision, without first giving the
attorneys of record notice of your intention to do so.
I am of opinion that you have that ngnt,although courtesy to the attorney would suggest the propriety of giving notice of such intended
action when it can be done without injury to the interests of the Government .
The application for teview is denied.
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ROBERT WILSON.
Artual Cases.-Decisions will be rendered only in actual cases coming properly before
the General Land-Office.
CommissumerWILLIAMSON lo ROB'ERT WILSON, Oakdale, Neb., JUiy13, 1876.

Opinions and decisions are only rendered in actual casescoming before
the office for adjudication, in the administration of the laws governing the
disposal of the public lands.
Regarding your homestead claim, election to the office of county clerk,
and the effect of your removal from the lands to the county-seat, no application of said alleged qecision can be made until your homestead entry
is contested on the ground of abandonment or change of residence by
reason of your absence, as stated ; or when you make final proof thereon.
When such action has been taken in the premises as will bring your case
properly before this office for adjudication, the facts which may be presented by you in extenuation of failure to comply with official regulations
relative to residence will be duly considered, and a decision rendered.

RUTH E. FULTON .

•
Ad/udicalit111.-The

Board of Equitable
jurisdictional rule that where a court talces cognizance of any original lllalter it draws to its jurisdiction every incidental or necessary question, is applicable to this Board.
S...rretary ScHURZ lo ,11/orney Genera/CHARLES
DEVENS, Marci, 3, 1881.

I have the honor to submit herewith, for your consideration and concurrent action, the application of Ruth E. Fulton for a review of the •
decision of the Board of Equitable Adjudication of November 8th and
nth, 1880, in the matter of homestead entry No. 2428, final certificate
No. 1339, Montgomery district, Alabama.
The decision of the case is as follows:
" In this case the proof fails to show a substantial compliance with the
requirements of the homestead law in this: That it does not appear that
Thomas J. Fulton, or the said Ruth E . Fulton, since the death of her
husband in October, 1876, ever established a residence upon the land.
The entry was made in December, 1869, nearly seven years before the
decease of Thomas J. Fulton. The improvements are described as ' a
one-room dwelling-house,' and about twelve acres of land cleared and
under cultivation ; no estimate of the value thereof being given. These
improvements do n9t appear to be such ·as would indicate a oona fide
attempt on the part of Fulton to make a home upon the land, even allowing his excuse of poverty to have its full weight.
"I therefore decide that this case should be rejected for invalidity."
The application raises the question whether or not the Board can look
into the whole case, or whether its jurisdiction is limited to the consideration of the point submitted by the Commissioner of the General Land
Office.
I think this question is settled by Rule 24, for the confirmation of homestead entries, which is as follows:
"All homestead entries, in which by reason of ignorance of the law,
sickness of the party or his family, the final proof was not made within
the period prescribed by statute, but in other respects the law has ·been
complied with."
It is contended that as the Commissioner of the General Land Office
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decided that in all respects, except the making of proof in time, " the
law has been complied with,'' only the question of laches was before the
Board. But it' seems to me that under the rule the Board must find that
in all respects, except the failure to offer proof within the seven years,
the law has been complied with-that the general jurisdictional rule that
where a court takes cognizance of any original matter it naturally draws
to its jurisdiction every incidental or necessary question, is here applicable.
I am of opinion that the application should be dismissed.
Should you concur, the Commissioner will be instructed accordingly.
SCHURZ, Marci, 5; 1881.
In reply to your communication of the 3d instant, submitting for consideration and concurrent action the application of Ruth E. Fulton for a
review of the decision of the Board of Equitable Adjudication of November 8th and 11th, 1880, in the matter of homestead entry No. 2,428,
final certificate No. 1,339, Montgomery district, AlabamaI have the honor to state that I concur in your opinion that the application should be dismissed.
·

Attorney General DEVENS lo Sunlary

PUBLICATION OF NOTICE.•
C/ffflmissionw WILLIAMSON lo R~c. atJtl Ru., Fair Play, Colorado, jan. 4, 1877.

Both of the papers published in your district are printed on one side
in the city of St. Louis, Mo., while the other side of each i$.Sueis printed
in the district.
• There certainly can be no objection or impropriety in a newspaper proprietor's issuing his paper, if he so desires, with one side of his paper
entirely blank, or filled with matter printed in another city or state.
In case one side of the paper is printed and the paper is published in a
given town in your district, you should, in accordance with the terms of
the mining act, publish the notices required by said act, in the newspaper
"published nearest to said claim."
·
Many of the papers published in those parts of the country which are
not thickly settled are printed on one side in another city or state, while
the other side is filled with local news or advertisements.
The object of publishing the notice is to give notice to all whose rights
might be prejudiced by the i$uance of a patent as applied for, in order
· that they may present their objections.
This can best be accomplished by publishing the notice in a paper
publislud nearest the claim, and a paper of general circulation in that
vicinity.
CIRCULAR.INSTRUCTIONS
PuBLICATION

OF DECEMBER 28, 1877.
OF NOTICES:

The attention of this office has been called to instances where notice of
contest before district officers has been published in a newspaper designated by one of the parties to the contest, and in some cases printed in
the English language in a German paper.
This matter was laid before the Honorable Secretary of the Interior,
who, on the 19th instant, approved the suggestions of this office, and
directed me to specially recall to your attention that section of the Rules
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of Practice relating to service of notice, in order that you may hereafter
be guided by those Rules and these instructions.
Publication of notice of contest involves considerable expense to the
parties at best, and should" not be fesorted to unless there is reasonable
ground for supposing that service by mail would fail of effect, and that
personal service upon the parties or their attorneys would be more costly.
Discretion in the adoption of that method of service is therefore necessarily conferred upon district officers, for the due exercise of which th6y
will be held strictly accountable . .
When such mode of service is adopted, the Rules of Practice must be
carried out, and the notice published in the paper of largest circulation,
nearest the party to be reached, and printed in the language usually
spoken or read by him, if there be such paper printed and of general circulation in the neighborhood, unless all parties to the contest unite in
requesting the designation of some other paper . But in no case should
the notice be printed in other language than that in which the paper genCommissioner.
erally is printed.
· J. A. WILLIAMSON,

· ~ACHARY vs. WESTBROOK .
Hearinc.-The local land officers have jurisdiction to ord~r a hearing to determine matters alleged to have occurred subsequent to the formal hearing, provided entry ha.d not
been allowed .
·
06jub"on.--Objcction to jurisdiction should be raised before a decision is rendered upon
the merits of the case.
•

Commissioner WILLIAMSON lo R~. and Ru ., Stockton, Ca/ijQnlia, Yan.

20, 1881.

I have considered the case of John B. Zachary vs. John W. Westbrook,
involving the fractional S. W. ¼ sec. 7; township 28, R. II E., on appeal from your decision adverse to defendant.·
The land was formerly within the limits of the reservation for the
Stockton and Copperopolis Railroad Company, and was restored to settlement and entry September 4, 1874.
Westbrook filed D. S. 7653, September 4, 1874, alleging settlement
same day, and Zachary filed D. S. 7742, Septc:mber 4, 1874, alleging
settlement October 8, 1873.
In 1875, a hearing was had between said parties to determine their relative rights to the premises in controversy, and upon an examination of
the testimony then submitted to this· office, January 10, 1878, it was
found that Westbrook was acting in good faith, was a qualified preemptor, and had substantial improvements upon the land at date of its
restoration ; and that Zachary also at that date h\d improvements, was
settled there as a pre-emptor, and was endeavoring to comply with the law
in good faith. The improvements of both parties being upon the S. E .
¼ S. W. ¼, they were awarded a joint entry of said tract; and as to
the other tracts, you were directed to treat their claims as though presented under the act of March 3, 1873 (sec. 2274 Rev. Stat.) providing
for joint entries by those who had made settlements prior to survey.
You were further directed that " should the parties not agree upon an
equitable adjustment of their entries * * * to proceed with a hearing
for the purpose· of determining their respective rights to the tracts in
question."
This instruction evidently had relation to the preceding one, viz., that
the parties should be allowed to make joint entry as provided by the sec15
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tion of Revised Statutes mentioned; failing in which, you were to order
a hearing to determine what subdivisions of the tract in controversy,
exclusive of the S. E. ¼ thereof, of which a joint entry was awarded,
the parties were• respectively entitled to, by-reason of occupation and
improvement, nothing being shown in the testimony then before it from
which this office could make a specific award thereof.
Misconstruing said instruction, you cite it as authority for your action
iq ordering a further hearing between said parties upon the filing by
Zachary of an affidavit alleging that since date of former trial Westbrook
had failed to comply with the law in ·the matter of residence upon the
land.
Notices were issued for a hearing to be had March 18, 1878, when both
parties appeared with their attorneys, and submitted testimony upon the
matter involved, from which you found that Westbrook had failed to
reside upon the land since 1875, but had resided with his family in a
neighboring town, and had presented no valid excuse for such failure to
comply with the law; that Zachary had continued to reside upon the
land, and had the better right thereto .
Westbrook appealed from this decisionxst. Because you had no authority to order said hearing, inasmuch as
my said decision left but one question to be decided, that is, what part of
the land each should have.
2d. That the decision was contrary to the weight of the evidence.
As to the exception first above stated, if .this hearing had arisen upon
an application for new trial, its scope, involving matters in existence at
the date of former trial, but not for sufficient reasons then elicited, the
objection would, had it been made in time, have been a valid one. On
the contrary, however, it arose upon an allegation of non-compliance with
law subsequent to former 'bearing, and is in reality a new contest, distinct from, and having no relation to the previous case (Foster v. White
et al.; Same v. Moore; Secretary's Decision of February 6, 1875); and
no entry having been made, the matter of ordering this hearing-as a
new case-was within your jurisdiction. Even were this not so, appellant
having proceeded with the merits of the case, without objection to your
jurisdiction, until subsequent to the rendition of your decision, it is now
too late for .him to question your jurisdiction in the premises.
As to the second point of appeal, that your finding of fact is contrary
to the weight of evidence, I have in connection therewith carefully examined the testimony, and do not find the same sustained by the record
of the case.
It is shown that in the fall of 1875, Westbrook moved with his family
to the town of Oakdale, two and a half or three miles distant, to a house
owned there by him, and that his residence is undoubtedly there. It is
true that he has spent, at intervals, a few days and nights upon the claim,
and that his wife has occasionally been there with him; yet the land has
in no sense been his home. His presence there periodically, it seems to
me, was rather for the purpose of making a show of compliance ~'ith law,
rather than with the bona fide intention of making for himself a permanent residence thereon. It is alleged in extenuation that his wife was
obliged to live in town in order to care for her aged parents . But this
does not appear to be entirely true. Her parents, it does not appear,
required her constant attention, or more attention than she could have
bestowed upon them had she resided with her husband upon the claim,
nor were they dependent solely upon her for assistance.
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In accordance with these views, the D. S. No. 7653 of Westbrook is
held for cancellation, and the land awarded to Zachary.

SCHELTER vs. OFF .
Proof-Alkgations.-Proofs
should be confined to allegations, and judgment rendered
·
on the questions at issue only.
Heari,is--Consml.-A
hearing may be ordered on other questions raised, unless the
testimony submitted be accepted by defendant in lieu thereof.
Seerelary K11t.KWOOD lo Com111isnonu-of Gmu-al Latcd -O.ffict,June 9, 1881.

I have considered the case of Christian Schelter vs; Charles F. Off, involving the latter's timber-culture entry made January 22, 1878, on the
S. ¼ S. E. ¼, and the S. ¼ S. W. ¼, Section 34, Tp . 3 N., R. 20 W.,
'Bloomington, Neb., on appeal by Of(from your decision of October 19,
188o, holding his entry for cancellation, because the land was not subject
to a timber-culture entry, and because also the affidavit on which the
entry was made was executed several months prior to the date of said
entry.
The affidavit of contest alleges that Off "has wholly abandoned said
tract, and that said tract is not cultivated by said paity, as required by
law. "
As these were the sole charges made by Schelter, Off was required to
answer these only; and there could properly be no other issues between
the parties for trial." Testimony upon other matters not incident thereto
was wholly foreign to the case, and should not .have been considered,
either by the local officers or by your office.'' In contests under the land
laws, proofs should be confined to allegations, as in trials at law, and judgment be rendered on the questions raised by·the record only. A large
portion of the testimony in this case, however, had reference to the character of the land, and whether it was subject to a timber culture entry .
This was a question impertinent to the issue, and was admitted against
the objections of Off's counsel.
While I concur with you in the opinion that, under the testimony, the
tract was not subject to Off's entry, by reason of the large number of
natural timber trees growing thereon, I am also of the opinion that this
question was not involved in the contest, because not so cha,rged ; and
hence, that Off was not required to defend the same, nor should it be re.
garded in the disposition of this Cl!,Se
Without, therefore, now deciding other questions raised by the appeal,
I direct that a further hearing be ordered, touching the character of said
land, unless Off consents that in lieu thereof, the present testimony may
be considered in the adjudication of that question .
Your decision is mpdified accordingly .

FABIN CARSON.
The ordinary investi~ations to ascertain facts upon which to base action,
is a matter clearly withm the discretion of the Commissioner of the General Land Office. An appeal therefrom does not lie to the Secretary of
the Interior.
Secretary's Decision, March 25, 1879.
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PEARSON vs. BUCKLEE.
Rthtaring.-The
rule that the ordering of hearings is a matter within the discretion of
the Commissioner of the General Land Office, from whose decision an appeal does
not lie, extends also to rehearings.
Surtfary SCHURZ to Co1't1'tissiontr\VJLLIAMSON, Fti. 23, 1879.

Subsequently an application was filed by Bucklee for a rehearing, on
the ground of newly discovered eyidence, and on July 13, 1878, you refused the application for the reason that the new testimony offered (relating to the priority of settlement by the pat"ties, the precise question involved in the former hearing) was of a negative character, and did not
outweigh the positive testimony of Pearson at the hearing, and was cumu-.
lative only.
It has been repeatedly decided by this Department, that the ordering of
'hearings is a matter within the discretion of the Commissioner of the
General Land Office, from whose decision an appeal doey not lie. The
ordering of rehearings is within the same rule.
I therefore dismiss the appeal.
[Same rule laid down in Shadduck vs. Horner, by Secretary Chandler,
Nov. 27, 1875.]
RILEY vs. FORD.
E:c pnrte E1tidmu.-AII t:c partt evidence filed after the close of a hearing in a contested land case before the local land officers must be rejected-except as the basis of
an application for a new hearing.
Interior Deparlmmt.-All
documf'nts and exhibits filed in a case after the same has
passed beyond the jurisdiction of the General Land Office must be passed upon by the
Department proper, and no paper thus filed should be rejected by the General Land
Office.
Acti11gSe,rtlary GORHAM to Comi11issiontrWILLIAMSON, Octoltr ll, 1876.

I have considered the case o( Patrick Riley vs. Lawrence Ford, involving title to the N. W. of S. W. }( of section 9, township 6 North, Range
2 East, Humboldt meridian, Humboldt, Calif9rnia, on appeal from your
decision of November 20, 1875, adverse to Riley.
I think your decision awarding the land to Ford is fully sustained by
the evidence· submitted at the hearing. Your action refusmg to take into
consideration the deed filed by Riley, after the close of the contest at the
local office; is also approved. You state that it is the uniform practice of
your office to reject ex parle evidence filed after the evidence 'in a contest
has been submitted and the case closed before the local officers, except
when submitted as the basis for an application for a new trial. That this
rule is just and correct, is too apparent to require comment, and it should
be adhered to in all cases.
On the 12th of July last, Messrs. Britton and Gray, attorneys for Riley,
filed arguments in. the case on appeal from your decision, and with said
arguments, submitted a certified copy of the deed above referred to. In
the letter of transmittal they "respectfully ask that the arguments with
accompanying exhibit may be filed with the other papers in the case, and
submitted therewith to the appellate authority."
On the 20th of the
same month you returned the exhibit, holding, "that said deed being ex
parle in character, and having been submitted without notice to the other
party, cannot be considered, save as the basis of an application for a rehearing." From this action Messrs. Britton and Gray appeal, stating
that "the argument to which this deed was attached as an exhibit, was
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an argument addr~
to the Hon . Secretary of the Interior, and was
filed with you as required by the Rules of Practice simply for transmission
to the Secretary. We respectfully submit that it is for the tribunal to
whom the argument is addressed to decide as to what consideration shall
be given to the arguments, or to the exhibits connected therewith."
In this view I think the attorneys are correct. Had the deed been submitted to your office as evidence as to the merits of the case, your action
would have been proper; but as said case had passed from your jurisdiction
it becomes my duty to judg~ of the weight to be given to an exhibit filed
by the appellant.
In the consideration of matters of this character, this Department is
governed by the same rule that prevails in your office. The deed in
question being ex parte, cannot be received as evidence as to the merits of
the case; it might, however, in connection with other statements have
been considered as justifying an order for a re-hearing without a formal
application to that effect. But I do not think such an order is demanded
in the interest of justice. The charges of fraud and want of good faith
on the part of Ford, so freely made by counsel, are not, in my opinion,
sustained by the evidence (including the deed) before me.
Yoqr decision of November 20, 1875, is affirmed.

·A. D. WHEELER. ·
DtpuJy.-Papers sworn to before any person purporting to act as deputy for the Register
or Receiver, cannot be received as evidence .
.
Adi,sc Commissio,ur LIPPINCOTI' lo Rec . a,sd He<., Sall Lake City, Utan,Ja,s. 27, 1876 .

Several papers have been received from your office which appear to
have been sworn to before "Oliver A. Patton , Register, per A.· D.
Wheeler, Deputy."
Neither the Register nor Receiver has authority to deputize any person
to administer oaths; and papers sworn to before any person purporting
to act as deputy for·either the Register or Receiver, cannot be received
as evidence.
•
BLANTON vs. RUSSELL.
lJ,uzullt.ori:iedDq,osilions-Af",ud
Slate of Fa,ts .-Part ies may waive irregularities in
proceedings wnerein their nghts only are involved, and file depositions taken by consent for consideration by the adjudicating tribunal without prior authority therefor
from such tribunal; the same as they might submit their case upon an agreed.state of

facts..
Secretary ScHUI.Z lo Commissimu

W1LUAMSON,

Fe6, 3, I88o.

I have considered the case of J . B. Blanton vs. Rachel Russell, involving the W. ¾ S. W. ¼ section :21, town. 18, range 19, Hays City, Kansas, on appeal from your decision of July 12, 1879, holding for cancellation the filing of Blanton as to said tract, and awarding the same to Mrs.
Russell.
Certain depositions were taken by the parties before a notary public
on September IS, 16, 17 and 18, 1877, without aw order therefor by the
local officers, and were filed in the case. They stipulated in writing that
those taken on the 15th, 16th, and 17th be submitted as evidence,
" waiving all irregularities in the taking of the same.' '
You held that these depositions, having been taken· without official

-

280

PRACTICE.

authority, could not be considered in the adfudication of the case. Although they would not, I think, affect the decision of the case, they were
in my judgment admissible as testimony. It is competent for parties
to waive irregularities in proceedings wherein only their own rights are
in controversy, and to file depositions taken by consent for consideration by the adjudicating tribunal, without prior authority therefor from
such tribunal, the same as they might submit their case upon an agreed
state of facts.
With this exception, your decision is affirmed.

JOHN H. MOORE.
Notiu.-Wben notice of a decision of the General Land-Office is sent by mail to local
land offices to. be served by them, ten days is allowed in addition to the sixty days allowed under the rulings of the Department.
Commissioner McFARLAND lo MONTGOMERY BLAllt, Wasltington, D. C., Fe6. IO, 1882.

You base your motion to dismiss the appeal on the ground that service
of copy of errors and argument thereon was not made: within the time
allowed for that purpose under the Rules of Practice.
The rule allows seventy days, when notice is given through the mails
by the Register and Receiver, five days being then allowed for the transmission of the letter from the local office, and five days for the return of
the appeal through the same channel before ·reporting to the General
Land-Office.
My construction of this rule is, that ten days are allowed as additional
time to the sixty days allowed for appeal, when notice of a decision of
this office is sent by mail to the local offices to be served by them, and
that it is immaterial whether the time actually required for the transmission of the notice from the local office, or the return of the appeal thereto,
is less or more than five days in either case; and that it is also immaterial
whether the appeal is returned through the same channel or not. The
time is allowed for that purpose, and parties may have the benefit of that
time, whatever may be the manner of service of notice or of the transmission of the appeal.
In the present case the notification is reported as of date of October
14, 1881. Whether this was the date of the actual notice, or the date of
the letter containing the notice, or the date of the mailing of the letter,
does not appear. But from October 14 to December 24, the date when
copy of specification of errors and argument was served upon the resident
attorney here for the opposite party, is seventy-one days.
In view of the uncertainty as to the exact date from which the seventy
days allowed should be computed, and the fact that one day's time only
is in issue, it is my opinion that sufficient cause for denying to parties the
right to have the judgment of the appellate authority, is not shown.
I.so decide, and decline to dismiss the appeal.

JONASSE~ vs. GOTTSCHALK

AND ROOT.

Appeal.-The Rules of Practice of the Interior Department in the matter of appeals must
-be complied with, or, otherwise, the appeals will be dismissed.
Aeling Surelary BELL to CommissionerWILLIAMSON, :July6, 1877 .

Frank E. Van DeMark, Esq., attorney for the defendants, Gottschalk

,I
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and Root, filed an appeal in the following language: "We do hereby appeal from your decision, and respectfully submit the case to the consideration of the Hon. Secretary of the Interior."
This appeal utterly fails to comply with the requirements of the Rules
of Practice prescribed for the government of this department in the matter
of appeals from the decisions of your office.
On· the 9th of April last, the parties in interest were notified that fifteen
days would be allowed in which to file points of exception from your decision. This had not been done as late as the 18th ultimo, the date of
the report of the local officers.
The Rules of Practice approved Nov. 29th, 1875, are just and reasonable, and a compliance with the same on the part of attorneys and applicants is necessary for the proper discharge of the duties of your office,
and of the appellate authority.
The failure to comply with the requirements above specified, is a sufficient justification for the dismissal of the appeal, in the case under consideration, and you are instructed accordingly.
.
In this case, the government should be particular in requiring satisfactory proof of the personal qualifications of Jonassen before he is allowed
to make an entry of the land.

HEIST vs. DICKSON.
Nonu of Appeal.-Rules 93 to 97 Inclusive apply to appeals from decisions of thelocal
officers as well as thoee of the <;:ommissionerof the Land Office.
Co11111tis.n-McFARLAND lo Reg. and Rec., Lincoln, Ne6., Sept. 15, 1881.

An appeal was taken from your decision, and I fail to find any evidence
showing that a copy of the same was served on the opposite party or his
attorney.
The Rules of Practice contemplate such service, in all cases of appeal
from your decision, it being held that rules 93 to 97 inclusive apply in
cases of appeal from your decisions as well as from the decisions of this
office, and you will govern yourselves accordingly in your future action.
The appeal of Heist, failing to show that service of a copy on the opposite party was made, is herewith returned for proper evidence of service
on said party or his attorney.
·
Advise the party of this requirement, and that fifteen days will be
allowed him within which to serve a copy if not already done, and furnish the necessary evidence of such service. In the event that a copy is
not served as required, you. will so report it, and said appeal will be dismissed.
CIRCULAR

INSTRUCTIONS

OF NOV. 27, 1880.

APPEALS FROM DECISIONS OF Loe.AL OFFICERS.

In a recent case (Clark vs. Carter, Colfax, Washington Territory) the
Honorable Secretary of the Interior decided that an appeal is necessary
in order to bring a contested case, involving a timber-culture entry,
decided by the district officers, before this office for a review of their
finding in rpatters of fact, and that on failure properly to file such an
appeal the decision of the local officers becomes final, except where fraud

•
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or ~ross irregularity is suggested on the face of the papers, or where the
decision is contrary to existing laws or regurations. The same rule is
applicable, also, in pre-emption and homestead cases.
You are, therefore, directed to examine your dockets, and, in each case
still pending before this office, report whether or not you notified the
parties of your d~cision therein, and that it would become final, as indicated above, unless appealed from within thirty days from notice. ·
In all cases where you failed to give such notice, you will proceed at
once to do so, and, at the expiration of the proper time, report whether
or not an appeal was taken .
In all future contest cases untler the pre-emption, homestead, and timber-culture laws, render your decision as soon as possible after the hearing, and retain the papers for the proper period to admit of an appeal.
At the end of that time they should be transmitted to this office, with a
statement from you as to whether the parties were properly notified, and
whether appeal was taken or not.
Where the address of the defendant is unknown, notice may be sent to
the post-office nearest the land in contest.
It is important that your decisions should contain distinct findings of
the facts and of the law applicable in each case, so that, on an examination of the same, this Officemay be able to judge whether correct conclusions of law have been drawn from the findings of fact.
J. A. WILLIAMSON, CQ1flmissioner.

BENSTON vs. N. P.R. · R. CO.
Htan ·ng--No App,al.-Where the Commissioner of the General Land Office erroneously
acted upon a case in which there had been a regular hearing before the Register and
Receiver, and the latter had made a decision, from which decision no appeal had been
taken, the Secretary of the Interior will not review the action of the GeDeral Land
Office, but will consider the award of the local officers final.
Stcrtlary ScHURZ lo Commissiontr WILLlAMSON, April 29, 188o.

I have considered the case of William Benston vs. The Northern Pacific
Railroad Company, involving the N. E. ¼ section 25, town. 19 N.,
Range 2 E.; Olympia, Washington Territory, on appeal from your decision of September 3, 1879, rejecting the claim of the company, and
allowing Benston 'to file a declaratory statement for the tract.
.
It appears that the land is within the limits of the grant to said company, the withdrawal for which became effective August 13, 1870.
The right of the company attached by definite location May 14, 1874.
Benston applied to file a declaratory statement for the tract on October
5, 1876, allegil'tg settlement in the spring of 1863, and contillJled in residence thereon since that date.
On November 28, 1876, a hearing between the parties was held at the
local office, when both were present with counsel. These. officers found
that Bension had a valid claim to the tract, and awarded the same to him,
subject to appeal within thirty days from the date of their decision, of
which said company was duly notified.
No appeal was filed, and the papers in the case were transmitted to you
on January 4, 1877. On September 3, 1879, you reviewed the case in
the absence of an appeal, and in your decision reached the same conclusion the local officers did, and from this decision the company appeals to
this Department.
·
•
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I am of opinion that the decision of the local officers, being within the
scope of their authority, and unappealed from, was final and conclusive;
and hence, that the subsequent proceedings in the case are erroneous.
The failure of the company to appeal from the decision of the local
officers must be considered as a waiver of their claim to the tract . (See
Weber vs. Western Pacific Railroad Company, Copp, May, 1879.)
The case, therefore, being improperly SJJbmitted to this Department,
must be dismissed.
STEVENS vs. NEIPS.
Allornry--Appeal.-An
attorney is recognized as having complete control of his client's
case, and notice received by the attorney is equivalent to notice upon the claimant.
Should such attorney, through misapprehension of the Rules of Practice, fail to prosecute an appeal, the decision in. the case will stand as final.
Remedy.-The party's remedy for any injury in the premises is not for the Interior Department to determine.
Commissioner \VJLLIAMSON to Reg. and Ru ., Sacrammto, Cal., Maren 25, 188o.

I am in receipt of Register's letter of the ·6th inst., transmitting the
application of defendant, dated February 26, 1880, for the allowance of
an appeal by her from your decision of August 23, 1879, in the case of •
Isaac Stevens vs. Leona Neips, involving the S. ½ S. W. 3( of section 10,
township 6 N., range IO E ., wherein you found, from the testimony in
the case, that she was not an actuul settler upon the land claimed, at the
date alleged; that she has not been since the filing of her declaratory
statement a bona fide resident thereon, and that she has wholly failed to
show compliance with the plain provisions of law.
·
From the application and accompanying papers, it appears that applicant employed one D. W. Welty, a practicing attorney, to attend to the
trial of the case; that subsequent to the rendition of your decision, she
wrote to him asking to be advised when the time allowed for appeal
would expire, and on the 16th of September received a letter from Mr.
Welty, stating that the time within which she could appeal would expire
October 22, 1879; that prior to tha; date she requested her said attorney
to prosecute an appeal, but was then informed that the time allowed for
that purpose had· expired September 23, 1879; and that, believing it
would be of no avail, she took no steps towards securing an appeal until
the present time.
Mr. Welty, in an affidavit, says that his statement as to the date when
the time allowed· for appeal would expire was made by a mistake which
he cannot now explain, but thinks that he was under the impression that
sixty days were allowed for appeal.
The Rules of Practice approved October 9, 1878, provide that appeals
from decisions of the_local land officers must be filed 'Iithin thirty days
from date of receipt of notice thereof, and that such appeal should set
forth, in clea1 and specific terms, the points of exception to the ruling
appealed from.
All Rules of Practice are adopted to facilitate and lend certainty to the
proceedings of the tribunal adopting them; and to render them of any
value for this purpose, they must be applied to all cases falling within .
them.
In this case the applicant was represented by an attorney, who, in
. accordance with Rule 5, must be recognized as having had complete control over the prosecution of his client's case; and if, after having received
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notice of an adverse decision, he failed to appeal therefrom in his client's
behalf, the latter is as much ·affected by such neglect as she would have
been had she been personally notified.
One of the objects of the rule was to ascertain with certainty the person upon whom 1t should be served, in order to give them effect as fixing
a date from which the limitation should begin to run, and to avoid the
uncertainty and confusion which would result, were it uncertain whether
the attorney is to await instructions from the client at each stage as to
how he shall proceed, or until the authority to act is withdrawn do all
things necessary in his judgment to protect his client's interests.
As to the mistake regarding the time allowed for appeal, it is only
necessary to say that a person prosecuting a rigJlt or defending a claim is
bound to do so in accordance with the rules of the tribunal in which
they happen to be, and, moreover, have at least constructive notice of
those rules.
But regarding an attorney, it does not seem to me that he can be allowed to plead in excuse for a failure to take a necessary step, ignorance
of the rules of the tribunal before which he appears in his professional
capacity, but that he must be charged with notice of them.
I do not think this case can form an exception to the rule, inasmuch
as the applicant's attorney, having had full control of the case, had notice
of your adverse decision, and notice actual or constructive of the regulations of this office respecting appeals.
The remedy for an injury which may have resulted to the applicant
from the negligence of her attorney, is not for this office to determine.
The applicati~n is rejected, and in accordance with paragraph 11, page
6, Rules of Practice, your decision as to the facts in the case must be
considered final. Your recommendation that the declaratory statement
No. $975 of Neips be cancelled, was proper in view of the facts found,
and m accordance therewith the same has this day been cancelled on the
records of this office.

SAME CASE.
Apµal.-Appeals from the decisions of the local land bfficers must be filed within 'the
time required by the Rules of Practice.
Cauu of Dtlay .-An appeal not so filed, to be entertained, must set forth good and sufficient reasons for the delay . The Department is liberal in the allowance of appeal.
A,h·ng &,r~tary BELL to Commisri,nur WILLIAMSON, Aug. 27, I88o .

I have considered the appeal of Leona Neips from your decision of
March 25, x88p, denying her right to appeal from the decision of the
Register and Receiver, in the case of Isaac Stevens vs. Leona Neips, involving the S. _¾of S. W. J( of section 10, township 6 north, range 10
east, Sacramento district, California, and canceling her pre-emption declaratory statement No. 5975, embracing said tract.
•
The decision or opinion of the Register and Receiver was rendered
August 23, 1879, in which it was stated "that an examination of the evidence establishes the fact conclusively, that the pre-emption claimant was
not an actual settler upon the lands at the date alleged ; that she has not
been at any time, since the filing of her declaratory statement, a b()1lajide
resident upon said lands; that the testimony of herself and the witnesses
introduced in her behalf, without reference to that offered adversely,
seems but to prove conclusively that she has wholly failed to show com-
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pliance with the plain provisions of law, and establishes an evasion rather
than a compliance therewith.'' The Register and Receiver recommended
the rejection of the claim of Leona :Neips,and that the homestead entry
of Steven~ for said tract be allowed to remain subject to further proof.
Of this decision or opinion the parties had due notice.
On the 26th of February, 1880, more than six months after the rendition of said opinion, and long after the papers had been filed in
your office, Miss Neips presented an appeal at the local office, and prayed
that it be allowed, alleging and proving as reasons therefor that on the
14th of September, 1879, she addressed a letter to her attorney at ·Sacramento, asking when the time allowed for appeal would expire; that on
the 16th of the same month her attorney informed her, by letter, that the
time would terminate October 22, 1879; that before the latter date she
requested her attorney to prosecute an appeal, and was then informed that
the papers had been forwarded to your office, and that the time for appeal
expired September 23, 1879; that the reason she did not thereafter soon
apply for an allowance of her appeal was because she presumed that it
would avail nothing to do so.
Her attorney in his affidavit fails to give any reason for his mistake except that, ., it may be, and probably is, the fact that when he wrote the
letter, he had the impression that sixty days were allowed for the appeal."
Usually this Department is liberal in the allowance of appeals, when
there is a proper discretion left in the matter, and it is shown that no adverse party would be injured. But in this case there is no good reason
given for departing from the Rules of Practice, especially in view of the
positive recitals of the Register and Receiver's opinion.
• Your decision is therefore affirmed.

RICKETTS vs. CALIFORNIA AND OREGON R. R. CO.
Appeal in Wn"ting.-An appeal should be made in writing, fairly and specifically stating
the points of exception to the decision appealed from. A frivolous objection, not
based on reasonable grounds of exception, properly stated, should not be permitted to
delay for months final action in a case.
S~<r~lary ScHUR.Z to Co111missiontr
WILLIAMSON, Marci, 2J, 1877.

The appeal from your decision was filed by the Railroad Company,
through W. C. Belcher, attorney, as follows: "This appeal is taken
from the whole of said decision on questions of both law and fact." No
argument in support of said appeal has been filed.
The Rules of Practice, approved November 29, 1875, require an appeal
to be made in writing, fairly and specifically stating the points of exception to the decision appealed from.
This has not been done in the present case. The right of appeal is
guaranteed by law, but it is within the power of the Department to prescribe the manner in which the same shall be filed, also what shall constitute an appeal.
A frivolous objection to a decision, not based on reasonable grounds of
exception, properly stated, should not be permitted to delay for months
final action in a case. And I would suggest that in the examination of
appeals careful scrutiny be given to the same, and if, in your opinion, it
is not properly taken, or in other words, the document filed does not constitute an appeal, you will so inform the party, and if it is not perfected,
you are authorized, under the instructions of my predecessor, dated
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March 24, 1876, in the Boston Mining Case, to at once transmit the
papers to this office for immediate consideration .
Discretion should be exercised iii the consideration of the question of
what constitutes an appeal ; the same care and precision cannot be
expected on the part of an uninformed settler that would be required of
an experienced attorney in practice before the Department.
In the case under consideration, I think the ap~l might properly ~
dismissed for want of precision and compliance with the instructions.
The reasons for your decision, however, are fully stated, and I think
the conclusion reached is the correct one. It is, therefore, affirmed.

OGG vs. McDONALD .
I>ifectiw Appeal.-A paper addressed to· the local officers, notifying them that the claimant appeals from their decision to the Commissioner of the General Land Office, when
it was intended as an appeal from the decision of the Commissioner to the Secretary, is
of no effect, inasmuch as it fails to state in an . intelligent manner what decision is
appealed from, or to what authority the appeal is taken.
·
Boston Afining Cau.-The rule established in the " Boston Mining Case" applies to
questions under the mining laws. In other cases, when the rights of adverse claimants
are to be determined, different rules must be applied.
Reasonable Time.-When an appeal is defective, reasonable time should be allowed for
the perfection, and upon the failure of the party to comply with the requirements, the
appeal will be dismissed arid the case closed.
Secretary ScHUllZ to Commissioner WILLIAMSON, Febnuzry 16, 188o.

I have considered the case of George Ogg vs. Alexander McDonald,
involving the right to enter under the act of August 11, 1876, providing
for the sale of the Osage ceded lands, the S. ¾ of S. W. ¼, and N. E. J,(
ofS. W. ¼, ofsection 13, town . 29 S. , range 17 E . , Independence, Kansas, on appeal from your decision of May 4, 1878, awarding the land to
McDonald.
Some questions of practice arise in this case, which it is proper to consider at this time.
A hearing was held in the local office November 1, 1877. Under date
of January 24, 1878, the local officers transmitted the papers, together
with their .opinion adverse to Ogg, and the appeal of Ogg therefrom filed
December 20, 1877, and the grounds of appeal by counsel for Ogg, filed
the following day. Your decision in the case was rendered May 4,
1878.
.
.
Under date of June 27, i 878, the following paper was filed in the local
office:
"In Ike United Slates Land Offiu, Indepmdmu, Kansas,
"GEORGE OGG, plaintiff, vs. ALEXANDER
McDONALD,defendant .
"To THE REGISTER AND RECEIVER,
U. S . Land 0.fiu, Indepmdmu, Kansas:
"You are hereby notified that George Ogg, plaintiff above named, appeals from your decision in the above entitled action, to the Hon . Commissioner of the General Land Office, assigning as the grounds of said
appeal the following, to wit : (The grounds of appeal are here stated .)
"GEORGE OGG,
"By Hutchings &- .Dunson, kis Attorneys ."
It is evident from the former action in the case, and from the date of
this communication, that it was intended by O~g as an appeal from your
decision; but owing to the want of information or the carelessness of

'
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Hutchings & Dunson, his attorneys, that appeal was not perfected, and
the communication above cited in reality amounts ~o nothing, inasmuch
as it fails to state in an intelligent or definite manner what decision was
appealed from, or to what authority the appeal was taken.
It would have been proper for your office, at the expiration of sixty
days from the date of your decision, to have transmitted the case with
the above communication, anti your report thereon as to its validity as an
appeal, to this Department, when instructions would have been given to
treat it as an appeal, in view of the intention of Ogg, or to dismiss the
same and close the case. Or it would have been competent for you to
have notified him that his appeal was defective, and that h<:would be allowed a reasonable time to perfect the same.
·
In my decision of July 14, 1877, in the case of Bell vs. Aitken ( Copp's
Land Owner, Vol. 4, p. 66), the ·rule established by my predecessor in
the Boston Mining Case was approved ; but it was upon the theory that
under the mining law, there can be no adverse claimant entitled to the
right of appeal before this Department, hence cases of that character
should be transmitted to this Department for final supervisory action.
But in cases where the rights of adverse claimants are to be determined
by the Department, different rules must be applied. · In sueh cases, when
in your opinion an appeal is defective, you will so notify the party, and
allow him a reasonable time to perfect the same. Upon his failure to
comply-with your notice, you will dismiss the appeal and close the case.
Should an appeal be taken from your decision on that point, you will
transmit all the papers in the case to this Department, for such final action
in the premises as may be deemed proper. Cases submitted in this manner will be docketed and examined as regular appeal cases.
In the case before me, while the communication before cited is not a
perfected appeal, yet in view of the evident intention of Ogg to appeal,
and as his failure to do so is the result of the action of his attorneys, I
think the case should be considered by the appellate authority upon its
merits.
The evidence shows that Ogg. settled upon the tract, knowing that
McDonald, who had paid a valuable consideration for the same, was
claiming the land, and that it had been in his possession for a number of
years,.and that he had improvements thereon of more or less value. He
deliberately attempted to appropriate to his own use and possession that
which he knew to be the property of another, in equity at least. In view
of this fact, he cannot be considered, in any sense, a bona fide settler,
entitled to purchase land. I concur with you in the opinion that McDonald is entitled to purchase under the second section of the act of
August I 1, 1876.
Your decision is therefore affirmed.

JACOB LITTLE MINING COMPANY.
Protesl2nl.-A party without interest in a mining case, cannot appeal as a malttr of
ri[:lit; but where a party is held by the Land-Office to be a mere protel;tant, the rule
has been for years such as to require the case to be forwarded to the Secretary after
dismissal of appeal. The present Rules 83 and ~ of Practice grew out of the foregoing.
Ading- Suretary BELLto Comn,issio~urof tlit Gme,,-a/Land-0/fiet, :Jtmt 8, 1881.

On the 17th ultimo, the Cedar Hill Mining Company filed an application for an order directing the Commissioner of the General Land. Office

J
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to certify the proceedings in the matter of application of the Jacob Little
Consolidated Mining Company for a patent for the Samson lode, Carson
City district, Nevada, under rules 83 and 84, Rules of Practice, in order
to have your decisions therein of January 26, 1881, in favor of the applicant for patent, and of April JO,1881, dismissing the appeal of the Cedar
Hill Company from said decision of January 26, 1881, reviewed by the
Department.
This application is opposed by the Gold Lead Gold and Silver Mining
Company, whose attorneys have filed a motion to dismiss the same, stating their grounds therefor as follows :
"First . Because same (Cedar Hill Company's application) does not
correctly state all the facts, nor the controlling facts upon which the
Commissioner's decision was based.
"Second. Because the facts as stated, therein do not disclose any sufficient grounds for the action prayed by said company.
"Third. Because said company are mere protestants, and hence are not
entitled to bring the case before you (Secretary of the Interior), by appeal or otherwise."
The point stated under the third paragraph above is not well taken. It
i~ true that a protestant or party without interest in a mining case, cannot
appeal as a matter of right; but in cases in which a party is held by your
office to be a mere protestant, without interest and right of appeal, and
whose appeal is therefore denied, the rule has been for years such as to require the case to be forwarded to this Department after dismissalof appeal
in your office. Boston Quicksilver Mine, Boston Hydraulic MiningCompan~
,
Indeed, Rules 83 and 84 grew out of the above decisions and the decision in the case of Bell and Murray vs. Aitkin and Luce. In the latter case
the proceedings by which the case was brought before my predecessor were
almost precisely like those required by said rules, except perhaps that the
application to have the case forwarded to this Department was not sworn to,
nor copy served on opposing counsel. Upon examination, my predecessor
found that Bell and Murray were parties in interest and entitled to appeal, .
and upon the merits of the case reversed the decision of your office.
It is not the rule, therefore, that parties whom your office holds to be
mere protestants in mining cases cannot have any standing under said
Rules 83 and 84. But I am of the opinion that the points stated in•paragraphs I and 2 are well taken. Rule 84 requires the application to be in
writing, under oath, and to "fully and specifically set forth the grounds
upon which the application is made."
The application sets forth three reasons why it should be allowed. The
first one 1s, "because said Cedar Hill Company are in fact parties in
interest, and entitJ-ed to the right of appeal."
This is a mere general allegation, and ~ not supported by a single specific allegation or recital. Enough appears in the application to show
that the Jacob Little Company did, at some time, file an application for
patent; but when this was done is not shown. This would seem to put
the Jacob Little Company all right on the record, for there is not an
allegation from first to last in the application of the Cedar Hill Company that the applicant for patent has not complied with statutory requirements relative to its application for patent, or to show that the Cedar
Hill Company filed an adverse claim within the statutory period.
The Cedar Hill Company sets forth that on September 30, 1880, the
Register and Receiver transmitted to your office papers in the matter of
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Jacob Little Mining Company's application, and asking instructions
whether entry should be allowed by the Gold Lead Gold and Silver Mining Co., assignees of the Jacob Little Mining Co.; that in due time the
Cedar Hill Co., "claiming adversely," filed argument against the application for entry; that your office, on the 26th of January, 1881, decided
in favor of the Jacob Little Company,_and adversely to the Cedar Hill
Company; that on the 26th of March last, the latter company filed specifications of error and argument on appeal from said decision ; and that
the appeal was dismissed on the 28th of April, "upon the ground that
said Cedar Hill Mining Company did not .enter suit against the applicant
within the statutory period, therefore stood as protestants in the eye of
the law, and are not entitled to.appeal."
There is not an allegation in the application under consideration,
except the general one above quoted, tending to show that the findings of
the Commissioner were not strictly true.
It is true that, under the second paragraph stating reasons why the
case should be reviewed by this Department, it is alleged "that it had
already been once determined and adjudged, May 20, 1880, by the court,
that said Cedar Hill Company is entitled to all its said claims, and every
portion thereof, and that the Jacob Little and their assigns, the Gold
Lead, are not entitled to the possession of any portion thereof," and that
this judgment remains in full force.
But it is not shown when said suit was commenced, nor that it was
entered in persuance of any adverse claim filed against the Jacob Little
Company's appfication, or within the period as required by law. Now,
if the Cedar Hill Company has any such judgment against the Jacob
Little Company, as is contemplated by section 2326 of the Revised
Statutes, its case is without difficulty, and it would be the easiest matter in
the world to make the fact appear and secure all its rights in the premises.
That section provides that " after such judgment shall have been rendered
the party entitled to the poSSC$ionof the claim, or any portion thereof,
may, without giving further notice, file a certified copy of the judgmentroll with the register of the land office, together with the certificate of the
surveyor-general, that "therequisite· amount of labor has been expended or
improvements made thereon, and the description required in other cases
and shall pay to the receiver five dollars per acre for his claim, together wi~
the ptoper fees, whereupon the whole proceedings and the judgment-roll
shall be certified by the register to the Commissioner of the General Land
Office, and patent shall issue thereon for the claim, or so much thereof as
the applicant shall appear, from the decision of the court, to rightly possess."
It is not alleged that the foregoing requirements have been complied
with, or that any attempt has been made to comply with them. It is not
shown or alleged in any manner that there has been injustice done the
Cedar Hill Company by your decisions, nor has the company alleged
such facts as ·to present probable grounds for believing that any error has
been committed or injustice done in the premises.
This Department will not throw obstacles in the way of claimants who
desire the directory or supervisory power of the Secretary to be exercised ; but, within the established rules, that power will not be extended
or exercised unless there be some ground, some reason appealing to executive discretion presented, calling for its exercise.
I see no reason from the papers before me for interfering with the
action of your office in-this matter, and therefore dismiss the application
of said Cedar Hill Mining Company.
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OWEN vs. STEVENS ET AL .
.A.ppal.-An appeal from the Commissioner's decision is in time, if filed in the local office before the expiration of the period designated in such decision, and allowed
thereby .
lnstructions.-Rule 7 of the regulations of October 9, 1878, is not inconsistent with the
General Circular of September I, 1879, and the special instructions in the decision of
this case.
Motion to Dismiss Appeal.-Motion to dismiss an appeal filed within the period prescribed by the decision of August 11, 1879, and by orcular of September 1, 1879, but
not filed in General Land Office as prescribed by Rule 7, is overruled .
Suretary SCHURZ to Commissio,ur WILLIAMSON, Mardi 30, 188o.

I have considered the appeal of Eben Owen from your decision of February 27, 1880, dismissing his appeal filed in the District Office, October
7, 1879, from your decision of August II, 1879, rejectin~ his claim to
certain lands in sections 2 and 3, 5 N., 5 E., Stockton District, California, contested by Alvin Stevens, Joseph Stevens, William G. Runyon, and
others.
Owen was not, at the .date o( your decision, represented by counsel,
and your instructions to the Register and Receiver directed them to '' give
notice to all parties in interest of the purport of this decision, give sixty
days from the date of your notice for appeal, and at the expiration of said
period, report promptly the action taken."
Appeal was filed October 7, 1879, and copies sent by the Register to
the contesting claimants.
On the 9th of November, Messrs. Mullan and Hyde, having been employed by Mr. Owen, filed direct in your office a copy of said appeal, and
asked the usual time to prepare argument.
This request was granted by
you November 11, 1879, and on the 8th of December th~ argument was
duly filed, and copy served on opposing counsel.
On the 12th of December, Messrs Britton and Gray filed a motion to
dismiss the appeal, as not taken in time ; and, after argument by counsel,
and a report from the Register, showing the date when it was filed, and
sending up the .original appeal, you rendered your decision sustaining the
motion, and dismissing the said appeal.
I think the appeal was in time. Your instructions of August 11, "deciding the case, charged the Register and Receiver with the duty of giving the notice, and directed them to give sixty days from the date of.such
notice for appeal, and to report at the expiration of said period." You
did not serve any other notice upon the appellant. He was clearly entitled to take the time-sixty dayi;-from the receipt of notice by the
Register and Receiver, and file his appeal with them. for report to you, as
by your instructions. This he did, within less than sixty days, even from
the date of your action .
But there is another instruction which applies to this case, being promulgated pending the action therein, and not inconsistent with the
special instruction. By your General Circular of September 1, 1879,
thousands of copies of which have been given to the public, you provided
on page 371 that "the appeal" from your decision "must be filed either
with the Register and Receiver for transmission, or with the Commissioner, within sixty days from receipt, by the party or his attorney, of the
notice of the decision."
.
Rule 7 of the Regulations of October 9, 1878, provided that "notice
of an appeal from the Commissioner's decision must be filed in the General Land-Office, and served on the appellee, or his counsel, by the appellants, within sixty days from service of notice of decision."
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This is the only provision as to time, except in cases of mail service
under Rule 10, and if literally and stringently construed, would require
notice direct from you to the parties, when no resident attorney appeared;
a thing manifestly impracticable, since you could not be in possession, in
every case, of the proper post-office address. Some notices must perforce
be sent through the local office ; and in such cases proper regulations
require the Register and Receiver to represent the official action, and
make it their duty to transmit the notice and return the appeal, if filed.
Consequently, your circular of September I, 1879, and the special instructions given, must'be held to have been issu_edin aid of the general provision, and in harmony with it, in such proceedings as the one under consideration.
Your circular is an authorized official publication, "showing the manner of proceeding to obtain title to public lands," and has a much wider
distribution than the Rules of Practice. A matter so clearly set out for
the information of contestants should not be set aside for a seeming inconsistency witp. the previously published Rules, but should stand as the
true exposition in case of apparent conflict, especially where vital rights
are involved in mere technical questions of construction and formality,
such as those relating to the filing and perfecting of an appeal.
You will, therefore, require the parties to this contest to close their
argument upon the merits within a reasonable ·time, and when complete
you will submit the case, with a full report of the antecedent action of
your office, for proper determination upon the appeal.

McGOVERN vs. BARTELS.
Ez Parle Statemmt .-After an appeal is taken, it is error to re-open a case and reverse
the former decision on an ez part, statement.
Ejful of Appea/.-An appeal removes a cause entirely, subjecting the law and the facts
to review and a re-trial.
A,ting &trelary GORHAM lo Commissioner WJLLIAMSON,Ju/y
19, 1876 .

I have considered the case of Peter McGovern vs. Frederick J. Bartels, involving the right of the latter under his soldier's homestead entry,
comink up on appeal by McGovern.
·
This was originally a contest for abandonment against Bartels, held
June 25, 1875, wherein he made default, and whjch you, September 28,
1875, decided adversely to him, holding the charge to be sustained.
From this decision Bartels, November 8, 1875, appealed.
You had previously, and on December 9, 1873, suspended his entry
because " he had failed to furnish a certificate of his discharge from
the United States service," requii:ing him, if unable to furnish said
paper, to present testimony corroborative of his affidavit of service.
This proof of service he furnished in April, 1874.
January 6, 1876, you reviewed your former decision, and held as
follows: " I have to state that it appears from the papers now before
me that Mr. Bartels is entitled to a credit of three years, eight months
and eight days, by reason of military service rendered by him during
the late war, which, with the one year and eight months that elapsed
from date of entry to the time of ordering contest, makes the five years
of settlement and cultivation required by the statute within which time
contests may be initiated under section 2297 Revised Statutes.
16

•
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" The matter as to compliance with the requirements of the statute
cannot now be determined under the section referred to, but will be considered when the party shall have made final proof . I therefore modify
my decision of the 26th September last, to the extent of dismissing the
contest, with a view to a further examination of the case when the final
proof comes up."
I find in the case a letter of Bartels, dated July 10, 1875, addressed to
you, also an affidavit by him dated April 5, 1876. He therein admits
his absence from the land up to January 17, 1876, a ~riod of two years
and two months from entry, but attempts to excuse it by setting up the
suspension C1f his entry before recited on December 9, 1873, for proof of
service, notice of the removal of which he alleges he did not receive until
notice of decision of January 6 last, reached him, informing him that
contest had been dismissed and his entry reinstated, whereupon he took
up his residence upon the land.
This too is the substance of his appeal of April 5 last. The point seems
so frivolous as to scarcely require answer, and you have ignored it in
passing upon the case.
There was no suspension of the land from entry. It was simply a
warning to him that if he did not furnish the necessary proof to complete
his entry it would be cancelled. He evidently so understood it, for he
stated in his letter of July 10, 1875, as one reason why he did not appear
at the trial for abandonment, that he believed that the " Commissioner
had cancelled my homestead claim on the ground" of his failure to furnish
the evidence called for. His present position is manifestly an afterthought.
He was in nowise excused by said suspension from a full and faithful
compliance with the law. His failure to take up residence on the land
for over two years from date of entry was abandonment within the fifth
section of the homestead act, now section 2297 R. S., and cause for summary cancellation, unless proof was barred by expiration of the five years
mentioned in said section.
In my decision of April II, 1876, in case of Weber vs. Gourley, I held
that " a residence for the period of five years from date of entry on the
land claimed is a compliance with the [homestead] law; but the question
of such residence may, under proper restrictions, be investigated at any
time before the title is perfected by the issuing of patent.''
That is, that
the limitation is upon the time of abandonment, and not upon the time
of making proof thereof. Applying this principle to the case in hand,
it follows that it was proper to receive proof of non-compliance with law
in the matter of his residence, and direct the cancellation of his entry.
Another point presented by counsel for McGovern demands consideration. Calling attention to the fact that after appeal by Bartels from your
decision of September 28, 1875, you, on the strength of an ex parle
showing by the latter, reopened the case and and reversed your own decision-this, he contends, you had no authority to do.
This point I think is well taken, for after appeal, the case was beyond
your jurisdiction.
"An appeal removes a cause entirely, subjecting the
law and fact to a review and re-trial."
U.S. vs Goodwin (7 Cranch
108.) The San Pedro (2 Wheaton 141.) Wiscart vs. Dauchy (3 Dall.
321.)
This leads to the same practical result, to wit, setting aside your action
after your first decision, and affirming it in directing the canceling of his
entry for abandonment.
I reverse your decision of January 6, last, and affirm that of Sept. 28,
1875.
.
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ISAAC KIRK.
Attonuy-Gnural .-There is no appeal from the Secretary of the Interior's decision to
the Atttomey-General . '
Acting- Set:ntary BELL lo Commissioner WILUAMSON, August 18, 1877 .

Section 356 of the Revised Statutes declares that "the head of any
Executive Department may require the opinion of the Attorney-General
on any question of law arising in the administration of his department."
The obvious meaning of this section is that when the head of an Executive Department entertains doubts on questions of law, he is at liberty to
take the opinion of the Attorney-General.
That it does 110/ mean that
he shall ·take such opinion whenever asked to do so by parties to cases
which he has decided, and about which he entertains no doubt, is evident
from the fact that that would be virtually saying that an appeal would lie
from the decision of the head of a department to the Attorney-General,
a doctrine which no one would maintain.
In the case in hand, Kirk's
application was denied by your office and your action was approved by
the department.
A motion for a review was also overruled by the department. Entertaining no doubt of the correctness of this action, I must
decline acceding to Mr. Montgomery's request, and you will so inform
hlm.

W. A. STONE.
Letter of lnquiry.-An appeal does not lie from a reply by the Commissionerofthe Gen eral Land Office to a mere letter of inquiry.
Secretary CHANDLER to Commissioner BURDETT, Jan. 22, 1876.

I have considered the appeal of W. A. Stone, from your decision of
December 5, 1875. The appeal should be dismissed for the reason that
in this case Mr. Stone does not make application to have you take any action, and your letter is merely a reply to a letter of inquiry. When Mr.
Stone shall have made an application in proper form for the return of the
purcha,;e money, and submitted his proofs ih support of the same, an appeal will lie from your decision thereon; but no appeal can be entertained
from a reply by you to a mere letter of inquiry.

CLARK vs. CARTER.
App,al-Fi11al as lo Fac/1.-A failure to appeal from the decision of the local officers
is final as to the facts, and such decision will be disturbed only where fraud or gross
irregularity is suggested on the face of the papers; or, where the decision is contrary
to existing laws and regulations ; or, in the event of disagreeing decisions by the
local officers. An appeal from the Commissioner's decision cannot restore rights lost
by failure to appeal from the decision of the local officers.
Acting Secretary BELL to Commissioner WILLIAMSON, Nov. 9, 188o.

I have considered the appeal of Frank A. Clark from your decision of
December 6, 1879, in the case of said Clark vs. William Carter.
Carter made timber culture entry No. 236, June 15, 1877, upon certain lands in section 15, town . 14, range 45 E., Colfax, Washington Ty.,
and Clark initiated a contest against him, upon the allegation that he
had failed to comply with the requirements of the law, and had abandoned
his entry. The local officers found that the allegations were not sustained
by the testimony, and recommended the dismissal of the contest, and
that Carter's entry remain intact.

•
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Ther~ was no appeal from this decision.
On December 6, 1879, you reviewed the facts and the law of the case,
and affirmed the decision of the local officers, and from your decision
Clark appeals to this department.
In my decision of April 29, 1880, in the case of Benston vs. Northern
Pacific Railroad Company (referring also therein to my decision of March
14, 1879, in the case of Weber vs. Western Pacific Railroad CompanyCopp, May, 1879), I held that "the decision of the local officers, being
within the scope of their authority, and \mappealed from, was final and
conclusive; and, hence, that the subsequent proceedings in the case are
erroneous," and that, having been improperly submitted to this Department, it must be dismissed.
The Rules of Practice make a failure to appeal froi:n the decision of
the local officers final as to the facts, and such decision will not be disturbed by your office, except where fraud or gross irregularity is suggested
on the face of the papers, or where the decision is contrary to existing
laws or regulations, or in the event of disagreeing decisions by the local
officers; in either of which cases, the Rules authorize you to reverse or
modify their decision, under the general supervisory powers conferred
upon you by section 453, Revised Statutes.
.
As it appears from your decision that the law and the facts of the case
were correctly found by the local officers, and as it is within neither of
the named exceptions to the rule, your consideration thereof was uncalled
for and erroneous, and the decision of the local officers must be held
final. And as the appeal from your decision cannot restore rights lost by
failure to appeal from the decision of the local office, and as, hence, the
case is erroneously submitted to this department, it must be dismissed.

TOLL vs. PETTINGILL

ET AL.

No Appea/.-Where

no appeal is taken from a decision of the General Land-Office
within sixty days from the proper service of notice of the same, such decision becomes
final.
Secretary DELANO to Commissioner BUllDE'IT, june 29, 1875.

I have had before me the case of George Toll vs. Benjamin F. Pettingill and James A. Lott, involving the right to the N. E. ¼, sec. 26, T.
1 N., R. 1 W., Salt Lake district, Utah.
September 25, 1874, you considered the case and decided it in favor
of Lott, and allowed sixty days from service of notice by local officers for
appeal.
·
Notice of decision was served November 2, 1874; the sixty days for
appeal expired January 1, 1875. No appeal having been filed in that
time, your decision became final.
What purports to be an appeal by Toll, filed in your office January
13, 1875, is dismissed.
EATON

vs. CALIFORNIA&:

OREGON R.R.

CO.

Award is Final.-Where a party fails to appeal from the action of the local officers, the
award becomes final as to his right, and is not subject to review by the General Land.
Office.
Se,relary CHANDLER lo Commisno,cer WILLIAMSON, july 20, 1876.

I have considered the appeal of the California and Oregon Railroad
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Company from your decision of September 17, 1875, in the case of
George W. Eaton vs. California and Oregon Railroad Company.
Upon consideration of the proof, the Register and Receiver" decided
that George W. Eaton is not entitled to file his declaratory statement for
the tract claimed, and that the land in question inures to the California
and Oregon Railroad Company." This decision was made December
30, 1874, and notice served on Eaton on the following day. He took no
appeal from this decision.
The papers were forwarded to your office and the case was there reviewed; the decision of the Register and Receiver was reversed, and the
declaratory statement of Eaton was ordered to be received by them. In
this I think there was manifest error. The decision of the Register and
Receiver respecting Eaton's application not having been appealed from,
was final as to him, and was not subject to review by you. (Brown vs.
White, Copp's Land Laws, p. 298; Shuster vs. Grady, Ib., 314.)
It does not follow, however, that the railroad company is entitled to the
land. While the proof as to Haines' qualification as a pre-emptor is not
as full as could be desired, enough appears to raise a very strong presumption that he was qualified, and that his occupation of and claim to the
land was sufficient to except it from the grant.
Upon the evidence in the case, it would undoubtedly be your duty to
reflllie to certify and patent the land to the company. But it appears that
on the 7th of March, 1875, while this contest was pending in your office,
a patent was issued for the land in question to the railroad company.
By this act of gross carelessness, the burden of proof is cast upon the
Government to show that the lands did not pass by the grant to the company, and a further investigation is made necessary. I have, therefore,
to reverse your decision, allowing Eaton to file his declaratory statement
for the lamJ, and to direct that further proof be taken by the Register
and Receiver as to the qualifications of Haines as a pre-emptor at the
time he occupied the land. [Haines' preemption claim to the same land
had previously been canceled.]
If, on such proof, his qualification shall appear, you will renew your
demand on the company for a release of the land and return of the
patent; and, in case it shali refuse to comply therewith, you will report
the fact to me, in order that legal proceedings may be instituted to set
the patent aside.

•

• FAVRY vs. LANSDALE.
Waives ltis rifltt.-A
party who fails to appeal from a decision of the local officers,
waives the nght he may have possessed at the time .
.A,li,w &cretary GORHAM to Commusionn- WILLIAMSON, Octo6er 11, 1876.

November 10, 1872, Favry applied to file declaratory statement. His
application was rejected by the local officers, and from that decision he
did not appeal. His failure to do so must be considered as a waiver of
the rights he may have possessed at that time. This is the established rule
of the Department. Brown vs. White, Copp's Public La11dLaws, page
298; also case of George W. Eaton vs. California & Oregon Railroad
Company, decided July 2•0, 1876.
Your decision is, therefore, affirmed.

•

-
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DESOE vs. McKENZIE.
Wl,o/e Objution.--Objections cannot be considered when made piecemeal, but must be
presented at one time to receive consideration.
Secretary ScHURZ to Commissioner WILLIAMSON, Decnnber 21, J88o.

•

I have considered the application of Thomas McKenzie for review of
my decision of October 6, 1880, adverse to him, in. the case of Samuel
Desoe vs. said McKenzie, for the purpose of further considering his motion of October 191 1880, for dismissal of the case, on the ground that
no notice of Desoe's appeal from your decision of December 131 1878,
was served upon him.
Desoe filed his appeal on January 271 18791 within the time allowed
therefor, and on February 6th you directed him to file his exceptions
within thirty days.
·on August 231 1880, McKenzie asked for a cancellation of Desoe's
filing, because " since said date, February 6th, no further action appears
to have been taken in the case."
On further consideration, you overruled said motion on August 27th,
for the reason that Desoe's appeal sufficiently indicated his points 6f exception, and submitted the case to this Department.
On October 191 1880, McKenzie again moved to dismiss the case for
the reason that no notice of appeal had been served upon him or his attorneys, as required by the rules.
•
His first motion for dismissal was for want of exceptions, and his
second for want of notice of appeal.
The case was in the same condition on August 23d as October 19th,
and it was the duty of McKenzie to submit his whole objection at the
former date. This Department will not consider objections made piecemeal, but where a party has presented his case and the decision has been
adverse to him, will refuse subsequently to entertain technical objections
upon the same subject-matter, all of which might have been made at one
time, and some of which have been once adjudicated.
The adoption of such a practice would impose undue burdens upon the
Department, and unreasonably protract litigation.
I am of the opinion that it was too late, on October 19th, to make an
objection additional to that on August 23d; but that your adverse decision of August 27th must be held conclusive upon the whole subject-matter of the appeal ; also that the reason alleged for the motion of August
23d, to wit, the want of exceptions, must be considered a waiver of the
present objection, to wit, the want of notice of appeal, under the rule
that an objection to a proceeding is generally held to admit the regularity
of a prior proceeding; and hence, that the motion to close the case for
want of exceptions admitted that the rule in respect to notice of appeal
had been complied with.
The motion must be denied.

SPHULER vs. SOUTHERN PACIFIC R. R. CO.
Secretary

SCHURZ

to Commissi01ur WILLIAMSON Marci,

JO, 188o.

Time for appeal shall begin to run froni the time of notice to either the
Wa.c;hingtonattorney, or the local attorney, and that an appeal by either
within the time allowed from date of notice to him is sufficient.

TITLEII.-·PUBLIC
SALESANDPRIVATE
ENTRIES.
I. GENERAL
CIRCULAR
OFOCTOBER
1,1880.-FORMS
AND
REGULATIONS
.
•
The following is communicated in reference to the manner of acquiring
title to the public lands under different laws of Congress:
•The public lands referred to are included only within the States. ot
Alabama, Arkansas, California, Colorado, Florida, Illinois, Indiana, Iowa,
Kansas, Louisiana, Michigan, Minnesota, Mississippi, Missouri, Nebraska,
Nevada, Ohio, Oregon, Wisconsin, and the Territories of Arizona, Dakota, Idaho, Montana, New Mexico, Utah, Washington, and Wyoming.
These States and Territoties, with the exception of Ohio, Indiana, and
Illinois, are divided into land districts, in each of which there is a land
office established by law, with a Register and Receiver in attendance for
the sale or other disposal of the public lands therein . See sections 2234 to
•224 7 of the Revised Statutes of the United States, copies hereto attached,
No. I ; also list of land offices, on last page. Parties so desiring may
obtain at these offices any proper information regarding vacant public .
lands.
Of agricultural public lands there are two classes: the one class at $I. 25
per acre, which is designated as minimum, and .the other at $2.50 per acre,
or double minimum. The latter class consists of tracts embraced within
the alternate sections of land reserved to the United States in acts of Congress making grants within prescribed limits of the li~es of railroads , or
other works of internal improvements, to aid in the construction thereof,
such reserved sections being doubled in price . Congress, at its last session,
passed an act, approved June· 15, 1880 (copy attached, No. 16), the third
section of which reduces to $1.25 per acre any such lands then subject to
entry (meaning, in this connection, ordinary cash entry of offered larids)
which were put in market at the enhanced price prior to the 1st of January, 1861. Title may be acquired by purchase at public sale, or by ordinary "private entry," and in virtue of the pre-emption, homestead,
timber culture, and other laws.
BY PURCHASE AT PUBLIC SALE.

This may be done where lands are "offered" at public auction to the
highest bidder, either pursuant to proclamation by the President or public
notice given in accordance with directions from the General Land Office.
BY "PRIVATE

ENTRY"

Olt LOCATION.

The lands liable to disposal in this manner are those which have been
( 247}
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PUBLIC SALES AND PRIVATE ENTRIES.

offered at public sale, which were not then sold, and which have not since
been reserved or otherwise withdrawn from market. In this class of
offered and unreserved public lands the following steps may be taken to
acquire title:
The applicant will first present a written application to the Register for
the district in which the land desired is situated, describing the tract he
wishes to purchase, giving its area (Form 4-001). Thereupon the Register, if the tract is vacant, will so certify to the Receiver, stating the
price, and the applicant must then pay the amount of the purchase
money.
The Receiver will then issue his receipt for the money paid, in duplicate, giving to the purchaser a duplicate receipt (Form 4-131). The
Register will then issue his certificate of purchase (Form 4-189). At the
close of the month the Register and Receiver will make returns of the
sale to the General Land Office, from which, when the proceedings are
found regular, a patent or complete title will be issued; and on surrender
of the duplicate receipt such patent will be delivered, at the.option of the
patentee, either by the Commissioner at Washington or by the Register
at the district land office.
When patents are ready for delivery, they will in all cases be transmitted to the local office at which the location or entry was made, where
they can be obtained by the party entitled thereto, upon surrender of the
duplicate receipt, or certificate, as the case may be, unless the duplicate
shall have been previously filed in this office with a request that the patent
be delivered as requested by the person sending the same; and in no case
will the patent be delivered either from this or the local office except
upon receipt of such duplicate, or, in case of its loss from any cause,
upon the filing in lieu of the same of an affidavit made by the present
bona fide owner of the land, accounting for the loss of the same, and also
showing ownership of the tracts or a portion thereof embraced in the
patent.
In case the duplicate has been duly assigned by the locator, by a v:tlid
transfer in accordance with the laws governing transfers of realty in the
State where the land is situated, such assignment will be recognized by
this office and patent issued accordingly, provided the duplicate with the
assignment thereon shall be filed in this office prior to the issuing of
patent; but in no case will a patent be canceled for the purpose of makmg a reissue in the name of the assignee, where such assignment is not
in possession of the office prior to date of the patent. Transfers of this
kind must in all cases comply strictly with the law of the place, and if
the assignor be a married man, and the statute requires the wife to join
in the deed, it must be complied with, and in ca.c;eof failure in this or
other vital point the patent will follow strictly the recital of the certificate, and issue only in the name of the original purchaser. (Seep . 254.]
LOCATIONS WITH WARRANTS.

Application must be made as in cash cases, but must be accompanied
by a warrant duly assigned as the consideration for the land ; yet where
the tract is $2.50 per acre, the party, in addition to the surrendered warrant, must pay in cash $1.25 per acre, as the warrant is in satisfaction of
only so manr. acres at $1.25 per acre, or furnish a warrant of such denomination a.<;will, at the legal value of $1. 25 per acre, cover the rated price
of the land. For example: A tract of 40 acres of land, held at $2.50
per acre, can be paid for with a warrant calling for 40 acres and the pay-
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ment of $50 in cash, or by surrendering an eighty-acre warrant for the
same-the 40 acres to be in full satisfaction for the said location ; or a
tract of 80 acres, rated at $2.50 per acre, can be paid for by the surrender of two eighty-acre warrants. If there is a small excess in the area of
the tract over the quantity called for on the face of the warrant in any
case, such excess may be paid for in money.
·
A duplicate certificate of location will then be furnished the party, to
be held until the patent is delivered, as in cases of cash sales.
The following fees are chargeable by the land officers, and the several
amounts must be paid at tlu time of location:
For
For
For
For
For

a 40-acre warrant, 50 cents each to the register and receiver; total.
a 6o-acre warrant, 75 cents each to the register and receiver; total .
an So-acre warrant, $1 each to the register and receiver; total . . .
n 120-acre warrant, $1.50 each to the register and receiver; total .
a 16o-acre warrant, $2 each to the register and receiver; total . • •

•
.
.
•
•

. $1 oo
I 50
2 oo
• 3 oo
. 4 00

The above has reference to certain warrants issued under the act of
Congress of March 3, 1855, anc:! previous acts, giving public land as a
bounty for military services rendered prior to the passage of the acts in
former wars of the republic. The bounties given by law for military services in the late civil war were not given in land, but in money. The
only privileges granted to soldiers and sailors on account of military services rendered by them during the late civil war, in connection with the
public lands, are provided for in sections 2304 to 2309 of the Revised
Statutes (copies attached, No. 1), allowing homestead entries to be made
by them on condition of residence on the entered tracts, with cultivation
of the soil, for a prescribed period ..
AGRICULTURAL COLLEGE SCRIP.

This scrip may be usedFirst. In the location of land at "private miry," but when so used is
only applicable to lands not mineral which may be subject to private entry at $ 1. 2 5 per acre, and is restricted to a technical "quarter section" that is, land embraced by the quarter section lines indicated on the official
plats of survey; or it may be located on par/ of a "quarter section,"
where such part is taken as in full for a quarter ; but it cannot be applied
to different subdivisions to make an area equivalent to a quarter section.
The manner of proceeding to acquire title with this class of paper is the
same as in cash and warrant cases, the fees to be paid being the same as
on warrants. The location of this scrip at private entry is restricted to
three sections in each township of land, and ottt milli&nacres in any one
State.
Second. In payment of pre-emption claim.c;,iri the same manner and
under the same rules and regulations as govern the application to preemptions of military land warrants; this, too, without regard to the limitation as to the quantity located in a township or in any State.
Third. In payment for homesteads commuted under section 2301 of the
RevisedStatutes of the United States (copy attached) .
In addition to the foregoing, in reference to purchases at public offering
and purchases or locations at ordinary private entry, ft is to be noted that
the first section of the act of Congress of June 15, 1880 ( copy attached,
No. 16), having reference to cases of timber trespasses upon the public
lands committed prior to March 1, 1879, extends to such trespassers the
privilege of paying for the land upon which the offenses were so committed, at the price per acre for which; under 1lhe law in force at date of
I
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payment, the lands could be sold. This privilege of purchase is not confined to lands subject to private entry, but extends to any lands, not
mineral, subject to disposal under general existing laws. This section
cannot be construed to permit a party who falls within the class of offenders named to enter the land if the valid claim of another person shall have
attached prior to his application to purchase, and be still subsisting .
. Where lands are plainly subject to ordinary private entry, no special
application to purchase, other than the usual application in cases of private
entry, is required in order to enable the purchaser to avail himself of the
benefits of this act. When lands are not plainly subject to ordinary private entry, and application to purchase the same shall be made with a
view to securing . the immunity contemplated by said first section, the district officers will require the same to be presented under oath of the applicant, giving a full and detailed statement of all the facts upon which he
bases his claim to purchac;e. Such sworn statement should be corroborated
by the affidavits of credible witnesses, and the officers will thereupon
forward all the papers in a special letter to this office, allowing no entry
until so directed by me. Entries so allowed will be included in the regular cash returns and accounts, the papers being issued as usual in cash
entries, on which will be made a note referring to the act and the Commissioner's letter upon which the entry was allowed.
PRE-EMPTION [SEE TITLE IV.] ADMISSIBLE TO THE EXTENT OF ONE QUARTER SECTION, OR ONE HUNDRED AND SIXTY ACRES.

These are admitted under sections 2257 to 2288 of the Revised Statutes
of the United States, ( copies of which sections are hereto attached), upon
"offered'' and "unoffered" lands, and upon any of the unsurveyed lands
belonging to the United States, to which the Indian title is extin~ished,
although in the case of unsurveyed lands no definitive proceedmgs can
be had as to the completion of the title until after the surveys shall have
been extended and officially returned to the district land office.
The pre-emption privilege is restricted to heads of families, widows, or
single persons over the age of twenty-one, who are citizens of the United
States, or who have declared their intention to become citizens, as required by the naturalization laws. This does not include Indians, except
such as have ceased their tribal relations and been declared citizens by
treaties or acts of Congress.
The right of pre-emption, formerly extended by act of Congress of
March 3 1 1853, for one quarter section, or 160 acres, at the price of $2.50
per acre, to the alternate United States or reserved sections along the
line of railroads, is continued by the Revised Statutes, sections 2257,
2259, and 2279.
·
Section 2281 thereof protects the rights of settlers on sections along
the line of railroads where settlement existed prior to withdrawal, and
in such cases allows the land to be taken by the pre-emptors at $1.25 per
acre, but requires that they shall file the proper notices of their c1aims
and make proof and payment as in other cases.
Where the tract is "offered'' land, the party must file with the district
land office his declafatory statement as to the fact of his settlement within
thirty days from the date of said settlement (Form 4-534), and within
one year from the date of settlement, must appear before the Register and
Receiver and make proof of his actual residence on, and cultivation of, the
tract, and secure the same by paying easlz, or locating thereon military
bounty land warrants or agra:ultural,college scrip, according to law; or
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private claim scrip may now be used,under act of Congress of January
28, 1879 (copy attached, No. 10).
Where the tract has been surveyed and not offered at public sale, the
claimant must file his declaratory statement within three months from
date of settlement (Form 4-535), and make proof and payment within
thirty months after the expiration of ·the three months allowed for filing
his declaratory notice, or, in other words, within thirty-three months
from the date of settlement (Forms 4-189, 4-536, and 4-535).
Where settlements are made on unsurvryed lands, settlers are required,
within three months after the date of the receipt at the district land-office
of the approved plat of the township embracing their claims, to file their
declaratory statement with the Register of the proper land-office (Form
4-535), and thereafter to make proof and payment for the tract within
thirty months from the expiration of said three months (Forms 4-061,
4-375, and 4-374}.
The pre-emption filings provided for as above may be relinquished by
the claimants in writing before the Register or Receiver of the proper
district land-office, or the relinquishment may be executed by the claimant on the back of the declaratory statement -receipt, duly witnessed and
acknowledged in the manner requisite under the laws of the State or
Territory in which the land is situated for the transfer of real estate.
After relinquishment filed in the district land-office, the tract embraced
in the filing will be held subject to the claim of any other settler, according to the first ·section, act of May 14, 1880 ( copy attached, No. 14). If
the receipt is lost, or from any other cause cannot be produced, the relinquishment must be accompanied by the affidavit of the party showing the
fact.
When two or more settlers on unsurveyed land are found upon survey
to be residing upon, or to have valuable improvements upon, the same
smallest legal subdivision, they maymake joint entry of such tract, and
separate entries of the residue of their claims. This joint entry may be
made in pursuance of contract between the parties, or without it. -(Revised Statutes, section 2274.)
Should the settler in either of the aforesaid cases die before establishing
his claim within the period limited by law, the title may be perfected by
the executor, administrator, or one of the heirs, by making the requisite
proof of settlement and paying for the land, the entry to be made m the
name of" the heirs" of the deceased settler, and the patent will be issued
accordingly. The legal representatives of the deceased pre-emptor are
entitled to mµ.e the entry at any time within the period during which
the pre-emptor would have been entitled to do so had he lived.
Section 2261 of the Revised Statutes prohibits the second filin~ of a
declaratory statement by any pre-emptor qualified at the date of his first
filing, where said filing has been in all respects legal. Where the first fil.
ing, however, is illegal from any cause, not the wilful act of the party, he
has the right to make a second and legal filing.
In the first section of the act of Congress of July 1, 1879, entitled
"An act for the relief of settlers on the public lands in districts subject
to grasshopper incursions,'' it is providedThat it shall be lawful for homestead and pre-emption settlers on the public lands, and
in all cases where pre-emptions are authorized by law, where crops have been or may be
destroyed or seriously injured by grasshoppers, to leave and be absent from said lands,
under such rules and regulations, as to proof of the same, as the Commissioner of the
General Land-Office shall prescribe; but in no case shall such absence extend beyond
one year continuoualy; and during such absence no adverse rights shall attach to said
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lands, such settlers being allowed to resume and perfect their settlement as though no
such absence had occurred.

And in its second section it is provided..;...
That the time for making final proof and payment by pre-emptors whose crops shall
have been destroyed or injured as aforesaid, may, in the discretion of the Commissioner
of the General Land-Office, be extended for one year after the expiration of the term of
absence provided for in the first section of this act; and all the rights and privileges
extended by this act to homestead and pre-emption settlers shall apply to and include .
the settlers under an act entitled "An act to encourage the growth of timber on western
prairies," approved March third, eighteen hundred and seventy-three, and the acts amendatory thereof.

The proof required in the first section of said act may consist of the
affidavit of the claimant, giving the particulars of the alleged destruction
or serious injury of crops by grasshoppers, and the affidavits of two or
more witnesses corroborative thereof, and should be submitted at time of
making final proof through the Register and Receiver of the proper district
land-office. The particulars given should be such as to admit of a decision whether the absence was justified by law or not, and should of course
indicate at what time the party left the land and when he resumed his
settlement.
Written notice of intended absence, signed by the party, should be
filed with the Register and Receiver when he leaves his claim, and be
noted on the tract book; this for the protection of the claimant, and as
notice to those who might otherwise make settlement and attempt to obtain title.
·
Claimants desiring the extension of time provided for in the second
section of said act may apply therefor through the same officers, the air
plication to be supported by the same character of proof. · The affidavits
required in cases under said act, as before indicated, may be made before
any officer using a seal and authorized to administer oaths, or before the
Register or Receiver of the district land-office.
In view of recent sufferings from drought in the States of Kansas and
Nebraska, Congress passed an act entitled "An act for the relief of certain homestead and pre-emption settlers in Kansas and Nebraska," ap~
proved June 4, 1880, which reads as follows, viz:
That it shall be lawful for homestead and pre-emption settlers on the public lands or
pre-emption settlers upon Indian reservations in the States of Kansas and Nebraska west
of the sixth principal meridian, where there has been a loss or failure of crops from unavoidable cause, in the y~r of 1879 or 188o, to leave and be absent from said lands until the first day of October, 1881, under such rules and regulations as to proof and notice
as the Commissioner of the General Land-Office may prescribe; and during said absence
no adverse rights shall attach to said lands, such settlers being allowed to resume and
perfect their settlement as though no such absence had occurred .
•
SEC. 2. That the time for making final proof and payment by such pre-emptors is
hereby extended for one year after the expiration of the term of absence provided for in
the first section of this act; but in cases where the purchase money is by law payable in
installments, the first unpaid installment shall be held not to be due until one year after
the expiration of the leave of absence aforesil.id.

It will be seen that the provisions of this act have reference only to
such lands as lie west of the sixth principal meridian in the States of
Kansas and Nebraska. Lands in other States or Territories are not reeast of
ferred to; nor are those lands in Kansas and Nebraska which
the sixth principal meridian. The lands to which its provisions apply are
included in th~ land-districts of Wichita, Salina, Concordia, Larned,
Kirwin, and Wa-Keeney, all the districts except Topeka and Independence, in Kansas, and Niobrara, Norfolk, Lincoln, Grand Island, North
Platte, Bloomington, and Beatrice, all the districts in Nebraska.
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Under the provisions of this act, homestead and pre-emption settlers
on the public lands, and pre-emption settlers upon Indian reservations
within the section of country indicated, who have suffered from loss or
failure of crops from unavoidable causes in the year ,1879 or 1880, may
leave and be absent from their lands until the first day of October, 1881,
- without their ri~ht to the same being impaired thereby. The pre-emption settlers entitled to its benefits are allowed also an extension of time
fior making final proof and payment for one year from the first of October, 1881; and where the purchase money is by law payable in installments, this act provides that the first unpaid installment shall be held
not to be due until one year after the eXJ?iration of such leave of absence.
This right of absence is not ayailable m any case in which there has not
been "a loss or failure of crops from unavoidable cause in the year 1879
or 1880;" hence, when a settler not actually entitled to the benefits of
this act absents himself from his claim, it will be liable to be regarded as
an abandonment, and adverse claims may be recognized.
As in cases arising under the grasshopper act of July 1, 1879, before
mentioned, the settler desiring to leave his claim under this act should file
with the Register and Receiver of the proper district land office a written
notice of his intention to do so, bearing his signature, and embracing a
statement that he has sustained a loss or failure of his crops in 1879 or
1880, this being necessary for his own protection, and as notice due parties who 1Pight otherwise initiate claims to the land.
At date of final proof by any party who shall have availed himself of
this act, he must show by satisfactory proof the period of absence and
specific facts making appear the loss or failure of crops from unavoidable
cause in 1879 or 1880, on account of which he was entitled to its benefits.
The proof should consist of the party's own testimony, corroborated by
that of two or more disinterested witnesses.
After a party shall have filed the notice of intended absence under this
act, no contest involving his right to the land can be instituted prior to
the expiration of the legal term of absence to which he is entitled. If the
party should be fraudulently absent, it will be a matter of investigation
in the regular manner thereafter. All notices filed will be duly entered
on the recOTds of the district office, and reported with the final proof
made in the case.
Provision is made by act of Congress of June 8, 1880 (copy attached,
No. 15), whereby the rights of pre-emption claimants becoming insane
may be proved up, and their claims perfected by any person duly author- ·
ized to act for them during their disability.
1. Such claims must have been initiated in full compliance with law,
by persons who were citizens or had declared their intention to become
citizens, and were in other respects duly qualified.
2. The party for whose benefit the act shall be invoked must have become insane subsequent to the initiation of his claim, and the act will not
be construed to cure a failure to comply with the law when such failure
occurred prior to such insanity.
•
3. Claimant must have complied with the law up to the time of becoming insane, and proof of compliance will be required to cover only the
period prior to such insanity.
4. The final proof must be made by a party whose authority to act for
the insane person during such disability shall be duly certified under seal
of the proper probate court.
Before final proof is made on pre~emption claims and entries allowed,
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. it is necessary that public notice be given under the act of Congress of
March 3, 1879, as pointed out with regard to homestead claims under the
next succeeding title; and parties interested in the issue of pre-emption
and other patents are further advised that, in a decision of the Hon. Assistant Secretary of the Interior, of July 27, 1880, in the case of Horace
Whitaker ex rd. Nathan H. Garretson v. The Southern Pacific Railroad·
Company and Wesley M. Slater, the following instructions are promulgated for the government of this office:
•

* * * I think it 1s n9t a correct practice to issue a pre-emption patent to an
assignee in any case. The law as to the issuance of patents is well stated in the case of
McGarrahan vs. New ldria Co. (49 Cal ., 33S) thus : "Neither the President, however,
nor any officer, has other power * * * to sign or to cause the seal of the Land
Office to be affixed to patents than such as is conferr'M by statute of the United States."
(See also Stoddard vs. Chambers , 2 How ., 318 ; McGarrahan vs. Mining Co., s"pra;
sections 450 and 4S3 of the Revised Statutes; and act of June 19, 1878, (20 Stat ., 183-)
I find nothing in the pre-emption law requiring the issuance of patents to assignees of
pre-emptors, and the labor of examining into assignments ought not to be assumed by
your office, to say nothing of the evils that may result from issuing patents to assignees
in pre-empt ion cases. The same doctrine applies to all cases of the issuance of patents
except where the statutes expressly recognize the right of an assignee to take pa.tent in
bis own name .
LAWS EXTENDING

THE HOMES1"EAD PRIVILEGE.

[SEE TITI.E

III.]

I. The laws extending the homestead privilege, embraced in sections
2289 to 2312 of the Revised Statutes ( copies attached), give to every
citizen, and to those who have declared their intention to become citizens, the right to a homestead on surveyed lands . This right was limited
by section 2289 of the Revised Statutes, as the maximum quan~ity, to 160
acres of the class of ordinary public lands held by law at $1.25 per acre,
when disposed of to cash purchasers, or 80 acres of the class of lands
embraced in the alternate sections, along the lines of railroads or other
works of internal improvement, reserved to the United States in acts of
Congress making grants of land in aid of the construction of such works,
and the price thereof increased to $2.50 per acre . By act of Congress
of March 3, 1879 (copy attached, No. 11), it was enacted that from and
after its passage " the even sections within the limits of any grant of public lands to any railroad company, or to any military road company, or
to any State in aid of any railroad or military road, shall be open to settlers under the homestead laws to the extent of one hundred and sixty
acres to each settler," thus doing away in this class of entries with the
distinction between ordinary minimum and double minimum lands, or
lands held at $1.25 per acre and lands held at J2.50 per acre, which had
existed under section 2289 of the Revised Statutes of the United States.,
so far as the double minimum lands may be found in evm sections within
the limits of land grants for railroads or military roads. These provisions did not extend so as to embrace any double minimum lands in odd
numbered sections, or in the limits of grants for any other description of
public works. By act of July 1, 1879 (copy attached, No. 12), the same
provisions were extended to the odd sections in the States of Missouri
and Arkansas, where the odd sections were reserved to the United States,
the price of the lands therein enhanced, and the evm sections granted
for the purposes of improvement . Both acts were inoperative in any case
where the even sections were granted, the odd being reserved, and not
within the States of Missouri and Arkansas, as in Alabama and Mississippi ; but the double minimum lands in the two last mentioned States
having been brought into market at the enhanced price prior to the 1st
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of January, 1861, are now reduced to $1.25 per acre under the third section of the act of June 15, 1880 (copy attached, No. 16).
To obtain a homestead the party must, in connection with his application (Form 4-007), make an affidavit (Form 4-063), before the Register
or Receiver, that he is over the age of twenty-one or the head of a family;
that he is a citizen of the United States, or has declared his intention to
become such : and that .the entry is made for his exclusive use and benefit, and for actual settlement and cultivation; and must pay the legal fee
and that part of the commissions which is payable when the entry is
made, as given in tables on page ~4.
Where the applicant has made actual settlement on the land he desires
to enter, but is prevented by reason of bodily infirmity, dis~nce, or other
good cause, from personal attendance at the district land-office, the affidavit may be made before the clerk of the court for the county within
which the land is situated, under section 2294 of the Revised Statutes.
On compliance by the party with the foregoing requirements, the Receiver will issue his receipt for the fee and that part of the commissions
paid (Form 4-137), a duplicate of which he will deliver to the party.
The matter will then be entered on the records of the district office and
reported to the General Land-Office.
II. An inceptive right is vested in the settler by such proceedings, and
upon faithful observance of the law in regard to settlement and cultivation
for the continuous term of five years, and at the expiration of that time,
or within two years thereafter, upon proper proof to the satisfaction of the
land officers (Forms 4-070, 4-369, and 4-370), and payment to the Receiver of that part of the commissions remaining to be paid, as given in
tables on page 24, the Receiver is.suing his receipt therefor, the ~cgister
will issue his certificate (Forms 4-140 and 4-196), and make proper returns to this office as the basis of a patent or complete title for the homestead. In regard to the requirement of continuous residence and cultivation in such cases, reference is made to the exceptions provided for in the
act of Congress of July 1, 1879, as ~ven above, with respect to grasshopper ravages, and within certain sections of Kansas and Nebraska provided
for by act of June 4, 1880, also given above, in cases of loss or failure of
crops from unavoidable causes, ihese acts being applicable to homestead
claims in like manner as to pre-emptions. And an inceptive right to a
homestead may now be acquired, and the period of continuous residence
and cultivation begin to run, prior to the date of formal entry at the district land-office, by the party making actual settlement on the tract desired, provided the entry at the district office is made within the prescribed
period thereafter as in pre-emptions. The third section of the act of May
14, 1880 (copy attached, No. 14), places homestead settlers on public
lands on the same footing with pre-emption settlers under existing laws.
· This section protects the claim of an actual settler upon· unsurveyed land
not yet open to entry at the district office, provided he shall make homestead entry of the land within three months from the filing of the township plat of survey in the district land-office, the same as the pre-emptor
is now protected by filing his declaratory statement within the same
period; and if the homestead settler shall fully comply with the law as to
continuous residence and cultivation, his settlement defeats all claims intervening between its date and the date of filing his homestead application. In making final proof, his five years of residence and cultivation
will commence from date of actual settlement.
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NOTE.-The law is specific in requiring final proof to be made within two years after
the expiration of the five years from day of entry.

Under the act of Congress of March 3, 1879 (copy attached, No. 13),
any settler desiring to make final proof must first file with the Register of
the proper land-office a written notice of his intention to do so. Such
notice must describe the land claimed, and the claimant must give the
names and residences of the witnesses by whom the necessary facts as to
settlement, residence, cultivation, etc., are to be established. (See Form
4-348.)
The filmg of such notice must be accompanied by a deposit of sufficient
money to pay the cost of publishing the·notice to be given by the Register.
Upon the filing of the notice by the applicant, the Register shall publish a notice of such application once each week for a period of thirty
days, in a newspaper which he shall designate, by an order written on
said application as published nearest the land described in the application, and he shall also post said notice in some conspicuous place in his
office for the same period. A compliance with the law will require the
notice to be published wet:kly five times, because four weekly publications
would not cover a period of thirty days.
The notice to be given by the Register must state that application to
make final proof has been filed ; the name of the applicant; the kind of
entry, whether homestead or pre-emption; a description of the land,
and the names and residences of the witnesses as stated in the application.
(See Form 4-347 .)
To save expense, the Register may embrace two or more cases in one
publication, when it can be done consistently with the legal requirements
of publication, in a newspaper published nearest the 1and, as per attached
Form •4-347¾,
When proof is filed that notice has been given in the manner and for
the time required by said act of Congress, the applicant will be entitled
to make final proof, as provided by law.
The proof that requisite notice has been given will be the certificate
of the Register that the notice of the application (a copy of which should
be annexed to the certificate) was posted by him in a conspicuous place
in his office for a period of thirty days (Form 4-227), and the affidavit of
the publisher or foreman of the newspaper that the notice (a copy of
which notice must be annexed to the affidavit) was published in said
newspaper once each week for five successive weeks. ·
The proof of the publication and posting of the notice must be filed
and preserved by the Register, to be forwarded to this office with the final
papers when issued.
In making final proof the homestead party may appear in person at the
district land-office with his witnesses, and there make the affidavit and
proof required in support of his claim, or he may proceed under the act
of March 3, 1877 (copy attached, No. 2). This prescribes that the party
desiring to avail himself thereof must appear with his witnesses before
the judge of a court of record of the county and State, or district and
Territory, in which the land. is situated, and there make the final proof
required by law, according to the forms prescribed, Nos. 4-070, 4-369,
and 4-370, which proof, duly authenticated by the court seal, is required
to be transtnitted by the judge or clerk of the court to the Register and
Receiver, together with the fee and charges allowed by law. See 3d, 10th,
and 12th subdivisions of section 2238 of the Revised Statutes of the United States (copy attached).
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. The judge being absent in any case, the proof may be made before the
clerk of the proper court. The fact of the absence of the judge must be
certified in the papers by the clerk acting in his place.
If the land in any case is situated in an unorganized county, the statute
provides that the party may proceed to make the proof, in the manner
mdicated, in any adjacent county in the State or Territory. The fact
that the county in which the land lies is unorganized, and that the county
in which the proof is made is adjacent thereto, must be certified by the
officer.
In any case where the final proof shall be transmitted to the Register
and Receiver, a-; contemplated in this act, and the full amount of money
due shall be paid, they will carefully examine the proof, and, if no objection appears, proceed to issue the receipt and certificate in the case, and
make proper returns to this office as the ·basis of a patent or complete
title for the homestead, pursuant to existing laws. If any objection appears, they will promptly notify the party and advise him of his rights in
the matter.
When a homestead §Cttler dies before the consummation of his claim,
the widow, or in case of her death the heirs, may continue settlement or
cultivation, and obtain the.title upon requisite proof at the proper time.
If the widow proves up, title passes to her; if she dies before proving up
and the heirs make the proof, the title will vest in them.
Where both parents die, leaving infant children, the homestead may be
sold for cash for the benefit of such children, and the purchaser will receive title from the United States, or the patent will issue to the infants
on proof of settlement OI" cultivation for the prescribed period.
Under the act of Congress of June 8, 1880 (copy attached,. No. 15),
parties whose homestead entries were regularly made according to law,
and who afterwards became insane, may be represented for making final
proof and perfecting their entries by any person whose authority to act
for them during their disability shall be duly certified under seal of the
proper probate court. This act shall not be construed to cure failure to
comply with the law where the failure occurred prior to the insanity of
the claimant. Final proof \.Viiinot be received until the expiration of
the five years, but proof of residence and cultivation will be required to
cover only the period prior to such insanity. If a claimant becomes insane after expiration of the period of residence, etc., the act will be construed to permit his guardian to act for him within tne time in which he
might have made final entry himself. The proof must show the regularity
of the entry, and therefore that the claimant was either a citizen or had
filed his declaration to become one according to the naturalization laws
at date of entry, but further proof will not be required as to citizenship.
The sale of a homestead claim by the settler to another party before
completion of title is not recognized by this office, and vests no title or
equities in the purchaser. In making final proof, the settler is by law
required to swear that no part of the land has been alienated, except as
provided in section 2288 of the Revised Statutes, for church, cemetery,
or school purposes, or the right of way of railroads. So far, however, as
regards homestead entries made prior to the 15th of June, 1880, forlands
properly subject to such entry, the second section of the act of Congress
of that date ( copy attached, No. 16) provides that the persons •to whom
the rights of those having so entered for homesteads may have been attempted to be transfered by bona fide instruments in writing may entitle
themselves to said lands by paying the government price therefor, less the
17
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fee and commissions paid on the entries. Instructions relative to such
cases will be found in place below.
III. As the law allows but one homestead privilege, a settler relinquishing or abandoning his claim cannot thereafter make a second entry ; although where an entry is canceled as invalid for some reason other than
abandonment, and not the willful act of the party, he is not thereby debarred from entering again, if in other respects entitled, and may have
the fee and commissions paid on the canceled entry refunded on proper
application under the act of June 16, 1880; or, if he so elect, he may,
by special instructions from this office, be allowed credit for such fee and
commissions on a new homestead entry .
By the first section of the act of May 14, 1880 (copy attached, No. 14),
it is enacted " that when a pre-emption, homestead, or timber-culture
claimant shall file a written relinquishment of his claim in the local landoffice, the land covered by such claim shall be held as open to settlement
and entry, without further action on the part of the Commissioner of the
General Land-Office." The district land officers are instructed not to
accept or act upon any relinquishment, unless made before them, which
has not been duly subscribed by the claimant Qn the back of his duplicate
receipt, and acknowledged, witnessed, and executed in the manner requisite under the laws of the State or Territory in which the land is situated
for the valid transfer of real estate. In case of the loss of the duplicate
receipt, an affidavit of such loss must accompany the written telinquishment.
Immediately upon a relinquishment, duly executed as above, being received at their office, the Register will note on the relinquishment, over
his signature, the day and hour of its receipt, will write the words " Canceled by relinquishment" (giving date) opposite the record of the entry
in the tract book, the register of entries, and the register of receipts, and
draw a line over the number of the entry on the township plat.
On Monday of each week they are directed to transmit to this office all
the relinquishments which have been accepted by them during the preceding week. When the relinquishment shall have been received and noted
as above, they will hold the land embraced in the relinquished entry as
subject to settlement or entry by the first legal claimant; the intent of
said section; as understood by me, being only to prevent the delay formerly resulting from awaiting action on such relinquishments by this office.
IV. Where application is made to contest the validity of a homestead
entry on the ground of abandonment, the party must file his affidavit with
the district land officers, setting forth the allegations on which his application is founded, describing the tract, and giving the name of the settler.
Upon this the officers will set apart a day for hearing, giving all the parties in interest due notice of the time and place of trial .
In cases of inability to make personal service of the notice, and when
it becomes necessary to serve it by publication, the act of Congress of June
3, x878, directs that the same shall "be printed in some newspaper printed
in the county where the land in contest lies; and if no newspaper be
printed in such county, then in the newspaper printed in the county nearest to such land." After the trial, the land officers will transmit the testimony, with their joint report, for the action of this office, according to
Rules of Practice approved October 9, 1878, ~ven in separate circular.
The contestant must defray the expenses incident to such a contest.
Under the second section of the act of Congress of May 14, 1880, before
referred to, if Jte succeeds in the contest, and procures the cancellation
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of the entry, he will be notified thereof, and for a period of thirty days
from such notice will be allowed a preference right to institute a claim to
the land over any other person who may desire to do so.
V. According to the principles laid down in the decisions rendered by
the United States Supreme Court in the case of Atherton vs. Fowler, 6
Otto 513, and the case of Hosmer vs. Wallace, 7 Otto 575, the preference right of a bona ft.de actual settler will be recognized as against any
other party seeking title to the tract covered by his settlement, under the
pre-emption, homestead, or timber culture laws.
VI. When an individual has made settlement on a tract and filed his
pre-emption declaration therefor, he may change his filing wito a homestead, if he continues in good faith to comply with the pre-emption laws
until the change is effected; and by an act of Congress of May 27, 1878,
( copy attached, No. 3), the time during, which the party has resided upon
and claimed the land as a pre-emptor will be credited upon the period
of residence and cultivation required under the homestead laws. In so
doing he is required in his first homestead affidavit to set forth the fact of
a previous pre-emption filing, the time of actual residence thereunder,
and the intention to claim the benefit of such time as provided for in the
act. In making final proof on his homestead entry he is required, in addition to the usual affidavit and proof, to make the prescribed "pre-emption homestead affidavit" (Form 4-071).
VII. If 'the homestead settler does not wish to remain five years on
his tract, the law permits him to pay for it with cash or warrants or agricultural college scrip, upon ·making proof of settlement and cultivation
for a period of not less than six months from the date of entry to the
time of payment; or. payment may now be made with private claim scrip
under the act of January 28, 1879 (copy attached, No. 10).
This proof of actual settlement and cultivation must be the affidavit of
the party (Form 4-069) made before the district officers, in addition to
the testimony usual in making final homestead proof (Forms 4-369 and
4-370), or the party may, under the act of June 9, 1880, make the required affidavit before the clerk of any court of record of the county and
State or district and Territory in which the land is situated ; or if in any
unorganized county, he may make such affidavit in a similar manner in
any adjacent county in the State or Territory.
With respect to the class of homestead entries made prior to the 15th
June, 1880, the act of Congress that day approved (copy attached, No.
16) provides another method of acquiring title to the land by purchase.
Under section 2, duly qualified persons who, prior to June 15, 1880,
entered, under any of the homestead laws, lands properly subject to such
entry, are permitted to obtain title by paying the government price, less
the fee and commissions paid thereon.
In allowing entries of this class, the district officers will require proof
that the party was twenty-one years of age, or the head of a family, was
a citizen or had declared his intention to become a citizen of the United
States, and was in other respects entitled to make the entry.
When homestead entries made prior to June 15, 1880, have been attempted to be transferred by bona fide instrument in writing, the persons
to whom such transfers were made are likewise authorized to obtain title
by like payments and with like deductions of fees and commissions.
In J?Crmitting entries by transferees, they will first ascertain whether
the original homestead entry was a valid entry under the homestead laws.
They will then require the instrument in writing by whicb it was sought
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to transfer such homestead right to be filed, together with the best evidence attainable of the bona fide character of the transfer, including the
affidavit of the party who seeks to purchase. They will also require satisfactory proof that the attempted transfer was made prior to June 15,
1880. In cases of doubt as to the propriety of allowing the application
to purchase, they should refer all the papers to this office, with a full
statement of facts and their opinion.
1
No entry will be allowed under the second section when the orignal
homestead entry was not a valid entry; nor when an entry under the
homestead laws shall have been made on the same land subsequent to the
original enttiy; nor if the land was embraced in a prior valid entry at the
date of such original homestead entry; nor where adverse legal rights of
any character exist at the date of the application to purchase.
Applications to purchase under said second section will be made on
Form 4-001, as in case of ordinary cash entry, and must be accompanied
by the Receiver's duplicate homestead receipt, or, if that has been lost or
destroyed, by an affidavit setting forth such fact, and giving the Register's and Receiver's number and date of the original homestead entry.
It must also be stated in the application that the same is made under the
second section of the act of June 15, 1880. Where the duplicate receipt
has been lost or destroyed, and the application to purchase is made by
the original homestead party, the applicant must take oath that he has
not transferred nor attempted to transfer his homestead rights' under said
entry, nor assigned his right to receive the repayment of the ·fees, commissions, and excess payments paid thereon. The Register will certify
to the Receiver the amount to be allowed as credit for fees and commissions already paid, the applicant first making oath that said fees and commissions have not been repaid, and that no application for such repayment
has been made.
Entries under said second section will receive current Register's and
Receiver's numbers in the regular cash series, and will be returned in the
same manner as in other cases of cash entry, referring, however, in each
instance, on the cash abstracts, certificates, and receipts, to the date of
the act authorizing the entry, the Register's and Receiver's number of
the original homestead application, and the amount allowed as credit for
fees and commissions, as follows: "Act June 15, 1880. Original homestead entry No. -.
Credit for fees and commissions, t,---."
Final homestead proof not being required in these cases, no advertisement or notice of intention to make final proof is necessary, and no final
homestead fees are to be paid or·collected.
Warrants and scrip, made receivable by law for lands subject to sale at
private entry, or in commutation of homestead or pre-emption rights, and
certificates of deposit on account of surveys, will be deemed receivable
for lands purchased under the act of June 15, 1880.
The existing rule must, however, be observed, that where the value of
warrants or scrip exceeds that of the land entered therewith, no repayment
is authorized, but the warrant or scrip applied must be fully surrendered ..
In such case, there would be no claim for repayment on account of the
fee and commissions paid on the original homestead entry.
Vlll. There· is a class of homesteads designated as "adjoining farm
and rehomesteads." In these cases the law allows an applicant 011:ming
siding on an on'ginal farm to enter other land lying contiguous thereto,
which shall not, with such farm, exceed in the aggregate 160 acres.
Thus, for example, a party owning or occupying 80 acres may enter 80
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additional, without regard to price, whether held at $1.25 or $2.50 per
acre; or, if owning 40 acres, he may enter 120 acres additional of land
held at $1.25 per acre, or of land held at $2.50 per acre, where 160 acres
is now the maximum quantity of double minimum land subject to homestead entry; but cannot exceed the maximum of 80 acres where the land
proposed to be entered is held at $2.50 per acre, and where 80 acres is
still the legal maximum in reference to that class of lands, under section
2289 of the Revised Statutes as modified by the acts of Congress of March
3, 1879, July 1, 1879, and June 15, 1880, before mentioned.
· In applying for an entry of this class, the party must make affidavit
(Form 4-066) describing the tract which he owns and upon which he resides as his original farm. In making final proof it is not required that
he should prove actual residence on the separate tract entered; but if he
does not, it must appear from the proof adduced (Forms 4-369, 4-370,
and 4-067, the t'wo former to be modified to suit the circumstances of the
case) that he has continued for the period required by law to reside upon
and cultivate the original farm tract, making use of the entered tract as a
part of the homestead.
IX. The act of March 3, 1879 (copy attached, No. 11), in addition to
its provisions already referred to, provides, first, that "any person who
has under existing laws taken a homestead on any even section within the
limits of any railroad or military road land grant, and who by existing
laws shall have been restricted to 80 acres, may enter under the homestead laws an additional 80 acres adjoining the land embraced in his original entry, if such additional land be subject to entry," without payment
of fees and commissions, and that "the residence and cultivation of such
person upon and of the land embraced in his original entry shall be considered residence· and cultivation for the same length of time upon and of
the land embraced in his additional entry, and shall be deducted from the
five years' residence required by law," with the proviso, however, that in
no case shall patent issue "until the person has actually, and in conformity with the homestead laws, occupied, resided upon, and cultivated the
land" embraced in his additional entry "at least one year." The act of
July 1, 1879, is similar in effect.
Upon any party proposing to enter an additional tract under these provisions, the Register and Receiver will require him to submit proof which
shall set forth the particulars of his existing entry and of his compliance
with the legal requirements regarding the same, according to forms provided for use in making final proof, 4-369 and 4-370, as also to swear
that he did not serve in the Army or Navy of the United States during
the late civil war for ninety days or more, as the class of persons who thus
served .were not restricted to eighty acres under previously existing laws,
and, therefore, are not entitled to the benefits of the acts referred to, and
to make homestead application and affidavit according to attached Forms
4-018 and 4-086. The required proof is found necessary to ascertain the
status of the original entry at the date of application for the benefit of the
said acts, and also the credit for residence and cultivation to which the
party who made the same may be entitled, according to their provisions,
in perfecting his title under the additional or new entry to be allowed,
without waiting the arrival of the time when final proof on the latter is to
be made. With reference, however, to cases in which final proof on the
original entries has been made and the certificate issued, the requirement
of proof as herein direct¢ may be omitted, and in lieu thereof a reference
made in reporting the case to the certificate issued, giving its number and
date, so that it may be identified on the records of this office.
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These requirements having been complied with, the Register and Receiver will then, if they find his original entry to be intact on their records,
whether patented or not, and if no objection appears in any respect, allow
the entry applied for, note the same on their records, giving it the proper
number in the regular homestead series, and report it with their monthly
homestead returns, indicating its character as an additional entry under
said act on the margin of their monthly abstracts, with a reference to the
original entry by its number, and the description of the land. The money
columns in the abstracts will of course be left blank, since there will be
no fees and commissions paid.
In this class of entries the party, if still resident on the orignal entry
tract, will not be required to remove therefrom to the additional entry ·
tract in order to make a new residence on the latter, as the two forming
one body of land, residence on either will be regarded as satisfying the
legal requirement; b11tin making final proof on the additional entry, the
party must show such residence, with occupancy and cultivation of the
tract taken as additional under said act, for five years from the date of
entry thereof, less the time to be deducted on account of residence and
cultivation on the original entry, which shall not exceed four years in any
case.

Second. The acts further provide that should the person so elect he may,
instead of making an additional entry, "surrender his existing entry to
the United States for cancellation, and thereupon be entitled to enter
lands under the homestead laws the same as if the surrendered entry had
not been made," with the same provisions, as regards fees and commissions not being required, and requiring settlement and cultivation, occupation, and residence, as have been already stated with re~ard to additiona:J entries. In case of any party electing to surrender his entry under
this act, the Register and Receiver will receive his relinquishment, which
shall specify for what purpose made, and be accompanied by the duplicate
receipt issued for the relinquished entry, or by a statement under oath
showing a good reason for its absence, report the case in a special letter
to this office, and await instructions before proceeding further in the matter. Relinquishments may be made in the same manner hereinbefore provided for.
Provisions for the benefit of soldiers and sailors of the late war, their
widows and minor orphan chiltiren.-Sections 2304, 2305, 2306, 2307,
2308, and 2309 of the Revised Statutes, for the benefit of soldiers and
sailors, their widows, and minor orphan children, provide-1st. In section 2304, that every soldier and officer in the army, and
every seaman, marine, and officer of the navy, who served for not Jess
than ·ninety days in the army or navy of the United States, "during the
recent rebellion," and who was honorably discharged, and has remained
loyal to the government, may enter, under the provisions of the homestead law, 160 acres of the public land, to be taken, if desired, from the
class of double minimum lands.
2d. In section 2305, that the time of his service, or the whole term of
his enlistment if the party was discharged on account of wounds or disability incurred in the line of duty, shall be deducted from the period of
five years, during which, as per sectio~ 2291, the claimant must, to perfect
title, reside upon and cultivate the entered tract, but with the proviso that
the party shall, in every case, reside upon, improve, and cultivate his
homestead for a period of at least one year after .heshall have commenced
his improvements.

PUBLIC SALES AND PRIVATE ENTRIES.

263

3d. That any person entitled to the benefits of section 2304, who had,
prior to the 22d of June, 1874, made a homestead entry of less than 160
acres, may enter an additional quantity of land sufficient to make, with
the previous entrr., 16o acres.
4th. That the widow, if unmarried, or in case of her death or marriage1
. then the minor orphan children, of a person who would be entitled to
the benefits of section 2304, may enter land under its provisions, with the
additional pri,·ilege accorded, that if the person died during his term of
enlistm~nt, the widow or minor children shall have the benefit of the
whole term of enlistment.
5th. That any person entitled to the benefit of section 2304 may file
his claim for a tract of land throu~h an agent, and shall have six months
thereafter within which to make his entry and commence his settlement
and improvement upon the land.
The following is the course of proceedings for parties to avail them•
selves of the benefits of these sections of the Revised Statutes in making
homestead entries:
1st. On the party producing the proper proof of his right to do so,
immediate entry of the tract desired may be made: but if the party so
elect, he may file a declaration (Form 4-273) to the effect that he claims
a specified tract of land as his homestead, and that he takes it for actual
settlement and cultivation. The Register and Receiver will number the
declarations so filed in a separate series, according to the order of filing,
enter them on their records, and with their monthly returns forward an
abstract, to embrace all declarations of this class filed with them during
the month. Thereafter, at any time within six months from the date of
filing, the party may come forward, make his entry of the land (Forms
of application and affidavits, 4-015 and· 4-065) and commence his settle •
ment and -improvement. Should the party present his declaration through
an agent, as authorized by section 2309, said agent must produce a duly
executed power of attorney from the principal desiring to make the entry,
who will be bound by the selection his agent may make the same as
thou~h made by himself. Where the party has failed to make entry
withm six months from the date of filing, he is not thereby debarred
from making entry of the tract filed for, unless some adverse right has
intervened ; and if so, he may enter some other tract that is still vacant.
2nd. The claims of widows and minor orphan children may be initiated
by declaration, as above. Minor orphan children can act only by their
duly appointed guardians, who must file certified copies of the powers of
guardianship, which must be transmitted to this office by the Registers
and Receivers with their abstracts of declarations. The law does not
require, as a condition to enjoying its benefits, that the party should first
file a declaratory statement, and, as before stated, immediate entry may
be made.
3rd. Where a party entitled desires to make an additional entry of a
quantity which, with his original entry, shall not exceed one hundred
and sixty acres, it is required that a full recital of military service be pre•
sented to this office, with due proof of the identity of the party making
the claim, and with proper reference to his original homestead entry, giv•
ing the name of the district office, date and number of entry, and
description of the land. In addition, a detailed statement, under oath,
must be filed by the party in interest, setting forth the facts respecting
his right to make the entry, and, containing his declaration that he has
not in any manner exercised his right, either by previous entry or appli•
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cation, or by sale, transfer, or power of attorney, but that the same
remains in him unimpaired . He must also declare, under oath, that he
has made full compliance with the homestead law in the matter of residence upon, cultivation and improvement of, his original homestead
entry, and should further recite whether or not he has proved up his
claim and received a patent of the land.
When these papers are filed and examined, they_will, if found satisfactory, be returned with a certificate attached recognizing the right of the
party to make additional entry under• the law; and when presented with
a proper application at any district land office, either by the party entitled
or his agent or attorney, they will be accepted by the Register and
Receiver, and forwarded with the entry papers to this office in the usual
manner.
The fee for examination and certificate, under the seal of the office,
will be $I, which must in all cases accompany the papers presented for
approval. [Fee not now required.-ED .]
Where the party's first entry has been consummated, the Register and
Receiver will require him to make application in the form prescribed
(No. 4-008), and to pay the same fee and commissions as in cases of
original entry; the Receiver will issue his receipt for the money paid, and
these papers will receive the current date and the proper numbers in their
homestead series. Then, to complete the transaction-it being an object,
for the convenience of business, that the additional entry papers, and
. the final papers therefor, in such cases, shall be kept separate and distinct
-the party will make payment of the usual final commissions on the
entered tract, for which the Receiver will issue his receipt; the Register
will thereupon issue his final certificate for the additional tract (Form 4197), the receipt and certificate to bear their proper numbers in the final
homestead series, likewise a reference to the original entry and to the
final certificate thereon by their number, and also by their district where
the party's first entry shall have been made in a different district.
In case the party has not made proof on his original homestead entry
when he applies for additional land, he will be allowed to make the additional entry on proper application, as above stated, and paying the
usual fee and commissions, for which the Receiver will issue his receipt,
the papers to receive their proper numbers in the homestead series, with
a reference thereon to the original entry. Thereafter, when the party
shall make final proof on the original entry, he will be required to pay
the final commissions on both entries, when a final receipt will be issued
for the money, and thereupon a final certificate issued to call both for the
tract in the original entry and the additional tract. On these papers the
Register and Receiver will make a reference to the original and the additional entry, and on them one patent will issue for both ; yet where it
happens that the original entry and the additional entry are made in different land districts, this rule must be departed from so far as regards the
issuing of one final certificate and receipt for both.
The following proof will be required of parties applying for the benefits
of sections 2304, 2305, and 2307, in addition to the prescribed affidavit
of the applicant:
1st. Certified copy of certificate of discharge, showing when the party
enlisted and when he was discharged; or the affidavit of two respectable,
disinterested witnesses corroborative of the allegations contained in the
prescribed affidavit (Form 4-065) on these points , or, if neither can be
procured, the party's affidavit to that effect.
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2d. In case of widows, the prescribed evidence of military service of
the husband, as above, with affidavit of widowhood, giving date of the
husband's death:
3d. ·In· case of minor orphan children, in addition to the prescribed
evidence of military service of the father, proof of death or marriage of
the mother. Evidence of death may be the testimony of two witnesses,
or certificate of a physician duly attested. Evidence of marriage may
be certified copy of marriage certificate, or of the record of same, or
testimony of two witnesses to the marriage ceremony.
The Register and Receiver will be allowed to charge one dollar each for
receiving and filing the initiatory declaration of the parties in cases
where such declarations are filed. This fee the Receiver will account for
in the usual manner, indicating the same in his account as fees for
"homestead declarations," which will' be charged against the maximum
of $3,000 now allowed by law. In the States and Ter~itories for which
50 per centum additional is allowed by the twelfth subdivision of section
2238 of the Revised Statutes, the additional allowance will apply to the
fee herein named, viz: California, Oregon, Washington, Nevada, Colorado, Idaho, New Mexico, Arizona, Utah, Wyoming, and Montana.
Provisions for the benefit of Indians.-The fifteenth and sixteenth sections of the act of March 3, 1875 (copy attached, No. 9), extends the
benefits of the homestead act of May 20, 1862, and the acts amendatory
thereof (now embodied in sections 2290, 2291, 2292, and 2295 to 2302,
inclusive, of the Revised Statutes) to any Indian, born in the United
States, who is the head of a family, or who has arrived at the age of
twenty-one years, and who has abandoned, or may hereafter abandon,
his tribal relations, with the exception that the provisions of the eighth
section of said act of 1862 (section 2301 of the Revised Statutes) shall
not be held to apply to entries made thereunder, and with the proviso
that the title to lands acquired by any Indian by virtue thereof shall not
be subject to alienation or incumbrance, either · by voluntary conveyance,
or the judgment, decree, or order of any court, and shall be and remain
inalienable for' a period of five years from the date o{ the patent issued
therefor.
·
An Indian desiring to enter public Ian·d under this act must make application to the Re~ister and Receiver of the proper district land-office;
also an affidavit scttmg forth the fact of his Indian character; that he was
born in the United States; that he is the head of a 'family or has arrived
at the age of twenty-one years; that he has abandoned his tribal relations
and adopted the habits an.d pursuits of civilized life (Form 4-079),
and this must be corroborated by the affidavits of two or more disinterested witnes.c;es(Form 4-077 ).
If no objection appears, the Register and Receiver will then permit
him to enter the tract desired according to existing regulations, so far as
applicable, under the homestead law, the Register writing across the face
of the application (Form 4-007) the words "Indian homestead-act of
March 3, 1875;" they will note the entry on their records and make returns thereof to this office, with which they will send the affidavits submitted. It will be observed that the provisions of the eighth section of
the act of May 20, 1862 (section 2301 of the Revised Statutes), which
admits of the commuting of homestead to cash entries, do not apply to
this class of homesteads.
All lands obtained under the homestead laws are exempt from liability
for debts contracted prior to the issuing of patent therefor.
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For homestead entries on lands in Michigan, Wisconsin, Iowa, Missouri,
Minnesota, Kansas, Nebraska, Dakota, Alabama, Mississippi, Louisiana,
Arkansas, and Florida, commissions and fees are to be paid according to
the following table:

Acres.

--J6o
8o
40
16o

8o
40

Price
per
acre.
$2
2
2
J
I
I

50
50
so
25
25
25

Commissions.
Payable wl,m
entry is made.
$8 00

4
2
4
2
I

Fee.

Payable when
Payable when
urlijicat, issues. entry is made.
$8 00

4
2
4
2
J

00
00
00
00
00

00
00
00
00
00

$10
5
s
10
s

5

Total of fee and
commi.s&ions.

00
00
00
00

J26 00

9

18

00
00
00

00
00

9

00

13

7 00

In addition to the States and Territories above named, the same rates

will apply to Ohio, Indiana, and Illinois, if any vacant tract can be
found liable to entry in these three States, where but very few isolated
tracts of public land remain undisposed of.
In the Pacific and other political divisions, viz: on lands in California,
Nevada, Oregon, Colorado, New Mexico, and Washington, and in Arizona, Idaho, Utah, Wyoming, and Montana, the commissions and fees
are to be paid according to the following table:
Acres.

--J6o
8o
40

16o

8o
40

Price
per
acre.
$2
2
2
J
J
J

CommissionL
Payable w~m
miry is mad,.

so
50

$12

50

3 00
• 6 00
3 00
J 50

25
25
25

00

6 oo

Fee.

Payable when Payable when
urlijicate issues. entry is made.
$12 00
6 oo
3 00
6 00
3 00
J 50

$JO

00

5

00

5 00
JO 00

5 00
5 00

Total of fee and
commissions.

134 00
17 00
JJ 00

23

00

JJ 00
8 00

OHIO, INDIANA, AND ILLINOIS.

In reference to disposal of any remnant of public lands in these States,
it may be proper here to introduce the following regulations for the ad,nission of ent, ies by the Commissioner of the General Land- Office, under
act of Mard: 3, I877, in States where there are no distn·ct land-offices:
The act of Congress of March 3, 1877, making appropriations for the
legislative, executive, and judicial expenses of the government for the year
ending June 30, 1878, provjdes: "That public lands situated in States
in which there are no land-offices may be entered at the General LandOffice subject to the provisions of law touching the entry of public lands;
and that the necessary proofs and affidavits required in such cases may be
made before some officer competent to administer· oaths, whose official
character shall 1?Cduly certified by the clerk of a court of record; and
moneys received by the Commissioner of the General Land-Office for
lands entered by cash entry shall be covered into the Treasury."
Under these provisions the Commissioner of the General Land-Office
is prepared to perform the duties which by law were devolved upon the
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Registers and Receiver of the district land-offices at Chillicothe, Ohio,
Springfield, Illinois, and Indianapolis, Indiana, prior to the abolition of
those offices by act of Congress of July 31, 1876.
In so doing, he will receive applications accompanied by the purchase
money, or fees and commissions, as the case may be, from parties desiring
to enter any isolated tracts which may remain undisposed of in said States,
either from the parties in person or through the mails, and in like manner
any proof or payment proper to perfect entries already made, take the
proper action thereon, and duly advise the parties in regular course of
business.
The following method will be observed in carrying into effect the provisions of the act :
1st. A clerk has been designated by the Commissioner to receive and
act upon the applications which may be offered for such entries, and to
have charge of the correspondence connected therewith; all moneys received to go into the charge of the receiving clerk, designated under section 461 of the United States Revised Statutes, and any moneys found to
belong to. the United States on the cases being finally passed upon to be
turned over to the Treasury according to law.
2d. Applications will be immediately entered in a preliminary abstract
for each State in the order in which they are received; will be carefully
examined in connection with the plats, files, and records, and admitted
or rejected, according to the law and instructions governing the case.
From such preliminary abstracts the admitted applications will be carried
to a regular monthly abstract, and the proper certificates and receipts
will be issued by the Commissioner, acting as e:&•offidoRegister and Receiver. The entries thus admitted will be properly posted in the tract
books, and the papers therefor placed on file, for such further action as
may be necessary. These entries will be numbered consecutively in continuation of the series entered upon at the respective district offices. The
applicants will be promptly advised of the result of the examination, and,
where the desired entries are admitted, will be furnished with the appropriate paper, to be held as evidence of title until the delivery of the patents.
3d. In case of conflicting applications, that which is first received shall
be first acted upon, as above directed, and will be considered as giving
the applicant the legal right to the tract applied for, if unexceptionable
in other respects.
LAWS. TO PROMOTE TIMBER CULTURE.
[SEE TITLE V.]
The timber culture act of March 3, 1873, having been amended by the
act of March 13, 1874, the latter has been further amended by the act of
June 14, 1878 (copy attached, No. 4).
I. Certain provisions of the act of March 13, 1874, are repealed by the
act of June 14, 1878.
1. The act of March 13, 1874, at the close of its first section, contains
the following: "Provided, That not more than one-quarter of any section
shall be thus granted, and that no person shall make more than one entry
under the provisions of this act, unless fractional subdivisions of less than
forty acres are entered, which, in the aggregate, shall not exceed one
quarter section." In the act of June 14, 1878, the concluding words,
"unless fractional subdivisions of less than forty acres are entered, which,
in the aggregate, shall not exceed one quarter section,'' are omitted.
Hence, the rule forbidding more than on,e entry is made universal, and
will govern in all future cases.
'
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2. The provision of the act of March 13, 1874, requiring that the trees
shall be not "more than twelve feet apart each way," is omitted from the
act of June 14, 1878. The latter requires, however, that the final proof
shall show "that not less than twenty-seven hundred trees .were planted
on each acre, and that at the time of making such proof there shall be
growing at least six-hundred and seventy-five living and thrifty trees to
each acre."
3. The closing sentence of the second section of the act of March 13,
1874, provides that "in case of the death of a person who has complied
with the provisions of this act for the period of three years, his heirs or
legal representatives shall have the option to . comply with the provisions
of this act, and receive, at the expiration of eight years, a patent for one
hundred and sixty acres, or receive, without delay, a patent for forty acres,
relinquishing all claim to the remainder.'' -This provision is not contained in the act of June 1_4,1878.
4. The following section of the act of March 13, 1874, relating to
homestead entries on which timber is cultivated, is omitted from the act
of June 14, 1878:

SEC. 4. That each and every person who, under the provisions of the act entitled "An
act to secure homesteads to actual ~ttlers on the public domain," approved May 20,
1862, or any amendment thereto, having a homestead on said public domain, who, at any
time after the end of the third year of his or her residence thereon, shall, in addition to
the settlement and improve1_11ents
now required by law, have had under cultivation, for
bvo years, one acre of timber, the trees thereon not being more than twelve feet apart
each way, and in a good thrifty condition, for each and every sixteen acres of said homestead, shall, upon due proof of such fact by two credible witnesses, receive his or her
patent for said homestead.

The _rights of claimants under entries actually made according to the
act of March 13, 1874, before the 14th June, 1878, when the amendatory
act took effect, are not affected by the repeal of the provisions referred
to. The parties interested, if they so elect, may consummate their
entries according to the provisions of the act under which they were
initiated . And homestead entries made before the 14th June, 1878, will
be patented according to the fourth section above quoted, where the facts
are such as to bring the cases within its provisions, and the interested
parties so desire. But entries made since that time must be adjusted
according to· the principles of the law as modified by the amendatory act.
II. The principal pomts to be observed in proceedings thereunder may
be stated as follows :
1. The privilege of entry under the act of June 14, 1878, is confined
to persons who are heads of families, or over twenty-one years of age,
and who are citizens of the United States, or have declared their intention to become such, according to the naturalization laws.
2. The affidavit required for initiating an entry under the act of June
14, 1878, may be made before the Register or Receiver of the district
office for the land district embracing the desired tract, before the clerk of
some court of record, or before any officer authorized to administer oaths
in that district.
3. Not more than 160 acres in any one section can be entered under
this act, and no person can make· more than one entry thereunder. •
4. The ratio of area required to be broken, planted, etc., in all entries
under the act of June 14, 1878, is one-sixluntk of the land embraced in
the entry, except where the entered tract is less than 40 acres, in which
case it is one-sixteenth of that quantity. The party making an entry of
a quarter section, or 160 acres, is required to break or plow five 3:Cres
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covered thereby during the first year, and five acres in addition during
the second year. The five acres broken or plowed during the first year
he is required to cultivate by raising a crop, or otherwise, during the
second year,• and to plant in timber, seeds, 10r cuttings during the third
year. The five acres broken or plowed during the second year he is required to cultivate by raising a crop, or otherwise, during the third year,
and to plant in timber, seeds, or cuttings during the fourth year. The
tracts embraced in entries of a less quantity than one quarter section are
required to l5e broken or plowed, cultivated, and planted in trees, treeseeds, or cuttings, during the same periods, and to the same extent, in
proportion to their total areas, as are provided for in entries of a quartersection. Provision is made in the act for an extension of time in case
the trees, seeds, or cuttings planted should be destroyed by grasshoppers
or by extreme and unusual drought.
5. If, at the expiration of eight years from the date of entry, or at any
time within fiv~ years thereafter, the person making the entry, or, if he
be dead, his heirs or legal representatives, shall prove, by two credible
witnesses, the planting, cultivating, and protecting of the timber for not
less than eight years, according to the provisions of the act of June 14,
1878, he or they will be entitled to a patent for the land embraced in the
entry. · The following classes of trees are recognized by this office as
_timber in the meaning of the law, viz: Ash, alder, birch, beech, black
-walnut, bas.c;
-wood, black locust, cedar, chestnut, cottonwood, elm, fir,
including spruce; hickory, honey locust, larch, maple, including box
elder; oak, pine, plane tree, otherwise called cotton tree, buttonwood or
sycamore ; service tree, otherwise called mountain ash ; white walnut,
otherwise called butternut; white willow, and white wood, otherwise
called tulip tree.
·
6. If, at any time after one year from the date of entry, and prior to
ttie issue of a patent therefor, the claimant shall fail to comply with any
of the legal requirements, then, and in that event, such entry will become
liable to. a contest in the manner provided in homestead -cases, and upon
due proof of such failure the entry will be canceled, and the land become
again subject to entry under the homestead laws, or by some other person
under the act of June 14, 1878.
7. No land acquired under the provisions of the act of June 14, 1878,
will in any event become liable to the satisfaction of any debt or debts
contracted prior to the issuing of the final certificate therefor.
8. The fees for entries under the act of June 14, 1878, are $Io if the
tract applied for is more than 80 acres, and $5 if it is 80 acres or less;
and the commissions of Registers and Receivers on all entries (irrespective
of area) are $4 ($2 to each) at the date of entry, and a like sum at the
date of final proof.
9. No distinction is made, as to area or the amount of fee and commissions, bet~een minimum and double minimum lands. A party may enter
160 acres of either on payment of the prescribed fee and commissions.
10. The fifth section of the act approved March 3, 1857, entitled "An
act in addition to an act to punish crimes against the United States, and
for other purposes," is extended to all oaths, affirmations, and affidavits
required or authorized by the act of June 14, 1878.
11. Parties who have already made entries under the timber culture
acts of March 3, 1873, and March 13, 1874, of which the act of June 14,
1878, is amendatory, may complete the same by compliance with the
requi.rements of the latter act; that is, they may do so by showing, at
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the time of making their final proof, that they have had under cultivation, as required by the ~t of June 14, 1878, an amount of timber sufficient to make the number of acres required thereby, being one-fourth
the number required by the"fonner acts. It will be sufficient for this if
the parties show that of the entire area embraced in their respective
entries they have cultivated in timber for the period required by the act
of 1878 an area not less than one-sixteenth part, and that they have then
growing upon such cultivated area the prescribed number of "living and
thrifty trees," viz, 6,750 where the entry is for 160 acres, 3,375 where
it is for So acres, and 1,688 where it is for 40 acres or less.
III. The following regulations are prescribed pursuant to the fifth section of the act of June 14, 1878, viz:
1. The Register and Receiver will not restr:ict entries under this act to
one quarter section only in each section, as was formerly done under the
acts to which this is amendatory, but may allow entries to be made of
subdivisions of different quarters of the same section, prqvided that each
entry shall form a compact body not exceeding 160 acres, and that not
more than .that quantity shall be entered in any one section. Before allowing any entry applied for, they will, by a careful examination of the plat
and tract books with reference to any previous entry or entries within the
limits of the same section, satisfy themselves that the desired entry is admissible under this rule.
·
2. When they shall have satisfied themselves that the land applied for
is properly subject to such entry, they will require the party to make the
prescribed affidavit and to pay the fee and that part of the commissions
payable at the date of entry, and the Receiver will issue his receipt therefor, in duplicate, giving the party a duplicate receipt. They will number
the entry in its order in a separate series of numbers, unless they have
already a series under the acts to which this act is amendatory, in which
case they will number the entry as one of that series; they will note tire
entry on their records and report it in their monthly returns, sending up
all the papers therein, with an abstract of the entries allowed d1uing the
month under this act. If the affidavit is made before a justice of the
peace, which the act admits of, his official character and the genuineness
of his signature must be certified under seal.
3. Wheri a contest is instituted, as contemplated in the third section of
the act of June 14, 1878, the contestant will be allowed to make application to enter the land. The Register will thereupon indorse on the application the date of its presentation, and will make the application and
the contestant's affidavit setting forth the grounds of contest the basis for
further proceedings, these papen; to accompany the report submitting the
case to the General Land-Office. Should the contest result in the cancellation of the contested entry, the contestant may then perfect his own,
but no preference right will be allowed under this section unless application is made by him at date of instituting contest. But refer~nce is here
made to the subsequent act of Congress ( copy attached, No. 14), approved
May 14, 1880, the provisions of which allowing preference rights apply to
timber culture entries as well as to homesteads and pre-emptions.
4. The fees and commissions in this class of e~tries the Receiver will
account for in the usual manner, indicating the same as fees and commissions on timber culture entries, which will be charged against the maximum of $3,000 now allowed by law.
5. In all cases under this act it will be required that trees shall be cultivated which shall be of the classes included in the term "tim!Jer," the
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cultivation of shrubbery and fruit trees not being sufficient. (See classes
of trees before mentioned.)
6. The applications, affidavits, and receipts in entries allgwed under
the act of June 14, 1878, will be made out according to the forms hereto
attached, Nos. 4-009, 4-073, ana 4-142.
The foregoing portion of this circular has reference to public lands
which are agricultural in character. There are special laws for the disposal of desert land~-,saline lands, town situ on the public domain, and
lands which are unfit for cultivation and valuable chiefly for timber or
stone.
DESERT LANDS.

[SEE TITLE XIII.]

By desert lands is meant a class of lands which will not, without irrigation, produce any agricultural crop. Land along streams and around
bodies of water which produces grass suitable for hay without artificial
irrigation, is not desert land within the meaning of the law, and such
lands are not subject to desert entry. Title to desert la&ds in any of the
following States and Territories may be acquired under the act of Congress of March 3, 1877 (copy attached, No. 5), viz, the Stales of California, Oregqn, and Nevada, and the Territories of Washington, Idaho,
Montana, Utah, W_yoming,An"wna, New Mexico, and Dakota. Any
party desiring to avail himself thereof must file with the Register·and
Receiver of the proper district land-office a declaration in form prescribed
(No. 4-274), which must be under oath, and may be executed before
either the Register or Receiver, or the clerk of any court of record having a seal. It must be set forth that the applicant is a citizen of the United States, or that he has declared his intention to become such, in which
ca.,;ea duly certified copy of his declaration of intention to become a citizen must be presented and filed. It must also be set up that the applicant ha.,;made no other declaration for desert lands under the provisions
of this act, and that he intends to reclaim the tract of land applied for,
not exceeding one section, by conducting water thereon within three
years from the date of his declaration. The declaration· must also contain a description of the land applied for, by legal subdivisions if surveyed,
or if unsurveyed as nearly as possible without a survey, by giving, with as
much clearness and precision as possible, the locality of the tract with
reference to known. and conspicuous landmarks or the established lines of
survey, so as to admit of its being thereafter readily identified when the
lines of survey come to be extended.
The law requires desert entries to be compact in form. The requirement of compactness will be held to be complied with on surveyed lands
when a -section, or part thereof, is described by legal subdivisions Gompact
with each other, as nearly in the form of a technical section as the situation of the land and its relation to other lands will admit of, althoukh
parts of two or more sections be taken to make up the quantity or equivalent of one section. But entries which show upon their face an absolute
departure from all reasonable requirements of compactness, and being
merely contiguous by the joining of ends to each other, will ·not be admitted, whether on surveyed or on unsurveyed lands.
On unsurveyed lands the degree of compactness required will be such
as, upon the adjustment of the lines after survey, will brmg the land within
the limits and general form of a technical section, or part therepf, as
nearly as may be.
In no case will the side lines be permitted to exceed one mile and a
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quarter, when the full quantity of six hundred and forty acres is entered. When the entry embraces a less quantity than a whole section, or
its equivalent, the limit t6 the side lines will be proportionately decreased.
Entries, whether by legal subdivisions on surveyed lands, or of an irregular form on unsurveyed lands, running along the margins or including
both sides of streams, and not being compact in any true sense, will not
be permitted.
.
As preliminary to the filing of the declaration, it must be satisfactorily
shown that the land therein described is desert land, as defined in the
second section of the act. To this end, the testimony of at least two disinterested and credible witnesses is required, whose testimony will be reduced to writing in the usual manner; or the evidence may be furnished
in the form of affidavits executed before the clerk of any court of record
having a seal, the credibilty of the witnesses to be certified by said clerk.
The witnesses must clearly state their acquaintace with the premises, and
the facts as-to the condition and situation of the land upon which they
base their judgment. A form of affidavit, to be sworn to and subscribed
by each witness is attached (No. 4-074). Where the land is sjtuated on
the borders of streams or lakes, evidence will also be required that the land
in its natural state is not productive of hay. After proof has been made
to the satisfaction of the district officers, the Receiver will receive from
the 'applicant the sum of twenty-five cents per acre for the land applied
for; the Register will receive and file his declaration, and they will jointly
issue, in duplicate, a certificate in the form attached (No. 4-199). One
of these duplicates will 1?edelivered to the applicant; the other will be
retained by the Register and Receiver with the declaration and proof.
They will bear a number according to the ord~r in which the certificate
was issued. The Register will keep a record of the certificates issued,
showing the number, date, amount paid, name of applicant, and description of the land applied for in each case, and, in addition, he will note
the same upon his plats and records as in cases of ordinary entry. At the
end of each month he will, with his regular returns, fonvard to this office
an abstract of the declarations filed and certificates issued under this act
during the month, accompanying same with the declarations and proofs
filed and the retained copy of certificate in each case. The Receiver will
also account for the money received under this act in the usual form. At
any time within three years after the date of filing the.declaration and the
issue of certificate, the proper party may make satisfactory proof of having
conducted water upon the land applied for. This proof must consist of
the testimony of at least two disinterested and credible witnesses, who
must appear in person before the Register and Receiver. They must
declare that they have personal knowledge of the condition of the land
applied for, and of the facts to which they testify; and their testimony
rriust be reduced to writing in the usual manner. (See Forms 4-372 and
4-373.) The party must also present and surrender the duplicate certifi~ate issued when the declaration was filed. When this is done, and the
final proof made to the satisfaction of the district officers, the Receiver
will receive the additional payment of one dollar per acre, receipt therefor in duplicate, as per Form 4-143, and give the party a duplicate receipt. The Register will also issue a final certificate of purchase (Form ·
4-200). They will give to these final certificates and receipts a special
series of numbers, and will make separate abstracts of same at the end of
each month, sending Up therewith the final certificates, receipts, and
proofs.
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In cases where declaratiohs shall be filed under this act for unsurveyed
lands, the Register and Receiver will immediately forward copies of the
declarations to the Surveyor-Genera], in order that the proper surveys may
be made. The claimants will be required to take their claims by legal
subdivisions when the lines of public surveys shall have been extended
over the same.
·
SALINJI! LANDS.

The act of Congress of January 12, 1877 (copy attached, No. 6), provides a mode of proceeding by which public lands indicated, by the fieldnotes of survey or otherwise, to be saline in dzara,ler may be rendered
subject to disposal.
Should l_rima fade evidence that certain tracts are saline in character
be filed with the Register and Receiver of the proper land-district, they
will design!te a time for a hearing at their office, and give no"tice to all
parties in interest, in order that they may have ample opportunity to be
present with their witnesses.
At t~e hearing, the witnesses will be thoroughly examined with regard
to the true character of the land, and whether the same contains any
known mines of gold, silver, cinnabar, lead, tin, copper, or other valual>le
mineral deposit, or any deposit of coal.
The witnesses will also be examined in regard to the extent of the saline
deposits upon the given tracts, and whether the same are claimed by any
person; if so, the names of the claimants and the extent of tht;ir improvements must be shown.
The testimony should also show the agricultural capacities of the land,
what kind of crops, if any, have been raised thereon, and the value
thereof. The testimony should be as full and complete as possible, and,
in addition to the leading points indicated above, everything of importance bearing upon the question of the character of the land should be
elicited at the hearing.
The Register and Receiver will transmit the testimony to this office with
their joint OJ?.inionthereon. When the case comes before this office, such
a decision will be rendered in regard to the character of the land as the
law and the facts may warrant.
Should the given tracts be adjudged agricultural, they will be subject to
disposal as such. Should the tracts be adjudged saline lands, the Register and Receiver will be instructed to offer the same for sale, after public
notice, at the local land-office of the district in which the same shall be
situated, and to sell said tract or tracts to the highest bidder for cash, at
a price not less than $ x. 2 5 per acre .
In ca5e said lands fail to sell when so offered, the same will be subject
to private sale at such land -office for cash, at a price not Jessthan $1. 25
per _acre, in t~e same manner as other public lands are sold, and already
md1cated herem.
·
The provisions of this act do not apply to any lands within the Territories, nor to any within the States of Mississippi, Louisiana, Flotida,
California, and Nevada, none of which have had a grant of salines _by act
of Congress.
TOWN SITES.

[ SEE TITL.K X.]

The eighth chapter of the Revised Statutes of the United States, comprising sections 2380 to 2394, and act of Congress of March 3, 1877
(copies attached, Nos. x and 7), prqvide for the disposal of town sites on
the public domain.
18
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There are two methods by which title to such town property may be
acquired, subject to the election of parties desiring to do so ; one provided
for in sections 2382, 2383, 2384, and 2385, and the other in sections
2387, 2388, and 2389 of the Revised S~tutes of the United States. The
first method limits the extent of the area of the city or town to 640 acres,
to be laid off into lots, and which, after filing in the General Land Office
the transcript, statement, and testimony required by section 2382, are to
be offered at public sale to the highest bidder, at a minimum of ten dollars for each lot. Lots not thus disposed of are made thereafter liable to
private entry at said minimum, or at such reasonable price as the Secretary of the Interior may order from time to time, as the municipal property may increase or decrease, after at least three months' notice.
A privilege, however, is granted to any actual settler upon any one lot
of pre-empting that, and any additional lot on which he may )lave "substantial improvements," at said minimum, at any time before the day fixed
for the public sale.
.
There are, however, certain preliminary conditions to be complied with
in order to the enjoyment of the privileges granted in this section. Parties who have already founded, or may hereafter found, a city or town
are required.
xst. To file with the recorder of the county in which the town or city
is situate a plat thereof, not exceeding 640 acres, describing its exterior
boundaries according to the lines of the public surveys, where such surveys have been executed.
2d. Also the plat or map of such city or town must exhibit the name
of the city or town, the streets, squares, blocks, lots, and alleys; the size
of the same, with measurements and area of each municipal subdivision,
the lots in which shall each not exceed 4,200 square feet, with astatement of the extent and general character of improvements .
3d. Further, the said map and statement to be verified by oath by the
party acting for and in the behalf of the founders of the city or town.
4th. Within one month after filing the map or plat with the recorder
of the county, a verified copy of said map and statement is to be sent to
the General Land Office, accompanied by the testimony of two witnesses
that such city or town has been established in good faith.
5th. Where the city or town is within the limits of an organized land
district, a similar copy of the map and statement must be filed with the
Register and Receiver.
Section 2383 provides .for cities or towns founded on un.rurveyedland,
and directs that it may be lawful to adjust the exterior limits of the premises with the lines of the public surveys, where it can be done without impairing th~ rights of others. It also provides for the issue of patents for
lots disposed of under these provisions as in ordinarr cases.
Section 2384 authorizes the Secretary of the Interior, in case the parties
interested shall fail or refuse, within twelve months of the founding of a
city or town on.the public doman, to file in the General Land Office a
copy of the map, with the statement and testimony called for by section
2382, to cause a survey and plat to be made of the said city or town, and
thereafter the lots to be sold, as provided, at an increase of fifty per cent .
on the minimum price of ten dollars per lot.
Sections 2387, 2388, and 2389, grant to the inhabitants of cities and
towns on the public lands the privilege of entering the lands occupied as
town sites at the minimum price of QJledollar and twenty-five cents per
acre, through the corporate authorities of such towns and cities, or the
judges of the county courts, acting as trustees for the occupants thereof .
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This privilege is granted where such mode of obtaining title to town
property is preferred to that provided in sections 2382, 2383, 2584, and
2385, which are not repealed by the former sections. The inhabitants of
these towns or cities are limited, however, to one or the other of the
modes provided in these statutes, and cannot commence proceedings
under both systems.
The provisions of sections 2382, 2383, 2384, and 2385 were originally
embodied in the acts of Congress of July 1, 1864, and March 3, 1865;
those of sections 2387, 2388, and 2389 in the act of March 2, 1867.
Section 2394 is a re-enactment of the act of June 8, 1868. It has reference to cases where the inhabitants of cities or towns proceeded to act
under the provisions of the acts of July 1, 1864, and March 3, 1865,
prtor to June 22, 1874, the date of the Revised Statutes, and in which
they have partly proved up and paid for the lots claimed by them according to said acts. It provides for extending the privilege of sections 2387,
2388, ~nd 2389, if the town authorities in any such case should elect to
proceed under them, to such of the inhabitants as may not have paid for
their lots, without interfering with the issuing of patents to those who had
made or might make entries or elect to proceed under the acts of July 1,
1864, and March 3, 1865, or sections 2382, 2383, 2384, and 2385 of the
Revised Statutes. Accordingly, should any case be presented where proceedings had been commenced, as aforesaid, by the inhabitants of any
town or city before the date indicated, and a part of them, not having
entered and paid for their lots, desire to take advantage of the other system referred to, they would be entitled under section· 2394, on application to the 'Register and Receiver of the proper district office, through
the town authorities, pursuant to the provisions of sections 2387, 2388,
and 2389, to enter or file upon such portion of the town site as has not
already been entered and paid for, and is not in possession of parties
electing to complete their titles under the original proceedings; after
which, that part of the town site so entered or filed upon will be disposed
of under 'the last-mentioned sections, and the remaining portion, if any,
under sections 2382, 2~83, 2384, and 2385. Section 2394 has no reference to any case in which proceedings for acquirin~ title to the town site
were commenced subsequent to June 22, 1874, the mhabitants in all such
cases being restricted to the method of acquiring title according to which
they may have commenced to act.
Section 2394 further provides that, in addition to the minimum price
of the lands included in any town site entered under its provisions and
those of sections 2387, 2388, and 2389, there shall be paid by the parties
availini themselves thereof all costs of surveying and platting any such
town site, and expenses incident thereto, incurred by the United States,
before any patent therefor shall issue. Hence, when it is desired to enter
a town site found upon the unsurveyetl public lands, a written application
should be presented to the surveyor-general of .the proper district for a
survey of the same under section 2401 of the Revised Si.tutes, and the
amount estimated by him as sufficient to cover the said cost and expenses
deposited with any assistant United States treasurer or designated depositary in favor of the United States Treasurer, to be passed to the credit of
the fund created by "individual depositors for the survey of the public
lands,'' the depositor taking a duplicate certificate of deposit, one to be
filed with the surveyor-general to be sent to the General Land Office, and
the other retained by the depositor. On receiving such certificate, showing that the requisite sum has been deposited in a proper manner to pay
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for the work, the surveyor-general will transmit to the Register and
Receiver of the district land office his certificate of such payment having
been made, and will contract .with a competent United States deputy surveyor and have the survey made and returned in the same manner as
other pu)llic surveys, after which the lands embraced within the site may
be entered, or filed upon, as in the case of town sites upon surveyed
~~

.

When town-sites are located upon land already surveyed, the entry
must be made in conformity to the legal subdivisions of the public lands,
and here no costs in regard to past surveys will be exacted. When sites
are upon unsurveyed land, it will be necessary, after the extension thereto
of the public survey, to close those lines upon the exterior limits of the
town-site.
Section 2389, it will be observed, stipulates that there shall be conceded, where the number .of inhabitants is one hundred and less than two
hundred, not exceeding three hundred and twenty acres; where the population is more than two hundred and less than one thousand, not exceeding six hundred and forty acres; and where the inhabitants number one
thousand and over, not exceeding twelve hundred and eighty acres; and
for each additional one thousand inhabitants, not exceeding five thousand
in all, a further grant of three hundred and twenty atres.
All military and other reservations of the United States, private grants,
and valid mining claims, are excluded from, the operation of these townsite laws. In patents issued thereunder it is expressly declared as follows,
viz.: "No title shall be hereby acquired to any mine of gold, silver,
cinnabar, or copper, or any valid mining claim or possession held under
existing laws of Congress." (Section 239:z, Revised Statutes.)
In any Territory in which a land-office may not have been established
the declaratory statements provided for in the foregoing statutes may be
filed with the surveyor-general of the proper district.
In the act of Congress of March 3, 1877, section I restricts the amount
of land that can be reserved from pre-emption and homestead 'entry, by
reason of the existence or incorporation of a town upon the public domain, to :z,560 acres, unless the excess shall "be actually settled upon,
inhabited, improved, and used for business and municipal purposes."
Section :z· confirms pre-emption and homestead entries already made
within the corporate limits of a town, the entries being regular in all respects, pruvitled it shall be satisfactorily shown that the lands so entered
are " not settled upon or used for any municipal purpose, nor devoted to
any public use of such town."
Section 3 provides that, when it shall appear that the corporate limits
of a town embrace lands in excess of the maximum quantity allowed, the
proper authorities may select those portions that are actually occupied,
used, and improved for municipal purposes, which lands shall be reserved
from pre-emption and homestead entry, and the residue will be restored,
or become subjsct to such settlement and entry. This selection must be
made within sixty days from notice, and in default thereof a hearing will
be ordered and testimonf taken as to the condition of the land, and such
portion set apart as shall appear to be within the meaning of the act.
The fourth section, with the proviso to the second section, provides for
additional entries by towns, where entries have already been made, in
cases in which an increase in the number of inhabitants would entitle
them to an entry of a larger area under section 2389 of the Revised
Statutes of the United States, such entries, however, to be within the
maximum amount of :z,560 acr~.

------------
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[SEE TITLE XVI.]

The first, second, and third sections of the act of Congress of June 3,
1878 (copy attached, No. 8), provide for the sale of surveyed lands in
California, Oregon, Nevada, and in Washington Territory not yet pro claimed and offered at public sale, valuable chiefly for timber and stone,
unfit for cultivation, and consequently for disposal under the pre-emption·
and homestead laws. When a party applies to purchase a tract thereunder, the Register and Receiver will require him to make affidavit that he
is a citizen of th~ United States by birth or naturalization, or that he has
declared.his intention to become a citizen under the naturalization laws.
If native born, parol evidence of that fact will be received. If not
native born, record evidence of the prescribed qualification must be furnished. In connection therewith, he will be required to make the sworn
statement in duplicate, according to the attached form, No. 4-537, as
provided for in· the second section of the act. One of the duplicate
statements filed in each i!i by the act required to be transmitted to this
office, and the Registers a:nd Receivers will accordingly send up with
their month_ly returns the duplicate ·statements to be transmitted for the
month.
The evidence in regard to the publication of notice required to be furnished, in the third section of the act, must consist of the affidavit of the
publi!,her or either person having charge of the newspaper in which the
notice is published, with a copy of the notice attached thereto, setting
forth the nature of his connection with the paper, and that the notice
was duly published for the prescribed period. The evidence required in
the same section with regard to the non -mineral character of the land,
and its unoccupied and unimproved condition, must consist of the testimony of at least two disinterested witnesses, to the effect that they know
the facts to which they testify, from personal inspection of the land and
of each of its smallest legal subdivisions, as per forin attached, No.
4-371. This testimony may be taken before the Register or Receiver, or
any officer using an official seal and authorized .to administer oaths in the
land district in which the land lies. Upon such proof being produced,
if no adverse claim shall have been filed, the entry applied for may be
allowed in pursuance of the provisions of the act. The Receiver will
issue his receipt for the purchase money, and the Register his certificate
of purchase, numbering the entry in the regular cash series. (Forms of
application, receipt, and certificate are attached, Nos. 4-001, 4-131, and
4-189.) The Register and Receiver will enter the sale on their books,
and make the usual returns therefor to this office, noting on the monthly
abstracts, opposite the entry, and on the entry papers, a reference to the
act of Congress under which allowed. They will forward all the papers
in the case with their returns to this office, except the retained duplicate
statement filed under the second section of the act, to which the register
will give the same number with the other papers for the entry, and retain
it on the appropriate file with the formal application in hi!foffice.
The Register and Receiver _willbe entitled to a fee of five dollars each
for allowing an entry under said act, and jointly at the rate of twentytwo cents and a half per hundred words for testimony reduced by them
to writing for claimants, which will be accounted for as other fees.
If, at the expiration of the sixty days' notice provided for in the third
section of the act, an adverse claim should be fmmd to exist calling for
an investigation, the Register and Receiver will allow the parties a hearing
according to the Rules of Practice.
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In case of an association of persons makin$ application for such an entry, each of the persons must prove the requisite qualifications, and their
names must appear in and be subscribed to the sworn statement, as in case
of an individual person . They must also unite in the regular application
for entry, which will be made in their joint names as in other cases of
joint cash entry . The forms prescribed for cases of applications by individual persons may be adapted for use in applications of this class.
REPAYMENTS. [sEE TITLE xrv .]

The recent act of Congress, approved June 16, 1880 (copy attached,
No. 17), being additional to the provisions of sections 2J62 and 2363
Revised Statutes United States (also attached , No. 1), provides in itsfirsl
section for the repayment "to innocent parties" of the fees, commissions,
etc., paid by them on fraudulent and void additional soldier's and sailor's
homestead entries which have been canceled.
Applications for repayment under this section must be accompanied by
the duplicate receipt, or evidence of the loss of the same, and by a concise statement under oath setting forth all the facts and circumstances
connected with the procurement and use of the fraudulent papers upon
which the canceled entries were based, together with such documentary
or other proof as may tend to establish the innocence of the parties relative thereto .
.
.
Repayment of fees, commissions, and excesses under section I can be
made only to the party who paid the same. A conveyance of the land
in these cases will not be deemed to carry with it the right to repayment .
The secondsection of the act provides, 1st, for the repayment of pu·rchase money, and of fees, commissions, and excess payments, where entries of public lands are canceled for conflict, "or where, from any cause,
the entry has been erroneously allowed and cannot be confirmed;" and,
2d, for the repayment of the excess purchase money paid on lands sold at
double minimum prices which are afterwards found to have been salable
at $1.25 per acre.
Under section 2362 of <the Revised Statutes, repayment is authorized
upon satisfactory proof" that any tract of land has been erroneously sold
by the United Stat.es, so that from any cause the sale cannot be confirmed," while in section 2 of the act of June 16, 188o,-it is provided that
the Secretary of the Interior shall cause repayment to be made " when,
from any cause, the entry has been erroneously allowed and cannot be
confirmed.' '
Under the former law, repayment was not authorized when the sale could
be confirmed, but for failure of compliance with legal requirements on the
part of the person makin$ the same. The act aforesaid seems to change
the old law in this, that 1t authorizes repayment, when, from any cause,
the entry has been erroneously allowed and cannot be confirmed.
If the records of the Land-Office or the proofs furnished should show
that the entry ought not to be allowed, it would be error to allow it. In
such a case repayment would be authorized . But if a tract of land were
subject to entry and the proofs showed a compliance with law, and the
entry should be canceled because the proofs were false, it could not be
held that the entry was erroneously allowed, and in such a case repayment
would not be authorized .
In cases of application for repayment under the second section, where
patent has not been issued, the duplicate receipt must be surrendered.
The applicant must also make affidavit that he has :uot transferred o.r
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otherwise encumbered the title to the land, and that said title has not become a matter of record . This affidavit may be made before ~ither the
Register or Receiver of the district land-office, or before a notary public
or a justice of the peace, or other officer authorized to administer oaths.
When ·made before a notary public or justice of the peace, a certificate of
official character is required. If the duplicate receipt has been lost or destroyed, the party applying must advertise it, giving notice of his intention to apply for a repayment of the purchase money. This advertisement
must be inserted weekly for six weeks in some newspaper of extensive circulation in the vicinity of the land. A copy of the advertisement, with
the affidavit of the publisher that it was inserted the requisite number of
times attached thereto, must accompany the papers in the case. Where
the duplicate receipt has been lost or destroyed, a certificate will also be
required from the proper recording officer, showing that the same has not
become a matter of record, and that there is no encumbrance of the title
to the land thereunder . A like certificate must be furnished when the
application is made by another than the original purchaser. Where a
patent has been executed and delivered, it must be surrendered. Where
the title has become a matter of record, and in all cases where patent has
issued, a duly executed deed, relinquishing to the United States all right
and claim to the land under the entry or patent, must accompany the application. This deed must be duly recorded, and a certificate must also
be produced from the proper recording officer where the land is situated,
showing that said deed is so recorded, and that the records of his office
do not exhibit any other conveyance or encumbrance of the .title to the
land. Where a valid title has been conveyed by the United States to any
part of the tract embraced in a canceled entry, a duly executed and recorded deed, reconveying to the United States the title derived therefrom, must accompany the application . The reconveyance to the United
States must ·conform· in every particular to the laws of the State relative
to transfers of real property; in the case of a married man, a release of
dower by the wife, and in case ·of executors or administrators, due proof
of authority to alienate the estate. Where application is made by heirs,
satisfactory proof of heirship is required. This must be the best evidence
that can be obtained, and must show that the parties applying are the
heirs and the only heirs of the deceased. Where application is made by
executors, a certificate of executorship from the probate court must accompany the application. Where application is made by ~ministrators,
the original, or a certified copy of the letters of administration, must be
furnished.
Those persons are assignees, within the minutes of the statutes authorizing the repayment of purchase money, who purchase the land after
the entries thereof are completed and take assignments of the title
under such entries prior to complete cancellation thereof, when the
entries fail of confirmation for reasons contemplated by the law. To
construe said statutes so as to recognize the assignment. or transfer of the
mere claim against the United States for repayment of purchase money,
or fees and commissions, disconnected from a sale . of the land or
attempted transfer of title thereto, would be against the settled policy of
the government and repugnant to section 3477 of the Revised Statutes.
Where applications Me made by assignees, the applicants must show their
right to repayment by furnishing properly authenticated abstracts of title,
or the original deeds or instruments of assignmert, or certified copies
thereof, and also show by affidavits or otherwise that they have not been
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indemnified by their grantors or assignors for the failure of title, and that
title has "not been perfected in them by their grantors through other
sources. Where there has been a.conveyance of the land and the original purchaser applies for repayment, he must show that he has indemnified
his assignee or perfected the title in him through another source, or produce a full reconveyance to himself from the last grantee or assignee. In
the case of applications for the repayment of fees, commissions, etc., on
canceled homestead a,nd other entries, under the second section of the act,
the duplicate ·receipt must be surrendered with a relinquishment of all
right, title, and claim in and to the land described in the receipt indorsed
thereon, attested by two witnesses, and acknowledged before the Register
and Receiver or before any officer authorized to take acknowledgments.
If the duplicate receipt has been lost or destroyed an affidavit stating the
fact must be furnished, together with a relinquishment of the ~haracter
indicated.
The applicant must make affidavit that he has not made
another entry with the credit of the fee and commission paid by him on
the canceled entry.
In the case of applications for the repayment of double minimum
excesses, the duplicate receipt must be surrendered. If lost or destroyed,
an affidavit stating the facts must accompany the application.
All applications for repayment under the above provisions must be
made in writing and be signed by the party applying, and must describe
the tract or otherwise designate the entry with certainty.
They should
be transmitted with all the papers in the case through the Register and
Receiver of the proper district land office, who will make due report
thereon.
•

PRESENTATION

OF APPEALS.

[SEE TITLE

I.]

Any person making application to file upon or enter a tract of public
1~, having complied with the law and regulations touching the presentation of such applications, and feeling aggrieved by the refusal of the
Register and Receiver to recognize his claim, or by any order, direction,
or condition affecting the same, may appeal from the action of those officers to the Commissioner of the General Land Office, who is by law
invested with the supervision and control of all matters relating to the
disposal of the public lands, subject to the direction of •the Secretary of
the l11terior. (Revised Statutes, section 453 and 2478.)
For the purpose of enabling such appeal to be taken and perfected, the
Register and :rleceiver will indorse upon the written application the date
when p~esented and their reasons for refusing it, protnptiy advising the
party in interest of the.facts, and note upon their records a memorandum
of the transaction. The party aggrieved will then be allowed thirty days
from the receipt of notice of such action within which to file his appeal
to the Commissioner.
The appeal must be in writing, definitely setting forth in clear and concise terms the specific points of exception to the decision appealed from,
and the reason or teasons upon which such exceptions are based.
Of the sufficie11cyof such appeal this office will be the judge, and will
dismiss from further notice any case wherein the appeal is based upon
frivolous grounds, or where the proper formalities and grounds are wanting, unless, in the record itself, either of the case or upon the books of
this office, some sufficient cause shall be found for further consideration
under the general power of supervision vested in the Commissioner by
law.
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Upon objection to the finding of this office regarding an appeal, the
matter will-be reported to the Hon . Secretary of the Interior for his direction therein.
The appeal must in all cases be filed with the district officers, to be
forwarded by them with a full report of the case to this office.
This report should recite the proceedings had, to wit: The application
and rejection, with the reasons therefor, and also the status of the tract
involved, as shown by the records of lhe office, together with a reference
to all entries, filings, al)~otations, ~emoranda, and correspondence shown
by such record relating thereto, so as to direct the attention of the Commissioner to all the material facts and issues necessary to a proper determination of the questions presented.
No appeal from the decision of the Register and Receiver will be received ·
at the General Land Office unless forwarded through the local officers in
the manner herein prescribed.
·
The report should be forwarded at once upon the filing of the appeal,
except in contested cases after regular hearing, when, unless all parties request its earlier transmission, it should not be made until the expiration
of the thirty days included in the notice, in order that all parties may
have full opportunity to examine the record and prepare their argument
upon the questions at issue. All documents once received must be kept
on file with the cases, and no papers will be allowed under any circumstances to be removed from such files or taken from the custody of the
Register and Receiver ; but access to the same under proper rules, so as
not to interfere with necessary public business, should be permitted to
the parties in interest, under the supervision of those officers.
Upon any question relating to the disposal of the public lands, appeal
from the decision of the Commissioner of the General Land Office will
lie to the Secretary of the Interior (Revised Statutes, sections 441, 2273),
except in cases of interlocutory orders and decisions and orders for hc;aring, or other matters resting jn the sound discretion of the Commissioner.
Such latter cac;esconstitute matters of exception, which should be noted,
and they will be considered by the Secretary on review.
'.fhe appeal is required to be made in writing, fairly and specifically
stating the points of exception to the decision appealed from, and must
be filed either with the Register and Receiver for transmission, or with
the Cotnmissioner, within sixty days from receipt, by the party or his
attorney, of the notice of the decision.
After appeal is filed, the fact of its receipt and pendency will be promptly communicated to the district office and to the parties, and thirty days
from service of such notice will be allowed for the filing of argument on
the points · involved in the controversy. At the expiration of the time
prescribed, the papers and record will be forwarded to the Secretary of
the Interior. All argumehts shall be filed with the Commissioner within
the time specified in the notice, in order that they may be referred to and
considered in transmitting the cac;eto the Secretary, if deemed expedient
by the Commissioner. Examination of cases on appeal to the Secretary
will be facilitated by filing in prjnted form such argument as it is desired
to have considered.
Decisions of the Commissioner not appealed from within the period
prescribed become final, and the case will be regularly closed. (Revised
Statutes, section 2273.)
The decision of the Secretary is necessarily final, so far as respects the
action of the Executive.
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It is the duty of the Registers and Receivers to be in attendance at
their offices, and give proper facilities and information to persons applying for lands.
Within three days from the close of each month they are required to
make out and transmit to the General Land-Office a statement of the
business of their respective offices for the preceding month.
These reports are in the form of abstracts of pre-emption declarations
and of soldier's declarations filed, abstracts of lands sold, abstracts of
homesteads entered, abstracts of timber culture entries allowed, abstracts of
military bounty land warrants and of agricultural college scrip located,
accompanied by the certificates of purchase, Receivers' receipts, homestead and timber culture applications and affidavits, military bounty land
warrants and agricultural college scrip surrendered as satisfied, and the
certificates of location thereof. Names of parties must be clearly and
legibly written in these papers to correspond with the signature to every
application; and when spelled in two or more ways, or illegibly written
by the person signing, the Register must ascertain by proper inquiry the
correct orthography and certify to the same upon the margin of the certificate.
The abstracts, after being carefully examined by the Register and
Receiver, are to be certified by them as correct and as in conformity with
the papers in the entries or locations embraced therein and _with their
records, which papers, abstracts, and records must agree with each other.
The Receiver is required also to render promptly a mtmllzly a~counl ef
all moneys received, showing the balance due the government at the close
of each month.
At the end of every quarter he must also ·transmit a quarterly account
as Receiver; upon the several accounts an adjustment' is here made, and
submitted to the Treasury Department for final settlement.
He must also render a quarterly disbursing account of all moneys
expended.
He is required to deposit the moneys received by him at .some depository designated by the Secretary of the Treasury, when the amount on
hand shall have· reached the sum of one //z(IUSanddollars; and in no case
is he .authorized, without special instructions, to hold a larger amount in
his hands.
Registers and Receivers of the land offices are not authorized by law
to make any charges for their services in accepting or entering preemption or homestead claims, other than such as are herein set forth.
By section 2242 of the Revised Statutes it is, among other things, provided that upon satisfactory proof that either of said officers has charged
or received fees or other rewards not authorized by law, he shall forthwith be removed from office. To them, their official clerks and employes,
and to those intimately and confidentially related to them, or their official clerks and employes, it is forbidden to make entries of public lands
at the district offices with which they are respectively connected.
Laws and instructions relating to mining claims forn1 the subject of a
separate circular.
]. A. WILLIAMSON, Commissioner of /he General Land-Oj/ice.
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No. 1.
[Extracts from the Revised Statutes.]
No. 2.
An Act to amend section twenty-two hundred and ninety-one of the
Revised Statutes of the United States, in relation to proof required in
homestead entries. Approved March 3, 1877.
No. 3.
An Act for the relief of settlers on the public lands under the pre-:emption laws. Approved May 27, 1878.
.
No. 4.
An Act to amend an act entitled "An act to encourage the growth of
timber on the western prairies." Approved June 14, 1878.

No. 5.
An Act to provide for the sale of desert lands in certain States and
Territories. Approved March 3, 1877.
No. 6.
An Act providing for the sale of saline lands. Approved January 12,
1877.
•
No. 7.
An Act respecting the limits of reservations for town-sites upon the
public domain. Approved March 3, 1877.
No. 8.
An Act for the sale of timber lands in the States of California, Oregon,
Nevada, and in Washington Territory. Approved June 3, 1878.

.
No. 9.
An Act making appropriations to supply deficiencies in the appropriations for fiscal years ending June thirtieth, eighteen hundred and seventyfive, and prior years, and for other purposes. [Section 15, Indian Homesteads.] Approved March 3, 1875.
No. 10.
An Act defining the manner in which certain land-scrip may be assigned
and located or applied by actual settlers, and providing for the issue of
patents in the name of the locator or his legal representatives. Approved
January 28, 1879.
No. 11.
An Act to grant additional rights to homestead settlers on public lands
within railroad limits. Approved March 3, 1879.

No. 12.
An Act to grant additional rights to homestead settlers on public lands
within railroad limits in the States of Missouri and Arkansas. Approved
July 1, 1879.

--

•
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No. 13.
An Act to provide additional regulations for homestead and pre-emption entries of public lands. Approved March 3, 1879.
No. 14.
An Act for the relief of settlers on public lands. Apl!roved May 14,
1880.
No. 15.
An Act to provide for issuing patents for public lands claimed under
the pre-emption and homestead laws, in cases where the claimants have
become insane. Approved June 8, 1880.
No. 16.
An Act relating to the public lands of the United States. Approved
June 15, 1880.
No. 17.
An Act for the relief of certain settlers on the public lands, and to provide for the repayment of certain fees, purchase mwiey, and commissions
paid on void entries of public lands. Approved June 16, 1880.
[For copies of the above acts see Part I, subdivision III.-En.]
(No. 4-001.]
CASH APPLICATION.
.
LAND

No. --.

OFFICE AT -,

(Date) --,
18--.
I, ---,
of -county, -do hereby apply to purchase the -of section --,
in township --,
of range --,
containing -acres, according to the
returns of the surveyor-general, for which I have agreed with the Register to give at

----.

~~~--~I, --

--,

Register of the Land Office at --,
do hereby certify that the lot
acres, as mentioned above, and that the price agreed upon
·
---,
Rt¥ister.

above described contains --

is --

per acre.

[No. 4-1,1.)
CASH RECEIPT.
No. --.
Received from ---,
cents; being in full for the -range No. --,
containing --

$-.

REC&IVEll.'S OFFICE AT--,

.
(Datt)--,
18-.
of-county,--,
the sum of-dollars and -quarter of section No. --,
in township No. -:,
of
per aci:e.
acres and -hundredths, at I----,
.Rtuiver.
[No. 4-189.)
CASH CERTIFICATE.

No. --.

LAND

OFF1Cli: AT --,

(Date) --.
18-.
It is lurtby urtijitd that, in pursuance of la.w, ---,
of-county, State of
--,
on this day purchased of the Register of this office the lot or -of section No.
--,
in township No. --,
of range No. -containing -acres, at the rate of
-dollars and -cents per acre, amounting to -dollars and -cents, for
which the said --ha- made payment in full as requmd by law.
NQW, tlurifore, 6e ii knO'll/1',that on presentation of this certificate to the Commissioner of the General Land Office, the said --shall be entitled to receive a
patent for the lot above described.
---,
Register.
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[No. 4-536.]
PRE-EMPTION DECLARATORY STATEMENT.
llECElPT AND CllTIFICATE.
----•

.

LAND 0FFJCE AT--,

(Datr) --,
18--.
Mr. --hu this day paid -dollars, the Register's and Receiver's fees,
to file a de,laratory statement, the receipt whereof is hereby acknowledged.
---,
R«rivw.
No.--.
Mr. ---,
having paid the fees, bu this day filed in this office bis declaratory statement, No . --,
for -of section --,
in township --,
of range --,
containin6t -acres, aettled upon --,
18-, being -offered.
·
----RegisJw.

[No. 4-S3S•l
PRE-EMPTION DECLARATORY STATEMENT FOR OFFERED LANDS.
I, ---,
of --,
being --,
have, on the -day of--,
A. D. 18-,
settled and improved the -quarter of section No. --,
in township No. --,
of
range No. --,
in the district of lands subject to sale at the land-office at --,
and
containing -acres, which land has not yet been offered at public sale, and thus rendered subject to private entry; and I do hereby declare my intention to claim the said
tract of land as a pre-emption right under section 2259 of the Revised Statutes of the
United States.
Given under my hand this -day of--,
A. D. 18- .

In presence of --

---.

[No. 4-5s-4.)
PRE-EMPTION DECLARATORY STATEMENT FOR UNOFFERED LANDS.
I, --'
--,
of--,
being --,
have, since the 1st day of--,
A. D. 18-,
settled and improved the -quarter of section No. --,
in township No. --,
of
range No. --,
in the district of lands subject to sale at the land-office at --,
and containing -acres, which land /,ad lurn rrndrrrd subjut lo pri11atr miry prior to my !let•
tlement thereon~ and I do hereby declare my intention to claim the said tract of land
as a pre-emption right, under section 2259 of the Revised Statutes of the United States.
A. D. 18-.
Given under my hand this -day of--,
In presence of--

--.
[No . 4-o61 .]

AFFIDAVIT REQUIRED OF PRE-EMPTION CLAIMANT.
I, ---,
claiming the right of pre-emption, under &eetion 2259 of the Re<rised Statutes of the United States, to the-of section ·No. --,of
township No.--,
of range No. --,
subject to sale at --,
do solemnly -that I save never had the
benefit of any right of pre-emption under said section; that I am not the owner of 320
acres of land in any State or Territory of the United States, nor have I settled upon and
improved said land to sell the same on speculation, but in good faith to appropriate it to
my own exclusive use or benefit; and that I have not, directly or indirectly, made any
agreement or contract, in any way or manner, with any person or persons whomsoever, by
which the title which I may acquire from the Government of the United States should
inure, in whole or in part, to the benefit of any person except myself.
I, ---,
of the Land .Office at--,
do hereby certify that the above affidavit
wu subscribed and sworn to before me this -day of--,
A. D. 18-.

[No. 4-375.]
PRE-EMPTION PROOF.
TESTIMONY OJI CLAIMANT.

---,
being called as a witness in -emption claim to the--,
testifies as follows:

own behalf in support of -

pre-
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Ques . 1. What is your :name? (Be careful to give it in full, correctly spelled, in order
that it may be here written exactly as you wish it written in tile patent which you desire
to obtain.)

Ans.--.
Ques. 2. What is your age?
Ans.--.
Ques. 3. Are you the head of a family, or a single person; and, If the head o( a
fanuly, of whom does your family consist?
•
Ans.--.
Ques . 4. Are you a native -born citizen of the United States? If not, ha.ve you declared
your intention to become a citizen, and have you obtained a certificate of naturalization ?it
Ans . --.
Ques. 5. Is the land embraced in your pre-emption claim, above deteribed, included
within the limits of an incorporated town; or has it been selected as the site of a city or
town, and actually settled and occupied for purposes of trade and business?
Ans.-.
Ques. 6. Are there any indications of coal, salines, or minerals of any kind on this
land ? (If so, state what they are, and whether the springs or mineral deposits are
valua.ble.)
Ans.--.
Ques. 7. Is the land more valuable for agricultural than mineral purposes?
Ans.--.
Ques. 8. What is your post-office address?
Ans.--.
.
Ques. 9. Are you the owner of 320 acres of land in any State or Territory?
Ans.--.
Ques. 10. Have you left or abandoned a residence on land of your own in this -to reside upon the land above described ?
Ans.--.
Ques. 11 . Have you ever filed a pre-emption declaratory statement for other land than
that above described? (If so, give, as nearly as you can, the date thereof and description of the land.)
Ans.--.
Ques. 12 . Have you heretofore made a pre-emption entry?
Ans . --.
Ques. 13. Have you settled upon &nd improved the land for wllich you now apply, to
sell the same on speculation ?
Ans.--.
Ques. 14. Have you given any mortgage on this land, ~d have you made any agreement to sell the same ?
Ans.--.
Ques. 15. When did you make settlement on the land, and what constituted your first
act of settlement ?
Ans.--.
Ques. 16. What improvements, if any, were on the land at date of your settlement?
(If any, state who owned them, and whether they now belong to you.)
Ans.--.
Ques . 17. What improvements have you made on this land subsequent to your first
act of settlement ? (Describe them, and state the total value of tfie improvements
owned by you thereon.)
Ans. --.
Ques . 18. When did you first establish your residence upon the land?
Ans.--.
Ques. 19. Have you resided upon the land ever since?
Ans.-.
Ques. 20. What use have you made of the land ?
Ans.--.
Ques. 21. How much of the land, if any, bas been broken and..:culti?ted since your
settlement.
Ans.--.
I HEllEBY c&aTJFY that each question and answerin the foregoing testimony was
• In cue the party has been naturalised, or bu onJy declared his illtelldon to become a dtben,
t!w.~
of his certi6cacc of uwrallzation or declaratioa of inlenlion, u '" cue may be,

a certi1au1t

be
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read to the claimant before -signed -name thereto, and that the same was subday of--,
18--.
-----,
scribed and sworn to before me this --

---.

NOTB.-The officer before whom the tesdmoay is taken should call the atteadon o( the witness to the
following secdon o( the Revised Statutes, and 1tate to him that it bi the purpoae of the Government, if It
be ascertained that be teadfiea falsely, to prosecute him to the full extent of the law :

"TllrLS LXX.-CRIMES.-CR.
4,
"Sze. 5322• EYery penon who havlnc taken an oath before a competent trlbunol, officer, or penon,
In any cue in which a law o(the United States autbori-an
oath lo be adminlatered, that be will teatlty,
dcpooe, or certify truly, or that any written testimony, declaration, deposition, or certificate by him a11b-•
ocribed ia true, wlllfull•r.and contrary to such oath states or subscnbes any material matter which he doeo
llOt believe to t>e true,
guilty of perlury, and shall be puni1hecl by a fine of not more than two thousand
dollan and by imprbonment, at lianl labor, not more than five yean, and 1hall, moNOver, therealicr 1 be
incapable of giving testimony In any court of the U nltcd States until such time u the judgment agatnat
[See sec. 1750.]
him is renned."

[No. 4-3'4-]
(The testimony of two wltaeaoes, la this form, taken aeparasely, required ID each cue,)

PRE-EMPTION PROOF.
TESTIMONY OF WITNESS.

---

--,

being called as a witness in support of th:e pre-emption claim of

---

--to the ---,
testifies as follows.
Ques. 1. What is your post-office address? •
Ans . ---.
Qnes. 2. What is your occupation?
Ans.---.
Ques. 3. Are you well acquainted with ----,
how long have you known -?

the claimant in this case, and

Ans.--.
Ques. 4- How old do you know or believe claimant to be?
Ans.---.
Ques. 5. Is claimant the head of a family, or a single person; and, if the head of a
family, of whom did the family consist?
·
Ans.--.
Ques. 6. Is claimant a native -born citizen of the United States? (If not, state, if you
can, what steps -has taken to be naturalized.)
Ans.---.
.
Ques. 7. Are you acq11ainted with the land above described?
Ans.--.
Ques. 8. Do you live in the vicinity of the land ?
Ans.--.
Ques. 9. Is this land within the-limits of an incorporated town, or has it been selected
as the site of a city or town, and actually settled and occupied for purposes of trade and
business?

Ans.--.
Ques. 10. Are there any indication$ of coal, salines, or minerals of any kind on this
land? If so, state what they are, and whether the springs or mineral deposits are valuable.
·

Ans.--.
Ques. 11. Is the land more valuable for agricultural than mineral purposes?

Ans.--.

Ques. 12. Is the claimant the owner of 320 acres of land in any State or Territory?
(State your knowledge in this regard.)

Ans.--.
Ques. 13. Has the claimant left or abandoned a residence on land of -own in this
-to reside upon the land above described?
(State your knowledge in this regard.)
Ans.--.
Ques. 14. Has the claimant ever filed a pre-emption declaratory statement for other
heretofore made a pre-emption entry? (State
land than that above described, or has -your knowledge in this regard.)
Ans.--.
.
Ques. 15. Do you know whether the claimant has given any mortgage on this land,or
made any agreement to sell the same? (State your knowledge in this regard.)
Ans.---.
Ques. 16. When did claimant first make settlement on the land, and what constituted
hia first act of settlement?
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Ans.
.
Ques. 17. What improvements does the claimant po11e11 on the land, and what is the
value of the same ?
Ans. ---.
Ques. 18. When did claimant first establish a residence upon the land ?
Ans. --.
-Ques. 19. Has claimant resided upon the land continnously ever since?
Ana.---.
Ques. 20. For what purpose bu the land been used by claimant?
Ans.---.
Ques. :u. How much of the said land, if any, has been broken and cultivated since
the claimant made settlement thereon ?
' Ans.--.
•
Ques. 22. Is it your belief that --has acted in good faith in the settlement and improvement of the said land•under the pre-emption laws? Have you any
knowledge to the contrary?
Ans. --.
Ques. 23. Are you interested in this claim?
Ans.---.
I HEREllY CERTIFY that witness is a person of respectability; that each question and
answer in the foregoing testimony was read to -before -signed -name there18-,
to, and that the same was subscribed and sworn to before me this -day of--,

------,

NOTII.-The officer bd>re whom the cadmoey le taken ahould call the atteatloa of the witnea to the
following section of the Revised Statutes, and state to him that it is the puryose of the Goveramcat, if it
that he testifies falsely, to prooecute him to the full exteDt of the law :

be uccrtained

"Tin.a

LXX.-CRUIU:S.-Ca.

4-

"Sac. SJ\)•· Every penon who, having taken an oath before a competeftt tribunal, officer, or penoa,
la any cue m which a law of the United States authorizes an oath to lie administered, that he will testify,
declare, d~P.05C,or certify truly, or that any written testimony, declaration, deposilion, or cen.ificate bJ
him subscnbed is true 1 wilfully and contrary to such oath states or subscribes any material matter which
he does not bdieve 10 be trUe, is guilty of perjury, and shall be punished by a tine of not mon, than two
thoUAnd dollon, and by Imprisonment, at hard labor, nor more than five years, and shall, moreo•er,
thereafter, be incapable of giving testimony in any court of the United Stata until such time as the jodc•
maat qainst him is reversed." LSee soc. 1750.]

[No. 4--007.J
HOMESTEAD.
LAND OFFICE AT---,

(Dau)--,
18-.
do hereby apply to enter, under section 228g of the Revised Statutes (!f the United States, the -of section --,
in township--,
of range
--,
containing -acres.
-----.
APPLICATION

I, ---

No.-- .
---,
of--,

LAND OFFICE AT---,

(Dair) --,
18-.
Register of the Land Office, do hereby certify that the above application is for surveyed lands of the class which the applicant is legally entitled to enter
under section 2289 of the Revised Statutes of the United States, and that there is no
Rr~tn-.
prior valid adverse rii:ht to the same.
-----,

I, --

--,

[No . 4-o63. J

HOMESTEAD.
AFFIDAVIT.

LAND OFF1c1t AT ---,

(Datr) --,
18-.
I, -----,
of --,
having filed my a!f>lieatim No. --,
for an entry under
section 228g of the Revised Statutes of the United States, do solemnly -ear that [ lure
stair ftllutlur tltr af>Pliea11t
is tlte ltrad of a family, ""ww lwmly-mr yran 11fop:
91/utltn-a dhsm of tlte U,,im/ Stairs,"" ltas fikd !tis du/aratiM of illlmtwlf of ke11mi"I'
twit; ""• if '"'d" twmty-0,11 yrars of agr, tltat lte ltas srrvrd ,wt less tltatt fo,,run,
days ill tlu A"")' or NO'IJ)'of tlte U11ilrtiStairs du,.,·,sg-achud 'IINII': 1"'11said applu-alin,
No . --,
is madrfor ltit ""ltn- rzehuivr /Jmrjil; attd 1"'11said nut')' is wuuk forlM P,,·
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ofachlal

seltkmmt and nJlivali"",

and n<>t,
dirutly <>rindirutly,/<>r tlu use <>r6me•

fit of any <>titerf>ers<>n
<>rfars<>1Uw!<>ms<>t11er],
and that I

benefit of said section 228g.
Sworn to and subscribed this --
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day of--,

not heretofore had the
---.
---,
Register [<>rRuerver] ••

have

before

[No. 4-137.J
Receiver's receipt, No. --.

Application No. --.

HOMESTEAI>.
RECEIVEJl'S OFFICE, --,

(Date) --,
18-.
Received from ----,
of -county, --,
the sum of-dollars and-cents, being the amount of fee and compensation of Register and Receiver for the entry
under section --,
Revised
of -of section --,
in township --,
of range --,
Statutes of the United States.
---,
Rudver.

1--.

[No. 4-348.]
NOTICE OF INTENTION TO MAKE FINAL PROOF.
LAND OFFICE.AT---,

(Date)--,
188-.
---,of--,
who made homestead application No. -(or pre-emp•
tion declaratory statement No. --),
for the -----,
do hereby give notice of
my intention to make final proof to establish my claim to the land above described, and
---,
at --,
on
that I expect to prove my residence and cultivation before -----, 188-, by two of the ¥>llowingwitnesses:
-.-----,of.---.
-----,
of---.
------,of---.
------,of---.

I, ---

LAND 0PJl'ICE AT --,

(Date) --,
~88-.
Notice of the above application will be published in the --,
printed at --,
which I hereby designate as the newspaperpublished nearest the land described in said
Register.
application.
·
---,
Nonca TO CLAIMAlff.-Glve time and place of provlnc up, and name and tide o{ the officer before
whom prdOCis 10 be made; alao, sift aad poat,olice addnuca of four aeichbon, '- of wbom

muat appear u your wltn-.

[No. 4-347.]

NOTICE FOR Pl'BLICATION.
LAND On1c11: AT--,

-.--.
188-.
Notice is hereby given that --has filed notice of intention to make final
188-, on homestead application No.
proof before ---;
at --,
on --,
-(or pre-emption declaratory statement No.--),
for the ---.
He names as witnesses ---,
of--,
and ---,
of--.
--

--,

Register.

Non.-This
notice muat also be poated la a complcuoua place la the Luci Ollice for a period of thirty
da79prior to date of final proof.

[No. 4-347_¼.]

CONSOLIDATED NOTICE FOR PUBLICATION.
LAND

OFFICE AT---,

--,188-.
Notice is hereby given that the following named settlers have filed notice of intention
to !'18ke final _proof on their respective claims before ----,
at ---,
on
--,
188-, VJZ:

19

PUBLIC SALES AND PRIVATE ENTRIES.

290

--,--on homestea.d application No. --,
for the -----.
Witnesses : -----,of---,
and -----,of-.
-----,
on pre-emption declaratory statement No.--,forthe------.
Witnesses: -----,
of ---,
and -----,
of ---.
-----,

CERTIFICATE

·
Register.

[No. 4-227 .]
AS TO THE POSTING OF NOTICE .

•

LAND OFFICE

AT---,

(Datt)--,
18-.
I, ---,
Register, do hereby certify that a notice, a printed copy of
which is hereto attached, was by me posted in a conspicuous place in my office for a
period of thirty days, I having first posted said notice on the -day of--,
18-.
.

•

--

---,

Register.

[No. 4-070 .]
HOMESTEAD PROOF.
FINAL A•·FIDAVIT

REQUIRED OF HOMESTEAD . CLAIMANTS, SECTION 2291 OF THE I.E·
VISED STATUTKS OF THE UNITED STATES,

I, -----,
having made a homestead entry of the -section, No. --,
in
township No. --,
of range No. --,
subject to entry at --,
under section 2289 of
the Revised Statutes of the United States, do now apply to perfect my claim thereto by
virtue of section 2291 of the Revised Statutes of the United States; and for that purpose do solemnly -that I am a citizen of the United States; that I have made actual
settlement upon and have cultivated said land, having resided thereon since the -day of --,
18-, to the present time; that no part of said land has been alienated except as provided in section 2288 of the Revised Statutes, but that I am the sole 6onafide
owner as an actual settler ; that I will bear true allegiance to the Government of the
United States; and further, that I have not heretofore perfected or abandoned an enuy
made under the homestead laws of the United States.
I, ----,
of the Lant!. Office at --,
do hereby certify that the above
affidavit was subscribed and sworn to before me this -day of--,
18- .

------.

[No. 4-369.]
(This form will be used both in final homestead proof and commutation proof.)

HOMESTEAD PROOF.-TESTIMONY
OF CLAIMANT.
own behalfin support of-- · home-----,
being called as a witness in -stead entry for ---,
testjfies as follows :
Ques. J. What is your name, .written in full, and correctly spelled; your age, and
post-officeaddress?
Ans.---.
Ques. 2 . Are you a native of the United States, or have you been naturalized? (See

-~

.
Ans.---.
Ques. 3. '\\'hen was your house built on the land, and when did you establish actual
residence thereon? (Describe said house and other improvements which you have
placed on the land, giving total value thereof.)
Ans.---.
Ques. 4. Of whom does your family consist, and have you and your family resided
continuously on the land since first establishing residence thereon? (If unmarried, state
the fact.)
Ans.---.
Ques. 5. For what period or periods have you been absent from the homestead since
making settlement, and for what purpose; and, if temporarily absent, did your family
reside upon and cultivate the land during such absence?
'Ans.---.
Ques. 6. How much of the land have you cultivated, and for how many seasons have
you raised crops thereon?
·
Ans.--.
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Ques. 7. Are there any indications of coal, salines, or minerals of any kind on the
land ? (If so, describe what they are, and state whether the land is more valuable for
agricultural than for mineral purposes .)
Ans. ---.
·
(If so, describe the
Ques. 8. Have you ever made any other homestead entry?
.same.)
Ans.---.
Ques. 9. Have you sold, conveyed, or mortgaged any portion of the land; and if so,
to whom, and for what purpose?
Ans.---.
-----.
I hereby certify that the foregoing testimony was read to' the claimant •before being
subscribed, and was sworn to before me this -day of ---.
18-.
·

·------,

NOTII.-I(

naturalued , the claimant must file a certified copy o( his certificate of naturalization.

In

a commuted homestead a forcign-bom claimant muat file a certified copy of his declaration of lnten-

In makin& proof the party _.muat surrender his oripnal duplicate receipt or file affidavit of !ta

~:

NOTB.-The officer before whom the t.. tlmony Is taken should call the attenlion of the witness to
the following aectlon of the ReYised Statut .. , and state to him that it is the purpose of the 10vernment,
iC it be ascertained that he testlfi .. falsely, to~te
him to the Nil extent olthe law.

"T1TLB LXX.-CRIMES .-CH. 4.
"Sac. 5390. Every person who, havin&_taken an oath before a competent tribunal, officer, or per son, in any case in which a law of the United States author!, .. an oath to .be administered, that he
will testify, declare, depose, or certify truly, _ or that any written testimony, declaration, dCJ!OSit\on'
or cenlficate by him subscribed 11 true, willfully and contrary to such oath states or suDScnbea any
material matter which he does not believe to be true 1 is iUilty of perjury, and shall be punished b_ya
fine of not not more than two thousand dollsn, ana by imprisonment, at hard labor, not more than
five yean , and shall, moreover, thereafter, be incapable of &1vl:'f.testimony In any court of the United
States·until 1uch time ~ the judgment against him Is revcned . • [See aec. 1750.]

[No . 4-370.]
(The te1tlmony ol two wl-,
in this form, taken separately, reqwred in each case. This form will
be used both in final hom .. tead proof and commutation proof.)

HOMESTEAD PROOF.-TESTIMONY
---

OF WITNESS.

---,
being called as a witness in support of the homestead entry of ----for --,
testifies as follows :
Ques. 1. What is your occupation, and where is your residence?
Ans. --.
Ques. 2. Have you been well acquainted with -----,
the claimant in this
case, ever since he made his homestead entry No. -- ?
Ans. ---.
Ques . 3. Was claimant qualified to make said entry? (State whether the settler was
a citizen of the United States, over the age of twenty-one years, or the head of a family,
and whether he ever made a former homestead entry.)
Ans.--.
Ques. 4, When did claimant settle ur.on the homestead, and at what date did he establish actual residence thereon? (Descnbe the dwelling and other improvements, giving
total value thereof.)
·
Ans.--.
Ques. 5. Have claimant and family resided continuously on the homestead since first
establishing residence thereon? (If settler is unmarried, state the fact.)
Ans.---.
Ques . 6. For what period or period&has the settler been absent from the land since
making settlement, and for what purpose; and if temporarily absent,did claimant's fam.
ily reside upon and cultivate the land during such absence ?
Ans.---.
Ques. 7. How much of the homestead has the settler cultivated, and for how many
seasons did he raise crops thereon ?
Ans . ---.
Ques. 8. Are there any indications of coal, salines, or minerals of any kind on the
homestea<l? (If so, describe what they are, and state whether the land is more valuable
for agricultural than for mineral purposes.)
Ans.---.
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Ques. 9. Has the claimant mortgaged, sold, or contracted to sell any portion of said
homestead?
Ans.---.
Ques. 10. Are you interested in this claim, and do you think ·the settler has acted in
entire good faith in perfecting this entry ?
Ans.---.

I hereby certify that the witness is a person of respectability; that the foregoing testimony was read to him before being subscribed, and was sworn to before me this --day of---,
18-.
-----,
---.
NDTa.-The officer' before whom the testimony is taken should call the attention of the wltneu to the
following section of the Revised Statutes, and 1tate to him that it is the purpose of the Govenunent, if it
be uccnained that be testifies falsely, to prosecute him to the full eztent of the law.

Tm.a LXX ....:.CRIMES.-C•. 4.
"Sac. ~392_-Every person who, huh>g tak~ an oath before a competent tn"bunal, officer, or person in

&11ycaoe 1n which a law of the United Sta&cl authorizes an oath to be administered 1 that he will testify,

declare, d~,
or certify truly, or that any written testimony, declaration, deposition, or certificate by
him subscnbed is true, willfully and contrary to such oath states or subscribes any material matter which
he does not belieYe to be uue 1 Is ~illy of perjury, 1111dlhall be punished by a line of not more thaa
two thousand dollars, and by 1mpnsonment, at bard labor, not more than five years, and 1hall, morener, thereafter, be Incapable ol gl~
teotimony In an_,.court al the Unill&d Statea uatil l1ICb time u
tlae judgment against him is reversed.'
[See ICC. 1750.J

[No. 4-140.]
Receiver's Final Receipt, No. --.

Application No.--.
HOMESTEAD.
RECEIVEll's

OFFICE-~,

(Date) --,

18-- .

Received from -----,
of-county,--,
the sum ot-dollars and -cents, being the balance of payment required by law for the entry of the -of sectioa
-· -, in township --,
of range--,
containing -acres, under section -of the
Revised Statutes of the United States.

---

$--.

---,

Rtenwr.

[No. 4-196.)
Final Certificate No. --.

Application No. --.
HOMESTEAD,

.

LAND OFFICE AT---,

.

·

(Dale) --,

18--.

. It is hereby certified, pursuant to section 2291 Revised Statutes of the United States.
that -----,
of -county, haa made payment in full for -of section No.
--,
in township No.--,
of range No.--,
containing-acres.
Now, therefore, be it known, that on presentation of this certificate to the Commissioner of the General Land Office, the said ----shall be entitled to a patent
for the tract of land above described.

---

---,

Rqistw.

No. 4--06g.)
[To be used In cues of commuted homeotead entrieo. For taklnJI tbe testimony of claimant and hla
wltneueo In making commutation proof",a1e tile prescribed forms fOI"" Homeotad Proof."]

COMMUTED
[Section

2301

o(

HOMESTEAD

the ReYiled Statutes

AFFIDAVIT.
o(

the United State •.]

I, ---,
---,
claiming the right to commute, under section 2301 of the Revised
Statutes of the United States, my homestead entry No. --,
made upon the --,
section --,
township --,
range --,
do solemnly swear that I made settlement upon
said land on the -day of--,
18--, and that since such date, to wit: on the -day of --,
18--, I have built a house on said land, and have continued to reside
therein up to the present time; that I have broken and cultivated -acres of said
land, and that no part of said land has been alienated, except as provided in sectioa
2288 of the Revised Statutes, but that I am the sole /Jo,aajjde owner as an actual settler.
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I further swear that I have not heretofore perfected or abandoned an entry made
under the homestead laws of the United States.
LAND OFFICE, ---.

Subscribed and sworn to before me this --

day of --.

--ADJOINING

---,

Register.

(No. 4-<>66.)
FARM HOMESTEAD.
AFFIDAVIT.
LAND-OFFICE

AT ---,

(Datt)--,
18--.
I, -----,of--,
having filed my application No.--,
for an entry under
. the provisions of the Act of Congress approved May 20, 1862, entitled "An act to se>cure homesteads to actual settlers on the public domain," do solemnly swear that ----[ l,ert slalt 111/,t//,ert/,e apPli,ant is //,e l,ead of a family, or 01/er' l'Wmty-one
years of agt; wl,,tl,tr a dtism of tl,e Uniltd Stales, or /,as filed l,is dtdaralion of inlmlion of /Juoming-~,1,, or if under l'Wmly·Olttyears of age, tl,at l,e /,as servtd not kss
tllan fourltm days in tl,e Army or Navy of tl,e United Slates dun·ng adual war] ; that
said entry is made for my own exclusive benefit, and not directly or indirectly for the
benefit or use of any other person or persons whomsoever; neither have I heretofore
perfected or abandoned an entry made under this act ; that the land embraced in said
application No. -is intended for an adjoining farm homestead; that I now own and
reside upon an original farm containing -acres, and no more,· that the same comrange --,
and is contiguous to the tract
prises the -of section --,
township --,
this day applied for.
---.
Swom to and subscribed this -day of --,
before

--=-tiu
of

FINAL

AFFIDAVIT

[No. 4-o67.J
REQUIRED OF ADJOINING
CLAIMANTS .

Land-0.ffiee.

FARM HOMESTEAD

•

[Section "91, R.macd Statutes.]

I, ---

---,

having made a homestead entry of the -section No . --,
in
township No.--,
of range No--.
, subject to entry at--,
for the use of an adjoining farm owned and occupied by me on the -of section No. --,
in township
No. --,
of range No. --,
under section 2289 of the Revised Statutes, do now apply
to perfect my claim thereto by virtue of section 2291 of the same, and for that purpose
do solemnly -that I am a citizen of the United States; that I have continued to own
and occupy the land constituting myoriginal fann,,having resided thereon since the -day of --,
18--, to the present time, and have made use of the said entered tract as a
part ol'_my homestead, and have improved the same in the following manner, viz: --.
That no part of said land has been alienated, but that I am the sole 601UJ fide owner as
an actual settler; that I will bear true allegiance to the Government of the United States;
and, further, that I have not heretofore perfected or abandoned an entry under the homestead laws.
-----.
I, -----,
of the land-office at --.
do hereby certify ·that the above affidavit
was taken and subscribed before me this -day of --,
18-.
-----.
[No. 4--071.J
(To be lllcd in maldnafinal proof' in cues where pre-emption fiHnp have been changed to homestead
cnuiea, under the actl of March 3, 1877, and May a7, 1878.)

PRE-EMPTION
HOMESTEAD AFFIDAVIT.
I, -----,
having changed my pre-emption declaratory statement No. --,
filed the -day--,
18-, alleging settlement the -day of--,
18-, for the
-section No. --,
in township, No. --,
of range No. --,
to homestead entry
original No. --,
district of lands subject to entry at --,
under the acts of Congress
approved March 3, 1877, and May 27, 1878, do solemnly swear that I have never bad
the benefit of any right of pre-emption wider section 2259 of the Revised Statutes of
the United States; that I have not heretofore filed a pre-emption declaratory statement
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for another tract of land ; that I was not the owner of three hundred and twenty acres
of land in any State or Territory of the United States at any time during the above-mentioned period of settlement under the pre-emption statutes ; that I did not remove from
my own land within the State of -to make the settlement above referred to; nor
have I settled upon and improved said land to sell the i.ame on speculation, but in good
faith to appropriate it to my exclusive use or benefit; and that I did not, during the
period of pre-emption settlement above mentioned, directly or indirectly, make any
agreement or contract, in any way or manner, with any person or persons whatsoever, by
which the title which I might acquire from the Government of the United States would
inure, in whole or in part, to the benefit of any person except myself.

I, -----,
of the land office --,
do hereby certify that the above affidavit
was subscribed and sworn to before me this-day of--,
18- .
[No. 4--018.J
ADDITIONAL HOMESTEAD.-ACT OF MARCH 3, 1879.
Application}
LAND OFFICE AT---,
No. -.
(Date) --,
18- .
I, -----,
of--,
do hereby apply to enter, under the act of March 3, 1879,
the -of section --,
in township --,
of range --,
containing -acres, as
additional to my entry No. --,
for the -of --,
section --,
in township --,
of range--.
LAND OFFICE

AT ---,

(Datt) --,
18-.
I, -----,
Register of the land office, do hereby certify that the above application is for surveyed lands of the class which the applicant is legally entitled to enter
under the act of March 3, 1879, and that there is no prior valid adverse right to the
same.
-----,
Register .
[No . 4--o86.J
AD,DITIONAL HOMESTEAD.LACT

OF MARCH 3, 1879.

AFFIDAVIT.
LAND OFFICE AT -,

(Datt) --,
18- •.
J, -----,of--,
having filed my nPfliC'ationNo . --,
for an entry under
the act of March 3, 1879, do solemnly swear that [htrt stalt wluthrrthe nPfliranlistlu
head of afamily, or uver lwtnfy·mt years of age; wlu/lttr a dtisn, of tilt Unittd States,
or has filed his dedaralion of inttntiM of 6eroming null; or, if undtr lwnlty-o,ie )'tan
of a,s:e,that ht has served not lessthan four/em dtl)'_sin the Army or Na'IJYof I/rt _(J,iiltd
Stales during actual war]; that said application No. -is made for my e1tclusive
benefit ; and that said entry is made for the purpose of actual settlement and cultivation,
and not, directly or indirectly, for the use or benefit of any other person or persons
whomsoever, and that I have not heretofore had the benefit of said act.
Sworn to and subscribed this --

day of --,

before
Regis/tr [or Remvtr].

No. 4-273.]
SOLDIER'S Hm.fESTEAD .
(Section 2304 of the Revised S_tatutes of the United States .)
HOMESTEAD DECLARATION.

No. --.

LAND OFFICE AT ---

·

.

(Date) --,
18-.
I, -----,
do hereby declare and give notice that I claim for a homestead,
under section 2304 of the Revised Statutes of the United States, granting homesteads to
honorably-discharged soldiers and sailors, their widows and orphans, the -of section
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--,
of township --,
of range --,
containing -acres; and I further declare that
l take the said tract of land for actual settlement and cultivation, and for my own use and
benefit.

------,

Ptr------,
His Allornry in fact .
. (No. 4-015.]
SOLDIER'S HOMESTEAD .
(Section 2304 of the Reviaed Statutes of the United States .)
APPLICATION.
LAND OFEICE ~T---,

.
(Datt) --,
18- .
I,---,---,
hereby apply to enter, under section 2304 of the Revised Statutes
. of the United States, the -of section --,
of township --,
of range --,
contain-ing -acres i and for which I filed my declaration on the -day of --,
through
-----,
my duly-appointed agent.
----.--.
· I, - · -- ---,
Register of the land -office at--,
do hereby certify that ----filed the above application at this office on the -day of--,
and that he has
taken the oath and paid the fees and commissions prescribed by law.
-----,
Regis/tr.
(No. 4-o65.]
SOLDIER'S HOMESTEAD .
(Section 2304 of the Revised Statutes of the United Statea .)
AFFIDAVIT.

No. --.

LAND OFFICE

AT __;__,

•
(Datt) --,
18-.
I, -----,
of--,
do solemnly swear that I am a --,
of the age of twenty•
one yeim and a citizen of the United States; that I served for ninety days in company
--,
--regiment,
United States volunteers, that I was mustered into the United States
military service the -day of --,
and was honorably discharged therefrom on the
-day of--;
that I have since borne true allegiance to the Government; and that I
have made my application, No. --,
to enter a tract of land under section 2304 of the
Revised Statutes of the United States, giving homesteads to honorably-discharged soldiers and sailors, their widows and orphan children; that I have made said application
in good faith, and that I take said homestead for the purpose of actual settlement and
cultivation, and for my own exclusive use and benefit, and for the use and benefit of no
other person or persons whomsoever; and that I have not heretofore 11,cquireda title to
a tract of land under the homestead laws, or voluntarily relinquished or abandoned an
-----.
entry heretofore made under said laws: so help me God.
Sworn to and subscribed before me, -----,
Register of the Land-Office at
18-.
-----,
Rtgister.
~,
this -day of--,
(No. 4-ooS.]
,
SOLDIER'S ADDITIONAL HOMESTEAD ENTRY UND~
SECTION 23o6
OF THE REVISED ST ATUTES OF THE UNITED ST ATES .
APPLICATION.

No.--.

LAND OFFICE AT---,

(Dalt)--,
18-.
I, -----,
of--county, State of---,
being entitled to the benefits of
section 23o6 of the Revised Statutes of the United States, granting additional lands to
soldiers and sailors who served in the war of the rebellion, do hereby apply to enter the
-- . of section --,
of township --,
of range --,
containing -acres, as additional to my original homestead on the -of section --,
of township --,
of range
--,
containing-acres, which I entered--,
18-, per homestead No . -.-.
LAND OFFICE AT ---,

.
I, ---

---,

Register of the Land Office at --,

(Datt) --,
18- .
do hereby certify that --
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--filed the above application before me for the tract of land therein described, and
that he has paid the fee and commissions prescribed by law.
---,
Regis/er .
SOLDIERS' ADDITIONAL
OF THE REVISED

[No. 4-197.]
HOMESTEAD ENTRY UNDER SECTION
STATUTES OF T_HE UNITED STATES.

2J06

LAND OFFICE AT---,

(Dair) --,
18--.
Final Certificate}
{ Application
No.--.
No. --.
It is hereby certified that, pursuant to the provisions of section 23o6 of the Revised
Statutes of the United States, ---has paid the fee and commissions, and
made entry of the -of section --,
of township --,
of range --,
containing
-acres, which, added to the quantity embraced in his original homestead No. --,
on which he made his final proof, as per certificate No. --,
does not exceed 16oacres. ·
Now, therefore, be it known that , on presentation of this ·certificate to the Commissioner of the General Land Office, the said ---shall be entitled to a patent
Register.
for the tract of land above described.
---,
. INDIAN

.
[No . 4--079.]
HOMESTEAD UNDER ACT MARCH 3, 1875.
AFFIDAVIT.

I , --, of--,
having filed my application No . -for an entry under
the provisions of the act of Congress of March 3, 1875, do solemnly swear that I am an
Indian, formerly of the -tribe; that I was born in the United States; that I have
abandoned my relations with that tribe and adopted the habits and pursuits of civilized
life [/ren state w/retnt'I"tire af,fliuanl is twmty -o,u years of t1l(t',"" tire /read of a fa,ni(y] ; that I desire said land-for the purpose of actual settlement and cultivation, and
not, dii:ectly or indirectly, for the use or benefit of any other person or persons whomsoever; and that I have not heretofore had the benefit of said act.
Sworn to and subscribed before me this --

day of--,

-CORROBORATIVE

18- .

--,

------.

Regisur ["" Rmiwr] .

[No. 4--077.]
AFFIDAVIT-INDIAN
HOMESTEAD-UNDER
MARCH 3, 1875.

ACT
•

-----·
and --- . -do solemnly swear that we are well acquainted
with --- . -, and know that he is an Ind ian, formerly of the -tribe ; that he
was born in the United States; that he has abandoned his relations with that tribe, and
adopted the habits and pursuits of civilized life [ lure stale tl,at Ire'is twmty-tmr y,an tif
age,""• if not, /1,at l,e is tl,e /read of afami(y].
--- ·-.
Sworn to and sub5Cr\bedbefore me this--

day of-,

18-.

[No. 4~-)
TIMBER -CULTURE-ACT

OF JUNE 14, 1878.

Application No. --.
I, ---,
hereby apply to enter , under the provisions of the act of June 14,
1878, entitled "An Act to amend an act entitled • An Act to encourage the growth of
timber on the western prairies,'" the -of section -- , in township --,
of range
--,
containing -acres.
------.
LAND

OFFICE AT--,

.
,
(Dale}--,
18-.
I, -----,
Register of the Land Office, do hereby certify that the above appli cation is for the class of lands which the applicant is legally entitled to enter under the
provisions of the timber-culture act of June 14, 1878; that there is no prior valid adverse
right to the same, and that the land therein described, together with the lands heretofore

--
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entered under this act and the acts of which tliis is amendatory in the said section, does
not exceed one-quarter thereof.
-----,
Register.
[No. 4--073.J
TIMBER-CULTURE-ACT
OF JUNE 14, 1878.
AFFIDAVIT.
LAND-OFFICE

AT-,

(Date} --,
18-.
I, -----,
having filed my application No . --,
for an entry under the provisions of an act entitled "An act to amend an act entitled 'An act to encourage the
growth of timber on the western prairies,'" approved June 14, 1878, do solemnly -that I am the head of a family [or over twenty-one years of ag-el, and a citizen of the
United States [or Aave dulared my inlnmo,s to 6uome sucA], tliat the section of land
specified in my said application is composed exclusively of prairie lands, or other lands
devoid of timber; that this filing and entry is made for the cultivation of timber, and for
my own exclusive use and benefit; that I have made the said application in good faith,
and not for the purpose of speculation, or directly or indirectly for the use or benefit of
any other person or persons whomsoever; that I intend to hold and cultivate the land,
and to fully comply with the provisions of this said act; and that I have not heretofore
made an entry under this act, or the acts of which this is amendatory.
Sworn to and subscribed before me this--

day of--,

18-.

------.

(No. 4-142.J
TIMBER-CULTURE.
{ Application;
No.--.

Receiver's Receipt, }
No.--.
RECEIVER'S

OFFICE, ---,

(Date) --,
18-.
Received of ----the sum of -dollars -cents, being the amount of
fee and compensation of Register and Receiver for the entry of -of section --,
in
township --,
of range --,
nnder the first section of the act of Congress approved
June 14, 1878, entitled "An act to amend an· act entitled •An act to encourage the
growth of timber on the western prairies.'"
-----,
Reuiwr .

I-[No. 4-274.J
DESERT LAND-ACT OF MARCH 3, 1877.
DECLARATION.

No.--.

LAND-OFFICE

AT---,

(Date} --,
18-.
I, -----,
of -county, -of --,
being duly sworn, depose and declare, that I am a citizen of the United States, of the age of--,
and a resident of said
county and --,
and by occupation a -; that I intend to reclaim . a tract of desert
land, not exceeding one section, by conducting water upon the same, within three years
from date, under the provisions of the act of Congress approved March 3, 1877, entitled
"An act to provide for the sale of desert lands in certain States and Territories ." The
desert land which I intend to reclaim does not exceed one section, and is situated in
-county, in the -land district, and is described as follows, to wit: the -of
section No. --,
township No. --,
range No. --,
containing -acres. I further
depose, that I have made no other declaration for desert lands under the provisions of
said act; that the land above described will not, without irrigation, -produce an agricultural crop; that there is no timber growing upon said land ; that the,-e is not, to my
knowledge, within the limits thereof, any vein or lode of quartz, or other rock in place,
bearing gold, silver, cinnabar, lead, tin, or copper, or any deposit of coal; that there is
not within the limits of said land, to my knowledge, any placer, c~ent, gravel, or other
valuable mineral deposit or la!ines; that no portion of said land is claimed for mining
purposes, under the local customs or rules of miners or otherwise; that no portion of
said land is worked for mineral during any part of the year by any person or persons;
that said land is euentially non-mineral land; that I became acquainted with said land

......

298

PUBLIC SALES AND PRIVATE ENTRIES.

by -; and that my declaration therefor is not made for the purpose of fraudulently obtaining title to mineral land, timber land, or agricultural land, but for the purpose of
faithfully reclaiming, within three years from the date hereof, by conducting water
thereon, a tract of land which is desert land within the meaning of the act.
LAND-OFFICE AT---,

(Date) --,
18-.
I hereby certify that the foregoing declaration was this day sworn to and subscribed
before me.
-----,
Register.
· -----,
-Receiver.
[No. 4-<>74.]
DESERT LAND-ACT OF MARCH 3, 1877.
AFFIDAVIT.

No. --.

LAND OFFICE AT---,

(Date)--,
18-.
I, -----,
of-county,-.-,
being duly sworn, declare, upon oath, that I
am a resident of said county and -; that I am of the age of--,
and by occupation
a -; that I am well acquainted with the character of each and every legal subdivision of the following described land: the -section No. --,
township No.--.
range No. --,
containing -acres; that I became acquainted with said land by
-; that I have been acquainted with it for -years last past; that I have frequently passed .over it; that my knowledge of &aid land is such as to enable me to
testify understandingly concerning it ; that the same is desert land within the meaning
of the second section of the act of Congress approved March 3, 1877, entitled "An act
to provide for the sale of desert landg in certain States and Territories;" that said land
will not, without artificial irrigation, produce any agricultural crop; that no agricultural
crop has ever been raised or cultivated on said land for the reason that it does not contain sufficient moisture for successful cultivation ; that the same is essentially dry and
arid land, wholly unfit for cultivation without artificial irrigation; that said land cannot
be successfully cultivated without reclamation by conducting water thereon; that said
land has hitherto been unappropriated, unoccupied, and unsettled, because it has been
.impossible to cultivate it successfully on account of its dry and arid condition; that it is
a fact well known, patent, and notorious, that the same will not, in its natural condition,
produce any crop, that the land is the -- ; that there is no timber growing thereon, but
that it is devoid of timber: that there is not, to my knowledge, within the limits thereof,
any vein or lode of quartz, or other rock in place, bearing gold, silver, cinnabar, lead, tin,
or copper, or any deposit of coal ; that there is not, within the limits of said land, to my
knowledge, any placer, cement, g-cavel,or other valuable mineral deposit or salines; that
no portion of said land is claimed for mining purposes under the local customs or rules
of miners or otherwise; that no portion of said land is worked for mineral during any
part of the year by any person or persons; that said land is essentially non-mineral land;
that I am not interested in any way or manner, directly or indirectly, present or prospective, in any application or declaration made or to be made for said land or in the
land itself, or in the title which may by any person or in any manner be acquired thereto.
[No.4-199.)
DESERT LAND CERTIFICATE.
No. --

.

UNITED STATES LAND OFFICE.

--. 18-.
It is hereby certified that under the provisions of the act of Congress approved March
3, I 877, entitled " An Act to provide for the sale of desert lands in certain States and
Territories," ----has this day filed in this office his declaration of intention
to reclaim the following described tract of land, viz: --; that he has proven to our
satisfaction that the 'said tract of land is desert land as defined in the second section of
said act, and th:rt he has paid to the receiver the sum of -dollars, being at the rate
of twenty-five cents per acre for the land above described.
It is, therefore, further certified, that if within three years from the date hereof the
said -----,
his heirs or legal representatives, shall sa$factorily prove that the
said land has been reclaimed by carrying water thereon, and shall pay to the receiver
the additional sum of one dollar per acre for the land above described, he or they shall
be entitled to receive a patent therefor under the provisions of the said act.
-----,
.Regisln-. •
$-.
-----,
Rt(nver.
0
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NOT11.-Tbe word "heirs" la substituted In this form for the word "aos1pee," the Secretary of lhe
Inierior bavin& declined to rccopize the assi&nmeot of desert land claims.

[No . 4-372 .]

FINAL PROOF UNDER THE DESERT LAND ACT OF MARCH 3, 1877.
DEPOSITION

OF APPLICANT.

Ques. 1. State your name, age, occupation, and resfdence .
Ans.--.·
Ques. 2. Arc you a citizen of the United States, or, if not, have you declared your
intention to become such? (If not native born, proof-record must be furnished .)
Ans.--.
·
. Ques . 3. If you have heretofore made a desert land entry, give the number and date
thereof, and describe the land embraced therein .
Ans . ---.
Ques . 4. Have you conducted water upon the land embraced in said entry, and irrigated the same, and reclaimed it from its former desert character to such an extent that
it will now produce an agricultural crop ?
Ans. --.
Ques . 5. What cropa have you raised upon said land in each and every year since your
first entry thereon under your declaration No . --?
Ans.--.
.
Ques . 6. How many acres have been sown or planted in each year, in what crops.and
upon what portion or subdivision of the land, and what amount of such crops bas been
actually produced ?
Ans . --.
Ques. 7. What crops, if any , had been grown upon the land, or upon any portion
thereof, and, if any, upon what portion, previous t.o your entry thereon?
Ans . --.
Ques . 8. Would the land, or any portion of it, by cultivation without irrigation, have
produced any agricultural crop whatever, and, if so, what crop?
Ans:---.
Ques. 9. Was there any natural water supply upon such land sufficient to fertilize or
irrigate the whole or any portion thereof, and, if so, what portion? State fully.
Ans.--.
Ques . 10. Has the amount of water conveyed upon the land in any one season been
sufficient to so irrigate the entire tract as to render the same productive, and, if so, what
crop or crops would such irrigation produce?
•

Ans. --.
·
Ques . 11 . Has the whole tract been irrigated and cultivated by you in any one season?
Ans.---.
•
Ques . 12. Has each smallest legal subdivision or portion of less than forty acres been
irrigated or cultivated either during one season or different seasons since the date of your
entry?
Ans.---.
Ques . 13. How much ~ater per acre has been conducted upon the land, or upon any
portion under cultivation, in any one season; for how long a time was it so conducted
upon the land, and at what times or seasons? State fully.

A~--

.

.

Ques . 14. In what manner was such water conveyed upon the land, whether by pipes
or ditches, and how was it distributed over and ·through the soil ? State particularly and
in detail, and describe the ditches as to their width, depth, direction through or around
the land, and give tl1e length of each .
·

Ans.--.
Ques . 15. Have you at this time th~ right and proprietorship of water sufficient arid
available to continue the irrigation of this tract and make perpetual reclamation of the
land, and is it your purpose so to continue its use upon this land , and for the purposes of
such reclamation ?
Ans.---.
Ques. 16. How was such right or proprietorship obtained, and by what tenure do you
now hold the same? (Duly verified abstract of title must be furnished.)
Ans . ---.
Ques . J 7. Have you the sole and entire interest in said entry, and in the tract covered
thereby, and the water appropriated to irrigate the same?

• Ans.---.
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Ques. 18. Has any other penon, individual, or company of individuals, any interest
whatever in said entry, tract , or water appropriation ? ·If so, give the name, residence,
and occupation of each such person, and the nature, amount, and extent of such interest.
Ans.---.
·
Ques. 19. Have you made or become the assignee of any other entry, or have you any
interest, direct or indirect, in any other entry under the desert land act?

Ans.--.
(Sipaiure)

--

I hereby certify that each question and answer in the {oregoing deposition

--

.

read
to the applicant before -signed -name thereto, and that the same was subscribed
and sworn to before me this -day of --,
18-- .
-----,
Register,
-----,
Reuiver.
was

Nonr.-The
oflice,- before whom the deposition la taken should call the] attention of the wiuiaa to
the following section of the Revised Statutes , and state to him that It la the purpose of the Goftl'1llllellt,
if it be ucertained that he testifies fallely, to prooecullehim to the f'ull escent of the law :

" TtTLa LXX.-CRIMES .-CH .

4-

"Sac . 5392. Eve,-y per90n who, having taken an oath before a competent tribunal, oflice,-1 or ~.I
In any cue in which a law of the United States authorizes an oath to be adminatercd, tnat he will
testify, declare, depose or certify trui)', or that any written testimony, declantion, dei>osition, o,- certificate by_him aubscri&;;i . is true , willfully and contrary to such oath states or aul»crif>es aay material
matter which he d~ not believe to be true , la guilty of perjury, and shall be punished by a fine oi more than two thousand dollars, and bf euni1hment, at bard labor, not more than five years., and abaU,
monowrd thereafter , be incapable o{ ,iv,n1 testimony in any court of tlae United Stalle&unw sad, lhae
• the ju gment apinat him la ....,er,ed ," [See sec . 1750.]

(The deposition of two wi-

(No . 4-73-]
, la thla form, takea separately,

FINAL PROOF UNDER THE-DESERT
DEPOSITlON

required in each cue .)

LAND ACT OF MARCH 3, 1877.

OF WITNESS.

Ques. 1. State your name, age, residence, and occupation.
' Ans.--.
Ques. 2 . Are you acquainted with -----,
who made desert land entry No.
--,
on the -day of--,
A. D. 18--. upon the--?
Ans.--.
Ques . 3. How long have you known the party who made this entry?
Ans. ---.
Ques. 4- Have you ~rsonal knowledge of this land?
Ans.---.
Ques. 5. Has water been conducted upon the land embraced in said entry 90 u to irrigate and reclaim the same from its former desert condition to such extent that the same
will produce an agricultural crop?
Ans. --.
Ques . 6. What crops have been raised upon said land in each and every yu.r since its
first entry by -----,
under declaration No. --,
and by whom?
Ans.-.
.
Ques . 7. How many acres hne been sown or planted in each year, in what crops, and
upon what portion or subdivision of the land, and what amount of crops have been produeed thereon, and by whom?

Ans.--.
Ques. 8. What crops, if any, had been grown upon the land, or upon any portion
thereof, previous to the entry of ----thereon?
Ans.--•
• Ques. 9. Would the land, or any portion of it, by cultivation without irrigati.on, have
produced any agricultural crop whatever, and, if so, what crop?
Ans.---.
Ques. 10 . Was there any natural water supply upon such land sufficient to fertilize or
irrigate the whole, or any portion thereof, and, if so, what portion? State fully.
Ans.-.
Ques. 11. Has the amount of water conveyed upon said land by ----in any
one season, been sufficient to so irrigate the entire tract asto render the same productive ,
and, if so, what crop or crops would such irrigation produce?
Ans.--.
Ques. 12. Has the whole tract been irrigated and cultivated by ---in any
one season ?
·
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Ans.---.
Ques. 13. Has each smallest legal subdivision or portion of less than forty acres been
irrigated or cultivated eit\ler during one season or different seasons since the date of
entry?
Ans.--.
Ques. 14. How much water per acre has been conducted upon the land, or upon any
portion under cultivation in any one season; for how long a time was it so conducted
upon the land, and at w~t times or seasons? State fully• .

Ans.--.

- Ques. I 5. In what manner was such water conveyed upon the land_,whether by pipes
or ditches, and how was it distributed over and through the soil ? State particularly and
in detail, and describe the ditches as to their width, depth, direction through or around
the tract, and give the length of each.
Ans.--.
Ques. 16. Has --at this time the right and proprietonhip of water sufficient and available to continue the irrigation of this tract and make perpetual reclamation
of the land?
Ans.--.
Ques. 17. How did you become acquinted with the facts relative to the irrigation of
said land?

Ans.--.
Ques. 18. Have you any interest, direct or indirect, in this entry, in the land covered
thereby, or in the water supply used in its irrigation?
Ans.--.
(S;p,ot,m.) ---.

I hereby certify that witness is a person of respectability; that each question and
answer in the foregoing testimony was read to --- beefore -signed -name thereto, and tJ;iatthe same was subscribed and swom to before me this -day of ---,
18-.
-----,
Rrgistn-.
-----,
Rutivn-.
NOTa.-Thc office,-before Yhom the depoaldon Is talccli should call the attention ot the wltneu to die
followln1 1eetlon of the Reviled Statutes, and state 10 him that It Is the purpooe of the Government, ICIt be
uccrtaloed that he testifies fallely, to proeecute him to the lull eztent of the law :

"Tm.a LXX .-CRJMES.--CX. 4"Sac." ~392· Every penon whot haYin1 taken anoath before a competent trlbunal 1 officer, or ~}n
any case 10 which a Jaw of the Untted S&ates authorizes an oath to be administered that lie w,11teswy,
declare, de~,
or certify truly, or that any written tatlmony, declaration, deposition, or certificate by
bim subscnbed ii true, willfully and contrary to such oath states or tub&cribes any material matter which
be doa not believe to be true, Is guilty of perjury, and shall be punished by a fine arnot more than two
thouaand dollars, and by imprisonment at hard labor, not more than 6ve yean, and shall, moreover 1 th_ercaftu, be incapable of ain111 testimony In any court olthc Ulllted Stata undl such time u tbe ;.._eat
aplnst him ii rCToracd." (See sec. 1750.)

[No. 4-143.]

DESERT LAND-:-ACT OF MARCH 3, 1877.
Declaration No.--.

Recei•er'a Final Receipt, No.--.

LAND OFFICE AT --,

(Date)--,
18-.
Recei•ed from -----,
of -county,--,
the sum of-dollars and-cents, being final payment of one dollar per acre for the -containing -acres, at
one dollar and twenty-fin cents per acre, the 111mof twenty-five cents per acre having
been heretofore paid, as per original receipt No. --.
1--.
-----,
Runwr-.
[No. 4-200.]

DESERT LAND-ACT
Reei5ter's Final Certificate No. --.

·

OF MARCH 3, 1877.
Declaration No. --.
LAND-OFFICE AT---,

(Date) --,
18-.
ts HEREBY cr.JtTJFIED that, in pu!'lllance of the act of Congress approved March
s, 1877, entitled "An act to provide for the sale of desert lands in certain Stati:s and
Territories," -----,
of -county, State or Territory of--,
has purchased
of the Re&ister of this office, and made payment in full for the land described as follows:
IT

•

:n
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to wit: --,
containing -acres, at the rate of one dollar and twenty-five cents per
acre, amounting to -dollars.
Now, therefore, be it known, that on presentation of this certificate to the Commissioner of the General Land-Office the said ----shall be entitled to receive a
Regisur.
patent for the tract of land above described.
---,
[NOTJ1.-Scc original declaradon ud receipt, No. -.]

TIMBER

[No. 4-537.)
AND STONE LANDS-ACT

OF JUNE 3, 1878.

SWOR.N STATEMENT.
I...AND•OFFICE AT---,

(Dair) --,
18-.
of -county, --,
desiring to avail myself of the provisions of
the act of Congress of June 3, 1878, entitled "An act for the sale of timber lands iu the
States of California, Oregon, Nevada, and in Washington Territory," for the purchase
of the -of section --,
township --,
of range --,
do solemnly -that I*
-; that the said land is unfit for cultivation, and valuable chiefly for its -; that it
is uninhabited; that it containa no mining or other improvements--,
nor, as I verily
believe, any valuable deposit of gold, silver, cinnabar, copper, or coal; that I have made
no other application under said act; that I do not apply to purchase the land above described on speculation, but in good faith to appropriate it to my own exclusive use and
benefit; and that I have not, directly or indirectly, made any agreement or contract, in
any way or manner, with any person or persons whomsoever, by which the title I may
acquire from the Government of the Umted States may inure in whole or in part to the
benefit of any person except myself.
-----.
Sworn to and subscribed before me this -day of --,
18-.

I, ---

---,

·

--- ---. --- .

[No. 4-371.]
(The teadmony of two witnesses, In this form, taken separately, required In each case .)

TIMBER

AND STONE LANDS-ACT

OF JUNE 3, 1878.

TESTIMONY OF WITNESS.

-----,
being · called as a witness in support of the application of ----to purchase the -of section --,
township ....--, of f$Jlge --,
testifies as
follows:
Ques. 1. What is your post-office address, and where do you reside ?
Ans. --.
Ques. 2. What is your occupation?
Ans.---.
Ques . 3. Are you acquainted with the land above described by personal inspection of
eacli of its smallest legal subdivisions?
·
Ans.---.
Ques. 4. When and in what manner was such inspection made?
·Ans.---.
Ques. 5. Is it occupied; or are there any improvements on it not made for ditch or
canal purposes, or which were not made by, or do not belong to, the said applicant?
Ans.---.
·
Ques. 6. Is it fit for cultivation ?
Ans.---.
Ques. 7. What causes render it unfit for cultivation?
Ans.-.
. Ques. 8. Are there any salines, or indications of deposits of gold, silver, cinnabar,
copper, or coal, on this land? If so, state what they are, and whether the springs or
mineral deposits are valuable .

Ans.--.
Ques. 9. Is the land more valuable for mineral or any other purposes than for the timber or stone thereon, or is it chiefly valuable for timber or &tone?
Ans . ---.
Ques. 10. From what facts do you conclude that the land is chiefly valuable for timber or stone?
• In cue the party hu been nalualiml, or bu declared his lnte~tlon to become a dtizen, a certified
copy of his certificate of naturallntlon or declaradon of Intention, aa the case may be, must be fur.
nitlied.

•
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Ans.
Ques. 11. Do you know whether the applicant has directly or indirectly made any
agreement or contract, in-any way or manner, with any person whomsoever, by which
the title which he may acquire from the Government of the United States may'inure, in
whole or in part, to the benefit of any person except himself?
Ans.---.
Ques. 12. Are you in any way interested in this application, or in the lands above
described, or the timber or stone, salines, mines, or improvements of any description
whatever threon?
---.
--Ans. ---.
I hereby certify that witness is a person of respectability; that each question and
name theresigned --answer of the foregoing testimony was read to --before
18--.
day of--,
to, and that the same was subscribed and sworn to before me this--

---

---,

---.

officer before whom the testimony is taken should call the attention of the witness to the
Nars.-The
followin& section of the Revised Statutes, and state to him that it i• the purpose of the Government, If it
be ascertained that ho telti6es lalHly, to pawocuto him to the full extent oCthe law.

4.
TITLa LXX.-CRIMES.-CH.
"Sac. 5392. Every penon who having taken an oath before a competent tribunal, officer, or penon,
In any case in which a law of the United States authorba an oath to be administered, that he will testify,
or certificate liy
or certify truly, or that any wriuen testimony, declaration, ~Ilion,
declare, d~.
him suDSCnbed is true, willfully and contrary to such oath states and 1uoscnbea any material matter
which he does not bellne 10 be ·true, la ipu!ty of perjury, and ~hall be punished by a fine of not more
than two thousand dollaro, and by lmpnoonment, at hard labor, nor more than five yean: 1 and 1hall,
court of the United States unlit ouch rime
moreoverLthereafu:r 1 be incapable of &iviq teelimony In
as the juogment ap.imt him is reversed." · [See aec. 1750.

anr

UNITED
AI.ASAMA.

Huntsville.
Montgomery.
ARIZONA Tr.R.

Prescott.
Tucson.
ARKANSAS.

Little Rock.
Camden.
Harrison.
Dardanelle.
CALIFORNIA.

San .Francisco.
Marysville.
Humboldt.
Stockton.
Visalia.
Sacramento.
Los Angeles.
Shasta.
Susanville.
Bodie.
COLORADO,

Denver City.
Leadville.
Central aty.
Pueblo.
Del Norte.
Lake City.
DAKOTA TER.

Mitchell.

ST A TES LAND OFFICES.

DAKOTA TER.-Con.

Watertown.
Fargo.
Yankton.
Bismarck.
Deadwood.
Grand Forks.
FI.ORIDA.

Gainesville.
IDAHO TER.

Boise City.
Lewiston.
• Oxford.
IOWA.

Des Moines.
KANSAS,

Topeka.
Salina.
Independence.
Wichita.

Kirwin.
Concordia.
Larned.
Wa-Keeney.
Oberlin.
LoUISIANA,

New Orleans.
Natchitoches.
MICHIGAN.

Detroit.
East Saginaw.

MICHIGAN-Con.

Reed City.
Marquette.
.MINNESOTA.

Taylor's Falls.
Saint Cloud.
Du'Luth.
Fergus Falls.
Worthington.
Tracy.
Benson.
Crookston.
Redwood Falls.
MISSISSIPPI.

Jackson.
MISSOURI.

Boonville.
Ironton.
Springfield.
MONTANA T.KR.

Miles City.
Helena.
Bozeman.
NKBRASKA,

Neligh.
Beatrice.
Lincoln.
Niobrara.
Grand Island .
North Platte.
Bloomington.

NEVADA.

Carson City.
Eureka .
Nr.w

MEXICO

Tu.

Santa Fe.
La Mesilla.
OREGON.

Oregon City.
Roseburg.
La Grande.
Lakeview.
The Dalles.
UTAH TER.

Salt Lake City.
WASHINGTON

T.ER.

Olympia.
Vancouver.
Walla Walla.
Colfax .

Yakima.
WISCONSIN.

Menasha.
Falls of St. Croix.
Wausau.
La Crosse.
Bayfield.
Eau Claire.
WYOMING TER,

Cheyenne.
Evanston.

NOT11.-By act of July 31, 18:,6, the land-offices in Ohl~ Indiana, and Illinois were abolished• and by
act of Marcli 31 1"77, the vacant tracta of public land in vhlo , Indiana, and Illinois are made ,~hject 10
entry and locauoa at the General Land-Office, W uhlnaton, D . C. (See rqulatlom on prevloua paae.)
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THOMAS H. PRICE.
GENERAL

INFORMATION

UNDER

THE PUBLIC.LAND

SYSTEM.

Commissioner WLLIAMSON lo THOS. H. PRICE, Mo6ile, Ala6ama, August 27, 1877.

You ask: 1st. Are the Receivers of public moneys allowed to retain
in their hands any part of the money received in payment for public
lands, as fees or otherwise ?
·
This is a matter under Sections 3620 and 5480 of the Revised Statutes,
somewhat of Treasury regulation. The Receivers are not allowed to retain any money, but are required to deposit in proper manner the gross
amount of receipts; and the amounts due on account .of salaries, commissions, etc., will be paid by Treasury warrants.
2. What are styled "fees" in homestead and other cases are deposited to the credit of and belong exclusively to the U.S. Treasury. They
are not included in the gross amount upon which is computed the compensation of Registers and Receivers to ascertain their salary to the maximum amount of $3,000 per annum, as provided in Section 2·240 R. S.
3. Patents are prepared by clerks in the General Land Office under
the supervision of the Recorder thereof.
4. They are never recorded and signed in blank as to name of gralllu,
description ef land, date or otherwise, and are never executed until the
claim has been fully examined by this office and found to be correct in
every particular.
5. Patents are never sent from this to the local office signed in blank.
6. Assignees of purchasers of public lands at public or private sale and
under the pre-emption laws are recognized by this office, and where the
duly assigned duplicate receipt is filed in this office prior to issue of
patent, such patent will be issued to the assignee.
7. Under the pre-emption law all assignments of pre-emption rights
prior to date of proof of payment are null and void. Sec. 2263, Revised
Statutes: Myers vs. Croft, 13 Wallace 291.
Where, however, the transfer is made after such proof and payment, this office will recognize the
same and issue patent, as before stated.
8. All original papers filed as the basis of a right to entry and patent
arc kept in appropriate files of this office, except the purchaser's application in cash cases, and pre-emption declaratory statements, which an
filed by the Register in the district office.
9. Registers and Receivers, or others, officially connected with the
United States land offices, are not allowed, under the rul~ of the department, to become purchasers of any of the public lands, except when
necessary to perfect a right which had attached by virtue of compliance
with law, prior to entering upon duties connected with such office; section 2287 Revised Statutes.
By Sec. 45 2 of the Revised Statutes, the officers, clerks and employees
in the " General Land Office, are prohibited from directly or indirectly
purchasing or becomin~ interested in the purchase of any of the public
land." In harmony with this law and good policy, a regulation of the
department has been established, strictly prohibiting all persons in any
manner connected with the government land service from becoming purchasers, or interested in the purchase, of the public land. This regulation is found necessary in order to prevent persons who, on account of
the unusual facilities afforded them by virtue of their position, might, by
their own act or through others, injuriously affect the rights of other
parties.
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lands are such as have not only been advertised under
10. "Offered"
the President's proclamation, but have been actually exposed to sale at
public offering, in accordance with such proclamation, to the highest
bidder, and remain unsold.

S. N. PUTNAM.
which are marked upon the books of the local office as covered
Private Entry.-Lands
by claims which are finally determined to be absolutely void from their inception, are
withdrawn from market and cannot be again subject to private entry until duly offered
at public sale.
Secretary SCHURZ lo Co~missioner WILLIAMSON, Nuv. 30, 1877.

I have considered the application of S. N. Putnam to purchase, at private sale, certain tracts of land, in the San Francisco, California, land
district, heretofore offered at public sale. In each case the application
was refused by the Register of the local office, for the reason that the land
applied for was covered by a selection made by the State of California,
in lieu of lands claimed to have been lost in place. On the 8th of June
last you approved the action of the Register, and an appeal has been
·
taken to this department.
Putnam and his attorneys assert that the selections are illegal and void,
and hence not a bar to the sale of the · lands at private entry.
Without discussing the question of the validity of the State selections,
I will proceed to a consideration of the main question involved, viz: if
the s,:lections are found to be void from inception, can the lands covered
thereby be entered at private sale, prior to the publication of notice as
required by the regulations of your office? It is contended that the
applications are governed by the rulings of the department to the eff~ct,
that an invalid State selection is not a bar to the initiation and perfecting
.
of a pre-emption claim.
The 9th regulation of January 1, 1836, is as follows: (Opinions and
Instructions, p. 515.)
" Whenever you have reason to believe that any tract or tracts in your
district, heretofore offered at public sale, may have been improperly withheld from private entry, in consequence of errors in your books or in
marking the sales upon your maps, or from any other cause whatever, you
will seek information from this office in relation to such cases, and if it
should then appear that the lands have been thus erroneously withheld
from private entry, you are particularly required to give notice of the fact
by public advertisement in the most convenient newspaper, and to be put
up in suitable places, setting forth that at a particular hour and day
therein to be mentioned, you will be prepared to receive applications to
enter the lands designated in such notice. This notice should be given
at least tliirly days before entries are to be received, and in no event will
you allow any such lands to be entered or located before the expiration
of the time thus prescribed."
On the 14th of July, 1837, the Attorney-General, Hon. B. F. Butler,
held that the Commissioner was authorized to issue the same, and it received his approval.
The reasons for this rule are clearly stated by Mr. Butler, and they apply with equal force at the same time. Counsel call attention to the statement made in the opinion as follows: "To prevent misapprehension it is
proper to observe that I understand these two questions to relate to lands
20
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not applied for at private sale until after such lands had been for some
time suspended from private sale, and the above opinion must be received with this limitation ; " and argue that, by an invalid state selection, there has been no reservation or suspension of the land. I cannot
concur in this view. The selections are duly noted on the records of the
local office, and while they remain thereon no other entry can be made
under the rules and regulations of the land department. The lands were
thus suspended from private entry at the date of the applications, and can
only be restored by a proceeding in accordance with law and the regulations of your office. It has been said with much force by a former law
officer of this department that "the rule that tracts erroneously marked
on the books are thereafter not subject to private entry until regularly
restored by public notice, is too well settled to be seriously questioned.
It was adopted in 1836, has been since continuously followed by the
General Land-Office and the department, and it .at an early day received the sanction of the Attorney-General of the United States" (3
Opin. 274). The later decisions of this department, properly considered,
do not conflict with that doctrine. The prohibition existing to the disposal of public lands at private sale is the result of specific instruct'ions of
the land department. A cash sale is only operative from the date of actual
entry at ·the local office, or from the date when the application made
should have been received, and under the instructions of your office an
erroneous or illegal appropriation is a bar to such private entry. The
same reasoning does not apply to the pre-emptor; his z-ight is founded
upon settlement, and when perfected relates back to the date of ·his settlement upon the land, or to the time when the former appropriation is cancelled . This is strictly in accordance with the principles governing the
administration of our public land system.
II) your decision you recite the provisions of section 2367 of the Revised Statutes as follows: "WhereYer lands in California subject to private entry have been or are hereafter withdrawn from market for any
cause, such lands shall not thereafter be held subject to private entry
until they have first been open for .at least ninety days to homestead and
pre-emption settlers and again offered at public sale." Counsel contend
that the words, "withdrawn from market for any cause," cannot properly
be construed.to embrace lands simply marked upon the books as covered by
claims which are finally determined to be absolutely void from their inception, alleging that such lands are not withdrawn from market. I cannot agree with this conclusion. As a matter of fact these lands are withdrawn from private sale, because, as before stated, while covered by the
selection they are not subject to private entry. The public are informed
that ~hey are appropriated, hence of necessity a withdrawal exists, and a
bar to a private entry which can only be removed in the manner provided
by law. The selection may be invalid, but that does not change the fact
that the withdrawal exists. Congress did not enact that only those lands
which had been legally withdrawn should be again offered at public sale.
Had Congress intended to so legislate, it is to be presumed that it would
have used language to carry such intention into effect; but in the absence
of such language "there is no authority to import a word into a statute
in order to change its meaning.''
.
I see no sufficient reason why the practice of the department which has
prevailed for so many years should be changed. Your decision is therefore affirmed.
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JOHN BOSWELL.
Rtslwaliott.-How single tracts of lud may be restored to market.
wmtnissiotln' McFAllLAND fq Rte, and Rte., Ortctm City, Ortcott, July

11, 1881.

When the applicant shall file an affidavit that the tract in question is
unimproved land, and is not occupied by any person other than himself,
having a color of title, you are authorized to restore said tract to market,
by publication for thirty days, first notifying the party that such restoration will give him no preference right over others desiring to enter the
tract; for in case of any competition, the same must be sold to the highest
bidder.
THOMAS HOLLAND.
Rtttwatwn.-After lands have been offered at public sale and then withdrawn, they may
be restored to homestead and pre-emption entry.
Privalt Entry.-Until they have again been offered at public sale, they are not subject
to private entry.
C11111missit1nnWILLIAMSON_ t11Rec, and Ru., Wausau, Wimmsi,,, Ft6. 24,. 1877.

I hav~ considered the application of Thomas Holland to purchase at
private entry the S. W. 3:(,N. E. ¼ 23, 20 N., 10 E.
The facts respecting th1s land are as follows :
It was originally included in the limits of the grant to the State of Wisconsin, and was withdrawn for the benefit of the Wisconsin Central
(formerly the Portage, Winnebago & Superior) Railroad Company . By
the act of Congress approved March 3, 1875, consent was given to said
railroad company "to build that portion of their road which lies between
Portage City and Steven's Point on the line adopted by the act of the
Legislature of Wisconsin approved February 10, 1875, instead of the line
adopted by the act of the Legislature of Wisconsin, April 9, 1866," etc.
The act further provided that the lands falling outside of the amended
line ofroute "shall revert to the United States and become part of the
public domain, to be disposed of as other public lands." The company
having amended its line under the terms thereof, you were directed by
my letter of April 10, 1876, to restore to homestead and pre-emption settlement and entry, by the usual published notice, all the lands previously
held for said grant, but falling outside of the amended ten-mile limits.
This you accordingly did, and the restoration took effect August 1, 1876.
You desire instructions as to whether under that restoration the lands
become subject to private entry.
This office directed a restoration of these lands to homestead and preemption settlement and entry only, and did not direct that they be offered
for sale.
The Supreme Court in Eldred vs. Sexton (19 Wall. 189) say: It is a
fundamental principle underlying the land system of this country, that
private entries are never permitted until after the lands have been exposed
to public auction."
It matters not that these lands were offered originally, for that "offering" was removed upon their being withdrawn for the railroad. When
they ~in became withdrawn from the operation of the grant, and their
exceptional status terminated, the general provisions of the land system
attached to -them, and they could not therefore be sold at private entry
until all persons had the opportunity of bidding for them at public auction.
Having not been so offered, they are not subject to private entry.
I therefore reject the application of Mr. Holland.

--
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CIRCULAR INSTRUCTIONS OF JULY 19, 1876.
To .Reg's and .Ree's in Ala/Jama, Mississippi, Louisiana, Ar.tansas, and Flarida.

I have to call your attention to the act of Congress of June 22, 1876,
entitled "An act to repeal section two thousand three hundred and three
of the Revised Statutes of the United States, making restrictions in the
disposition of the public lands in the States of Alabama, Mississippi, Louisiana, Arkansas, and Florida, and for other purposes,'' a copy of which is
hereto attached.
The passage of this act does not change the condition of said lands as
regards their liability to entry under the homestead laws, but its immediate effect is to lay open the same to the operation of the pre-emption
laws, while it permits also the location thereon of such scrip as may be
lawfully located upon "unoffered" lands. You will govern yourselves
accordingly; and, for the benefit of such persons as may desire to avail
themselves of the pre-emption laws, you will cause a notice of your readiness to receive filings thereunder to be published in a newspaper of general circulation in your district once a week for four successive weeks,
.
according to the form sent to you herewith.
The said act does not open the public lands in said States to ordinary
private entry until after they shall be offered at public sale, but it provides that this shall be done "as soon as practicable from time to time,
and according to the provisions of existing law." The proper steps will
be taken by this office, and the proper instructions hereafter sent to you,
for giving effect to this part of the law.
J. A. WILLIAMSON, Commissioner.

SOUTHERN

PUBLIC LANDS.

in the States of Arkansas, Louisiana, Missisippi, Alabama,
Prt -emph°onEntry.-Lands
and Florida, which were once "offered," must be continued to be con~idered and
treated as offered land so far as to require the pre-emption claimant to file his declaratory statement within thirty days, and make proof and payment within tweh·c
months after settlement. ..
Private Entry .-Such lands, however, by reason of the second proviso to the act of
July 4, 1878, are not subject to "private entry" until re-offered.
Acting .Stt:rttary B&LL to Commissioner WILI.IAMSON, May 27, 1881. 1

I have considered your request of the nth inst., for instructions respecting the treatment of pre-emption claims in the States of Arkansas,
Louisiana, Mississippi, Alabama, and Florida, upon landf once offered
but not yet re-offered under act of July 4, 1878 (19 Stat., 73).
By the long-established rules of the Department, lands in such condition have been, with respect to the time required for filing, proof and
payment, classed ac; "offered" and subject to the same regulations as
lands actually subject to private entry. It is true that such lands do not
fall strictly within the language of either section 2264 or 2265 of the Revised Statutes, .and may, therefore, be said to constitute in reality a third
class, to which neither provision will technically apply.
In such case, only two classes being described by law, it became a
practical question at an early period to determine by the reason and
analogy of the law to which this anomalous class most nearly assimilated,
and what rule would work the least confusion in administration. That
question was settled in favor of the rule as stated, and it has not since
been departed from. See I Lester 359, Copp's Land Laws 306, and the
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decision of Mr. Secretary Delano, of April 10, 1873, cited by you.
Congress appears, also, to have given a legislative construction in the
same direction by act of July 7, 1870, for the relief of certain settlers in
Nebraska (16 Stat., 188).
Hundreds, perhaps thousands, of cases have been adjudicated under ·
this rule, and .I do not know of an exception made against its application.
It results in complete uniformity as respects the rights of settlers located
on adjoining tracts, where the whole have once been offered and made
subject to the requirement of filing within thirty days and payment within twelve months, but where by some accident, or failure to consummate
an incipient entry, one tract, perhaps, in a whole township, may have
been rendered not subject to ordinary private entry until restored by the
usual formality of advertisement or offering. If by such accidental or
fortuitous circumstances the land becomes unoffered in such sense as to
restore the privilege of holdin~ it for three months without filing, and
for thirty months longer by fihng and before payment, the anomaly is
presented of a continually changing status, and an advantage to one settler over another upon land in the same locality; which advantage may
be secured by an ·act of bad faith in the settler, first setting up a home stead right which he speedily aban~ons, then remaining on the land as a
pre-emptor for thirty-three months before payment, while his neighbor
who settled at the same time must pay for his claim within twelve. It
cannot have been intended, without express declaration, to give settlers
on immediately adjoining lands, duly brought by regular proclamation
within the same conditions, such unequal advantag~, depending upon
merely accidental conditions, or induced, it may be, by manifest bad
faith on the part of the settler himself. Of course, if the law were positive there would be no other construction. But when it becomes a matter of construction, that construction must be reasonable, in aid of gen- .
eral provisions of the law, and in harmony with the system of laws
governing the whole subject .
The lands released from restricted disposal by homestead only, by the
act of July 4, 1876, were so released by absolute repeal of the section 2303
of the Revised Statutes, confining such disposal. This repeal of the section, in so far as such section was in itself a repealing statute, would not
have the effect of reviving the previous law relating to pre-emptions, unless something express in the act manifested the intent. so to restore it.
That this was the intent appears from the language of the first proviso,
denying the right of pre -emption to certain lands specified; thereby indicatin~ that with respect to other lands the privilege was revived.
But m such case what law was restored? This previous law, which,
under the original offering, made all such pre-emptions subject to the requirement of filing within thirty days and payment within twelve months.
Without further enactment, ordinary sale by private entry would also have
been restored; as the same restriction embraces "sale," as contradistinguished from "pre-emption ." But this further enactment was added by
the second proviso, which only reached to and affected "private entry a''
and declared that such entry should only be permitted after the lands
should be offered from time to time according to the provisions of existing law. As a proviso must be strictly construed, and carves out of the
general statute only what is expressly named therein, this proviso must be
held to provide a rule for administrative action exceptional only with respect to "private entry," and not to enlarge or restrict in any sense the
usual and accepted status of the land in regard to pre-emption rights, as
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governed by the previous law. The term "private entry" is technical as
used in law, and requires no ext>lanation here.
In any view of the matter, I see, therefore, no reason to modify the accepted practice, and haye to direct that you apply the same to the lands
in question.

WILLIAM SENSENDERFER.
Privalt Entry.-An
application in writing is the foundation of all private entries or
entries generally, where a memorandum of the land sought to be entered is required
by law or regulations.
Commissiontr WILLIAMSON lo WM. SKNSENDKR.FER, Wa"msburgl,, Mo., Nov. 15, 188o.

A letter was addressed by this office to the Register of the district land
office, then at Plattsburg, Mo., dated the 22d of May, 1855, which may
be the letter to which you refer, containing among other things the following, viz. : " You also appear to be laboring under a misapprehension in
supposing the application of a purchaser to be a mere matter of form.
Such is not the fact. By the act of Congress approved February 24,
1810, every person making application at any of the land offices of the
United States for the purchase at private sale of a tract of land is required
to produce to the Register a memorandum in writing describing the tract,
which he shall enter by the 'proper number of the section, half section.
or quarter section, (as the case may be) and of the township and range,
subscribing his name thereto, which memorandum the Register shall file
and preserve in his office. Such written application forms the foundation
of every entry, and is made to govern in all cases in deciding the question as to what particular tract of land was entered, and under no circum. stances is it admissible to alter in any manner the affidavit and application
of the purch~r.
The filling up of the application is no part of the official duty of the Register or Receiver. If requested to do so you may fill
up the application, but when signed by the applicant it becomes his own
act, and he alone is responsible for any errors that may exist therein."
The above has specific reference to purchasers of public land at private sale. The principle stated is held by this office to apply generally
in cases of entries of public lands, or locations thereof with warrants or
scrip where applications are required to be niade by law or official regulations.
T. J. EDWARDS .
.Assignmmt.-Assignments of duplicate cash receipts must be witnessed, and in.case ol
married men the dower right must be assigned by the wives.
Com'11issiontrWILLIAMSON lo T. J. EDWARDS, .Rtd Oai, f(IW(l, 0,to/ur 20, 1881.

On the 17th ult., said duplicate was assigned to Thomas J. Edwards
and acknowledged before Lyman Evans; a Notary Public, but the transfer is defective in that it is not witnessed, and if Mr. Wells was a married
man, he could not thus dispose of a dower right. ·
In view of a recent decision by the Secretary of this Department,
Whitaker vs. S. P. R. R . , July 27, 1880, and in the absence of any law
authorizing the transfer in th1S manner of cash duplicates and the land
embraced therein, I must decline to follow the assignment in the issue of
patent.
The duplicate will be filed with the certificate which was recently
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approved for patenting, and the patent when ready will be sent to your
address.

PATRICK

CLASBY

ET AL •

.Dot1lle Minim11m.-The even sections along the route of the railroad granted by act of

July I, I 862, and the acts amendatory thereof, must be sold for not IC$&
than 12.50 per
acre.
The former practice of the General Land Office held to be erroneous.
C#mmissioner WILLIAMSON lo Reg. a,u/ Ree., San Fr01'dseo, Cal., A"({. 13, 1877.

The land involved is within the exterior lines of the Rancho Los
Medanis, confirmed by U. S. District Court, October 16, 1856, and 20
miles limits of withdrawal of W. P. Railroad of January 30, 1865, but
excluded from the grant, final action on survey not having been had
until after withdrawal, viz., Nov. 23, 1869, by D1Strict Court.
Said pre-emptors, as appears, alleged settlement subsequent to the withdrawal,with the exception of Easton, and he in reply to the question as
to wlien he made actual settlement, says, "To the best of my knowledge,
in 1866," and again, in reply to the same question, at a later period,
says, "In 1866," and this being corroborated by the weight of evidence,
must be regarded as conclusive.
The former practice of this office in holding the even sections within
railroad limits, and within rejected grants, which have been declared
excluded from the operation of railroad withdrawal, at the minimum price
of J1.25 per acre, is believed to be erroneous and in contravention of the
act of March 6, 1868, which reads: "That nothing in the act approved
July 1, 1862 .* * * and the acts amendatory thereof, shall be held to
authorize the withdrawal or exclusion from settleme~t and entry, under
the provisions of the pre-emption or homestead laws, the even numbered
sections along tlu routes ef the several roads therein mentioned which
have been or may be hereafter located; Provided, that such sections shall
/Jerated al two dollars ant/fifty unts per acre, and subject only to entry
under these laws."
·
The language of this act is plain, and its construction must appear simple, that tile even sections being along the route specified shall be sold at
$:z.50 per acre, and under such law I can entertain no other construct-ion.
Said entries were suspended by my predecessor's letter of July 9, 1875,
additional payment being thereby called for. Subsequently, Feb. 25,
1876, acting in pursuance of suggestions in Register's letter of Feb. 9,
1876, you were directed to suspend action and await further advice.
You will call for an additional payment of jx.25 per acre, of each of
said°
claimants, under the act quoted herein.

WOLF LAKE.
Claims of the Illinois Central R. R. Co., State of Illinois, County of Cook·and others,
for lands in township 37 north, range 15 east, Illinois, known as the bed of Wolf Lake.
ABSTRACT OF DECISION.

On the 12th of February the Commissioner of the General Land Office
rendered decision on the claims of the Illinois Central Railroad Company,
the State of Illinois, Gertrude Hardin and Horatio B. DeWitt, riparian
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owners, several Sioux half-breed scrip locators, and various pre-emption
and homestead claimants, for lands in township 37 north, range 15 east,
Illinois.
These lands constitute the bed of what is known as Wolf Lake, in Cook
county, Illinois, shown by the survey of the township in 1835 as a navigable lake. The waters having receded or evaporated, survey of the land
so brought into existence was made by direction of the General Land
Office and approved Dec. 31, 1874. On February 8, 1875, hearing was
had at Springfield, at which the various claims were presented, a.nd, after
its close, sent up for decision of the Commissioners.
In passing upon the claims of the railroad company, the state, and the
riparian owners, the Commissioner says:
"The first claim for consideration is that of the Illinois Central Railroad Company, under the act of Congress approved September 20,
1850 (9 Statutes, 466).
.
" By t)1at act there was granted to the State of Illinois, to aid in the
construction of a railroad from Chicago to Mobile, every alternate section of land, designated by even numbers, for six sections in width on
each side of the said road and its branches. This grant was transferred
to the company by an act of the legislature of the state.
"Lands within the limits of the grant were withdrawn by telegram
from this office September 19, 1850, followed by letters of September 20,
1850. Lands supposed to be nbt needed for the satisfaction of the grant
were restored in 1852. The grant was adjusted in May, 1858, since
which certain tracts, approved to the state in the adjustment, were found
to have been disposed of prior to the grant, and so noted 011 the margin
of the approved lists, as follows :
Within the six-mile limits • • • • . • • . . • • • • . • • . • . • • • . 200 acres
Within the fifteen-mile limits. • • • • . . • . • • • . . . • . . • • . • &Joacres
Total .•....••••...••••••••..•••

. . 1,040 acres

showing that the railroad company has failed to this extent in receiving
the quantity awarded in adjustment.
"The grant has been treated by the department and the courts as fully
adjusted, and I think this of itself is a sufficient bar to the claim. If,
however, the company has any right to the lands, it is by vi,tue of the
ori~inal grant of even-numbered sections within six-mile limits, and not
as indemnity for.lands lost by failure of title to those embraced in the
adjustment.
·
"' There be and is hereby granted,' are the words of the act. The
Supreme Court of the United States in the case of the Leavenworth,
Lawrence and Galveston Railroad vs. The United States (2 Otto 741),
say, in regard to the grant then under consideration, the language being
precisely similar, that' it creates an immediate interest and does not indicate a purpose to give in future.' 'There be and is hereby granted,' are
words of absolute donation, and import a grant in pnzsmli. This court
has held that they can have no other meaning; and the land department,
on this interpret1on of them, has uniformly administered every previous
similar grant. Railroad Company vs. Smith, 9 Wallace 95; Schulenberg
vs. Harriman, 21 idem 60; 1 Lester . 513; 8 Opinions 257; II idem 47.
The act of September 20, 1850, therefore passed a present interest, and
conveyed only land which then existed in the even-numbered sections
within the six-mile limits. The question involved, consequently, is
whether the land claimed was in existence at the date of the grant.
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"Mean'ders of what was termed a navigable lake, covering the lands in
controversy, were surveyed in 1834 and 1835, and by the plat constructed
from· that survey this office has so far been governed in disposing of the
lands in the township. The first evidence present_ed to this office of the
existence of land within the limits of this meandered lake is found in the
affidavits of Franklin A. Cleveland, George A .. Rowe, Chester B. Rushmore, and Alice A. Condit, presented by H. 0. McDaid, of Chicago, as
attor'1ey, with application dated August 19, 1874, for a survey of 'Wolf
Lake' bed. There is, however, testimony in connection with the claim
under the 'swamp lands' grant, showing that this land was, to a great extent, covered with 'Yater so late as 1850: the tenor of all the evidence
being to the effect that the greater part, if not all of it, came into existence some time subsequent to 1850 and prior to the survey of 1874 as a
' lake bed,' from which, by evaporation or other causes, natural or artificial,
the waters had permanently receded, leaving within the unsurveyed area
dry land, fit, in ordinary se~ns, for agricultural purposes. On receipt
of the application referred to, survey was made by ditection of this office
and approved as that of the bed of a lake covered with navigable water at
the time of the original survey, segregated from the surveyed public lands
by the meandered lines of that survey, and, consequently, excluded from
the operation of laws granting or providing for the disposal of public
lands while so designated a body of navigable water, and as lands which
had come into existence subsequent to the original survey of the lake and
adjacent lands.
"Although it is possible that, at the date the railroad grant became
effective, there was, between the actual borders of the lake and its borders
as laid down on the survey of 1835, a small strip of land, and although
the evidence goes to show that, notwithstanding the survey of 1835 treats
the body of water as a whole, with no division between what are now
called Wolf and Hyde Lakes, there was, in 1850, a strip of timbered
land running from the border of the lake, in section 20 southwestwardly,
to its border in section 29, thus dividing it into two parts; the testimony
as to the width of this strip in 1850 is so conflicting that it is not practicable to determine, even approximately, its area in section 20. And as
the existence of sufficient portion of land or swamp to bring .any subdivision within the denomination of 'swamp land' in 1850 has not been
established, I have preferred, inasmuch as the area of land in section 20
in 1850 would be very small, if the utmost claimed were allowed, to consider the failure to establish the swampy character of the land in 1850 as a
failure to show that the plat of the survey of 1835 did not correctly
represent the boundaries of the land in 1850.
"It being held that the land was not in existence at the date of the
grant under which the Illinois Central Railroad Company claims, it is
also held,- under the decision of the Supreme Court before referred to,
that the grant did not attach to it on its subsequent formation or appearance, and the claim of .the company is therefore rejected.
"The claims of the State of Illinois for herself and the county of
Cook, as granted of the state, under the swamp lands act of September
28, 1850 (9 Statutes, 519), embrace all the lands in controversy.
• " These claims are rejected for two reasons: First, because of failure
to establish· the swampy character of the land in 1850, this office having
uniformly held that the 'swamp lands' grant was a grant in prtesenli, and
that lands, to pass thereunder, must have been ' swamp' at the date of the
grant, not subsequently brought into that condition by the recession of
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waters covering the same ; and, second, because so long ago as November
20, 1855, the honorable Secretary of the Interior decided that the State
of Illinois was not entitled to swamp lands under the grant of September
28, 1850, in either odd or even numbered sections, within the six-mile
limits of the railroad grant by the act of September 20, 1850 (1 Lester,
page 523).
.
"The riparian claims of Gertrude Hardin and Horatio B. DeWitt have
been denied by the action of this office in ordering and approving the
survey of the lake bed, thus treating the land as belonging to the United
States.''
The locations and attempted locations of Sioux _half-breed scrip are
thus disposed of:
"The act of Congress approved July 17, 1854(10 Statutes 304), which
authorizes the issue of this scrip, contains the provision that the ' scrip
may be located upon any of the lands within said reservation' (on the
west side of Lake Pepin and the Mississippi River, in the Territory of
Minnesota), 'not now occupied by actual and bona jidt settlers of the
half-breeds or mixed bloods, or such other persons as have gone into said
Territory by authority of law, or upon any other unoccupied lands subject to pre-emption or private sale, or upon any other unsurveyed lands
not reserved by government, upon which they have respectively owle
improvements.'
.
•
.
"By reference to the instructions of February 22, 1864, from this office
(2 Lester 369), it will be observed that they prescribe that within three
months after the filing of the plat of survey the scrip locator on unsurveyed lands 'should repair to the district land-office, file his scrip with
his affidavit, designating specifically, in compact legal subdivisions, the
tracts embracing his improvements, and should state in his affidavit the
character and extent of his improvements, and file testimony of competent witnesses corroborative of his statement.' The circular also instructs
district officers ' that no mineral or rturotd lands can be taken by this
scrip, nor can it be located upon the even-numbered double minimum
reserved sections.'
"The law and the regulations prescribe that this scrip may be located
upon. lands subject to pre-emption or upon unsurveyed lands when accompanied oy occupation and improvement of the same, but in no case upon
mineral, reserved or double-minimum lands. The use of the term 'evennumbered,' to designate the double-minimum sections, doubtless arose
fro.m the fact that in nearly all the acts granting lands in aid of public
improvements the odd-numbered sections were granted and the ~vennumbered reserved and made double-minimum; but the manifest intention was to prohibit the location of this scrip upon double-minimum lands,
whether in even or odd-numbered sections.
" Inverting these prescriptions for consideration with the scrip claims,
I find that this land is within the six-mile limits of the railroad grant,
under the act of September 20, 1850.
,
"Under the third section of that act, 'the sections and parts of sections of land, which by such grant shall remain to the United States,
within six miles on each side of said road and its branches, shall not be
sold for less than double the minimum price of the public lands when
sold . ' This land is, consequently, double-minimum land, and being
such, cannot be taken under locations of Sioux half-breed scrip, because
of the prohibition embodied in the regulations of February 22, 1864.
"It has been claimed, however, that the law does not prohibit the
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location of this scrip upon double-minimum lands. Without attempting
to discuss this point, I think a conclusion can be arrived at in these cases
without questioning the soundness of the regulations or the settled practice of the office thereunder.
"Although these pieces of scrip were filed for location on unsurveyed
lands, and were each accompanied by an affidavit of one Reynolds, who
sets forth his person.al acquaintance with the land and that there are no
improvemen~s thereon, save those by or for the scrip locator or his attorney, there is no evidence that any improvements·have ever been made by
or for those persons. As these locations are all in conflict with claims
under the pre-emption and homestead laws, this is a fatal defect, and for
that reason, if for no other, they are invalid and void. Those which
were adjusted are therefore held for cancellation, and the attempted locations, which were not adjusted, are rejected."
Before considering the pre-emption and homestead claims, the Commissioner alludes to the fact that the lands are within the incorporated limits
of the town of Hyde Park, a suburb of Chicago, and considers the objection that, being within the limits of the town, the land was not subject to
disposal under the pre-emption and homestead laws. He says:
" It has been suggested that the land in question is µot subject to disposal under the pre-emption and homestead laws, because of its being
embraced within the corporateiimits of the town of Hyde Park.
"While it ·may be doubted whether an act of incorporation can confer
on a municipal government authority over land not in legal existence as
such at the time of the incorporation, the discussion of !iUCha question
would be purely speculative at this time. The town has never filed any
map of its corporate limits, or done any act under law looking toward
setting up a claim either for the land or for its exception from the operation of the pre-emption laws, and I think is precluded from so doing by
the act of March 3, 1877, the incorporated town covering an area many
times greater than the quantity of land to which it would be entitled
under the town-site laws, and the land in question being some miles from
the populated portion of the town, not settled upon, inhabited, improved,
or used for business or muncipal purposes by the town. Such bein~ the
case, I do not think the objection carries weight, and therefore pa$&1t by
without further consideration."
The various pre-emption and homestead claims are then considered,
and the land awarded to such of this class of claimants as show priority
of right.
.
ISAAC C. HICKS.
Private Entry.-Review of an alleged private ·entry, at the Ltttle Rock land;oflice, at
or about the time Arkansas passed the ordill&Jlceof secession.
Se,ntary ScHuaz to Commissioner W1LLIAMSON,J11,u 21, 188o.

Respecting the alleged private entry of Isaac C. Hicks, at the Little
Rock, Arkansas, office, April 30, 1861, of the S. E. ¼ of the S. W. ¼
of section 19, Town. 2 N., R. 8 W., coptaining 40 acres at $2.50 per
acre.
The Receiver's duplicate receipt No. 14098 appears to have been filed
in your office in February, 1878, by Hon. L. C. Gause, of the House of
Representatives, representing himself as attorney for P. M. Wheat, who
claimed to have been at that time owner of the land. You returned said
receipt on the 20th of February, 1878, and on the 6th of March, in reply
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to a further communication from Mr. Gause, he was advised that the entry was not a matter of record in your office, and was probably allowed
under State authority at the breaking out of the rebellion, and not reported by the Register and Receiver to the department. He was allowed
sixty days to present arguments, or evidence tending to establish the
validity of the alleged entry, but seems to have taken no further notice of
the matter.
On the 30th of July last, S. V. Niles, Esq., without disclosing for whom
he appeared, filed in your office certain papers ana affidavits tending to
show that the entry was allowed in regular course, prior to the act of
secession by the State, and was, therefore, entitled to full recognition, as
binding the government by the acts of its proper officers, and should be
carried into patent, notwithstanding the fact that the certificate of the
Register was not transmitted to your office, and the purchase money was
not accounted for by the Register to the Treasurer of the United States.
Subsequent letters of March 21 and May 31, 1880, reiterate the claim,
and request the submission of the papers for action by the department,
and upon these requests your reports above cited were forwarded.
The first thing to be inquired into is the status of the tract involved ;
in order to determine whether or not it was, all else being regular, subject to disposal at that date. Ancl here I find error in your supplemental
report; for, although it was, as stated, within fifteen miles of the Cairo
and Fulton Railroad, and was withdrawn in 1853, it also appears from
examination of your records that it was within 6 miles of the Memphis and
Little Rock Branch, and held as a reserved government section, and was
actually offered at j2.50 per acre in October, 1856, under Proclamation
No. SS9· ·The indemnity right on the-main line was not considered as
attachmg to the lands alternate to the granted sections "in place" of the
branches, at the point of intersection, and the adjustment appears to have
been fully carried into effect accordingly.
In 1870 and again in 1871, homestead entries were successively admitted, both of which have been abandoned and canceled; so that nothing appears now of record in your office adverse to the title of the United
States.
In the district office the Register reports the finding of the original
application of Hicks, dated April 13, 1861, with a marginal marking at
the right of the date thus:
"April 13th, 1861, 30 acct ."
It is duly numbered 14098 and certified by H. A. Powers, Register, as
to quantity and price, in the usual form.
He also reports the entry as being regularly posted in the Register of
Certificates, but not in the tract books, plats, or Register of Receipts.
Also that the regular series of numbers runs up to 14121, the last being
of date July 31, 1861; but he does not report the dates of the intervening numbers, nor of the numbers between 14025, the last officially reported to your office of date December 31, 1860, and No. 14025, the
entry in question.
.
The affidavit of John Kirkwood, who was appointed Receiver upon
the re-opening of the office in 1865, does not vary materially from the
foregoing. His statements to the effect that the former Receiver, Mr.
Moody, turned over to Receiver Crutchfield all moneys received from
sales of United States lands cannot be true, inasmuch as Crutchfield preceded him in office, and died before his appointment. His professed
knowledge of the fact, resting in his recollection, that Moody continued
to act as Receiver for the U. S. Government until some time after the
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State seceded on the 6th of May, 1861, cannot be in anywise relied on,
as your records show that Moody, after notice of the approval of his
bonds on the 19th of April, 1861, never rendered any report whatever to
the United States.
The question then recurs upon the measure of recognition to which
this claim is entitled upon the mere face of the papers, unsupported by
other proof, in view of the requirements of law respecting the issue of
patents, and of the notorious fact that at the date of the alleged entry
the incipient acts of the Rebellion had already affected the people of the
.State and land district; that six days afterward the ordinance of secession
was passed, and that on the day succeeding this alleged sale it was the duty
of the Register and Receiver to render a return to this Department of
the monthly sales.
In looking at the papers themselves, I think they fail to make a prima
fade case.
Only one of the four notations required, appears to be found on the
books of the district office: Only two of the papers necessary to an entry
are found; no certificate of purchase, original receipt, or Register's or
Receiver's abstract being preserved, and no ,deposit of the money to the
credit of the United States being claimed.
The a~plication, although dated on the 13th, appears to have been
held until the last day of the month before the entry was admitted, if any
was admitted, and nothing is offered to explain the circumstances. The
occasion was inopportune for irregular transactions with government affairs and property in the locality; and the events immediately ensuing,
in which all classes of the population, including these land officers, notoriously participated, justify unusual scrutiny and full proof of regular compliance with law, before recognizing claims against the government
property and lands.
But there is another reason for declining to open these claims for further consideration. The events and settlements of the questions growing
out of the war were political, and made, in a manner, according to the
exigencies of the case, and with a view to a prompt and speedy return to
regular methods when again extending the operation of the general
laws over the lately insurgent districts.
To this end, upon the re-opening of the district officesin Arkansas, your
office, by letter of the 27th of October, 1865, instructed the Register and
Receiver at Little Rock, with respect to· these irregular unreported entries,
and declined in advance to give them any recognition whatever. In a
matter of such importance as the restoration of intercourse, and the reestablishment of the land system, it must be presumed that your predecessor acted with the full concurrence and advice of the Secretary of the
Interior, and the conclusions then reached and acted upon, have the force
of stare duisis in the Department.
In those instructions I find the following: " Herewith is a statement
showing the date of the last returns received from the Arkansas offices,
and the last recorded and recognized numbers of cash certificates and R.
& R. numbers of Warrant Locations.
" In re-organizing and commencing the business of your office, you
will begin your cash entries with No. 14,026, and in the same manner
continue the series of Warrant Locations under different acts from the
numbers given herewith, paying no heed to the higher numbers that may
have been issued without authority by persons who renounced allegiance
to the Government of the United States. The attempted disposals of the
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United States public lands by other than United States authorities, are
wholly illegal and void, and such sales cannot be recognized by the Department."
A list of the dates and numbers follows the foregoing. ·
Further on, the officers were required to collect and report all practicable information respecting these unrecognized sales, for future reference.
And on the first of May, 1866, the Register and Receiver were advised
to give thirty days' notice to purchasers at such sales, that they would be
allowed a preference right of purchase of the lands so entered, in order .
that actual occupants might not be deprived of their possessions without.
an opportunity to perfect their titles under United States laws.
It is true that the claim now set up presents an apparent purchase from
the United States officers before the formal act of secession. But I do
not regard this as materially affectin~ the question. The rebellion had
already commenced. The time immment. Six days only elapsed, and
during that six days the duty to report the month's returns had matured .
It was not done. All appears to have been carried together into the
movement against the legal government, and the inchoate individual
right, if any existed, became merged in the general result, and is only
now sought to be revived after a lapse of nearly seventeen years, and
when the proper authorities, having the whole subject under considera-'
tion, have already settled it as an incident of the general policy. All
that is now known might then have been presented. It mw;t be held to
ha-ye been included in the adjudication (Vance vs. Burbank, U . S. Supreme Court, Oct. Term, 1879).
•
If any relief be needed in thts and similar cases,Congress is the proper
source from which to obtain it ; the laws, re~lations and precedents, not
warranting action by this department Jookmg to a recognition of the
claim .
CIRCULAR

INSTRUCTIONS

OF AUGUST 8, 1878.

CHANGES OF ENTRY.

In order to secure uniformity in proceedings upon applications for
Change of Entry , attention is called to the following sections of the
Revised Statutes and accompanying instructions:
SEc. 2369. In every case of a purchaser of public lands, at private sale,
bavi!)g entered at the land office a tract different from that he intended to
purcha">e,and being desirous of having the error in his entry corrected,
he shall make his application for that purpose to the Register of the land
office, and if it appears from testimony satisfactory to the Register and
Receiver that an error in the entry has been made, and that the same was
occasioned by original incorrect marks made by the surveyor, or by the
obliteration or change of the original marks and numbers at comers of
the tract of land ; or that it has in any otherwise arisen from mistake or
error of the aurveyor, or officers of the land office, the Register and
Receiver shall report the case, with the testimony, and their opinion
thereon, to the Secretary of the Interior, who is authorized to direct that
the purchaser is at liberty to withdraw the entry so erroneously made, and
that the moneys which have been paid shall be applied in the purchase of
other lands in the same district, or credited in the payment for other
lands which have been purchased at the same office.
SEC.2370. The provisions of the preceding section are declared to
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extend to all cases where patents have been issued, or may hereafter i$ue;
upon condition·, however, that the party concerned surrenders his patent
to the Commissioner of the General Land Office, with a relinquishment
of title thereon, executed in a form to be prescribed by the Secretary of
the Interior.
SEC. 2371. The provisions of the two preceding sections are made
applicable in all respects to errors in the location of land-warrants .
SEC. 2372. In all cases of an entry hereafter made of a tract of land
not intended to be entered, by a mistake of the. true numbers of the
tract intended to be entered, where the tract thus erroneously entered
does not in quantity exceed one-half section, and where the certificate of
the original purchaser has not ~n assigned, or his right in any way
transferred, the purchaser, or in case of his death the legal representatives, not being assi~nees or transferees, may, in any case coming within
the provisions of thlS section, file his own affidavit, with such additional
evidence as can be procured, showing the mistake of the numbers of the
tract intended to be entered, and that every reasonable precaution and
exertion had been used to avoid the error, with the Register and Receiver
of the land district within which such tract of land is situated, who shall
transmit the evidence submitted to them in each case, together with their
written opinion, both as to the existence of the mistake and the credibility of each person testifying thereto, to the Comm~ioner of the General Land Office, who, if he be entirely satisfied that the mistake has been
made, and that every reasonable precaution and exertion had been made
to avoid it, is authorized to change the entry and transfer the payment
from the tract erroneously entered to that intended to be entered, if
unsold ; but if sold, to any other tract liable to entry; but the oath of
the person interested shall in no case be deemed sufficient, in the absence
of other corroborating testimony, to authorize such change of entry; nor
shall anything herein contained affect the right ·of third persons.
It will be observed that section 2369 is intended to afford relief to pur chasers of public lands at private sale whose errors in entries have been
occasioned by the original incorrect marking by the surveyor, or by the
subsequent change or obliteration of those marks, or by any other error
originating either with the surveyor or the land officers.
SEC. 2370 extends the foregoing provision to cases where patents have
been or may be issued.
SEC. 2371 extends the provisions of both the preceding sections to
errors in the location of land warrants.
·
SEC. 2372, further extending .these provisions, applies to all cla$es
of entries, and also embraces cases where the error was not occasioned by
any act of the surveyor or of the land officers, but restricts changes of
entry to cases in which the tract erroneously entered does not in quantity
exceed one-half section, and where the certificate of the original purchaser has not been assigned or his right in any way transferred .
Change of entry may therefore be allowed in accordance with these
provisions, in respect to either of the following classes of cases, viz. :
Purc1iases at public sale.
Private entries.
Pre-emption entries.
Military bounty land-warrant locations.
Scrip locations , etc .
. .
A change of entry, when allowed, will be made from the tract errone ously entered to that intended to have been entered, if vacant; but if
not vacant, the change may IDemade to any other tract liable to entry.
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cases,

The application must, in all
be made by the party making the
original entry, or, in case of his death, by his legal representatives, no/
being assignees or transferees.
The applicant must file an affidavit showing the nature and particular
cause of_the error, and that every reasonable and proper precaution had
been used to avoid it, accompanied by the best corroborative testimony
that can be procured.
The oath of the party interested is not of itself
sufficient.
.
The affidavit must also show that the land erroneously entered has not
been transferred or otherwise encumbered.
·
This evidence, together with your joint opinion as to the existence of
the mistake, and the credibility of each person testifying thereto, will
be forwarded for the decision of this Office.
Where a patent has not been issued, you will require the surrender of
the duplicate receipt, or certificate of location (as the case may be), accompanied by the affidavit of the party that he has not sold, assigned,
nor in any way encumbered the title to the land described in the application, and that said title has not become a matter of record.
Where a patent has issued it must be surrendered.
Where the title has become a matter of record, and in all cases where
patent has issued, you will require a quit claim deed, or release, to the
United States, which deed must be executed, acknowledged, and recorded
in accordance with the laws of the State or Territory in which the land is
situated. You will also require a certificate from the county clerk, or
other officer having charge of the books in which any conveyance of the
land is required to be recorded to give it validity, stating that the records
of such office do not exhibit any conveyance or other encumbrance of
the land in question .. In the case of a married man, a properly executed
release of dower by the wife must be furn~shed.
WHEN CHANGE OF ENTRY IS ALLOWED.

In all cases of application for a change of entry, when the evidence is
satisfactory, a new Register's certificate will be aullwrised 6y this of/iu,
which certificate will bear the current number and date, and will be indorsed with the authority for such change.
The tract to 'thich the change is allowed, its area, etc., will be reported
on the proper monthly abstracts, with a noting in red ink of the items
credited from the old certificate and not included in the footings.
Any excess over an original amount will be accounted for as in case of
J. A. WILLIAMSON, Commissioner.
other excesses.
Approved : C. SCHURZ, Secretary.
•

ISSUE OF PATENTS FOR LANDS SOLD AT PUBLIC SALE AND
PRIVATE ENTRY.
Commissioner
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The first authority for passing the title of the United States to purchasers of the public lands was the ordinance of May 20, 1785, entitled
"An ordinance for ascertaining the mode of disposing of lands in the
(Laws, Instructions and Opinions, Vol. 1, p. 11.)
Western Territory."
The existing provisions of law explicitly authorizing and directing
patents to be issued for lands sold by the United States at public sale and
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private cash entry in the several land States and Territories of the United
States, are as follows:
FOR THE TERRITORY NORTHWEST OF THE OHIO RIVER,

embracing the public domain north of the Ohio river, west of the original States and east of the Mississippi river, and including the present
States of Ohio, Indiana, Illinois, Michigan, Wisconsin, and a part of Min·nesota: Act of May 18, 1796, Sec. 7, Vol. 1, p. 468, amended by the
Act of May 10, 1800, Sec. 7, Vol. 21 p. 76.
Each of these acts provides that upon presentation of the proper certificate of purchase "the President of the United States is hereby authorized to grant a patent for the lands to the said purchaser, his heirs or
assigns."
FOR THE MISSISSIPPI TERRITORY,

embracing" the lands of the United States south of the State of Tennessee," and including the present States of Mississippi and Alabama: Act
of March 3, 1803, Sec. 12, Vol 2, p. 234.
This act provides : "And patents shall be obtained for all lands sold
in the Mississippi Territory, m the same manner, and on payment of the
same fees, as is provided for lands sold north of the river Ohio."
FOR THE n£RRITORY

OF ORLEANS,

embracing the present ~tate of Louisiana: Act or' April 21, 1806, Sec. 11,
Vol. 2, p. 394.
This act provides : '' And patents shall be obtained for all lands granted
or sold in the Territory of Orleans, in the same manner and on the same
terms, as is, or may be provided by law for lands sold in the Mississippi
Territory: The act of March 3 1 1811, Sec. 41 Vol. 2, p. 663, extended
this provision to the then eastern district of the Territory of Orleans,''
embracing the strip west of the Perdido river, now included in the southern limits of Mississippi and Alabama.
FOR THE TERRITORY

OF LOUISIANA,

embracing all the Territory ceded to the United States by France, not
included in the Territory of Orleans, and now constituting the public
land States and Territories of Arkansas, Missouri, Iowa, Kansas except a
fraction, Nebraska, Dakota, Montana, Idaho, Oregon, Washington, and
parts of Minnesota, Colorado and Wyoming: Act of March 3, 1811, Sec.
10, Vol. 2, p. 665.
Thi,; act provides: "And patents shall be obtained for all lands sold in
the territory of Louisiana, m the same manner and on the same terms as
is, or may be, provided by law for land sold in the State of Ohio."
The foregoing are the fundamental acts of Congress, specifically authorizing the issue of patents for public lands of the United States sold at
public sale or private entry in all the public land States and Terrik>ries of
the United States, except in Florida and in the country acquired from
Mexico.
These specific provisions have never been repealed or modified. Although 1'.ot embraced in the Revised Statutes, they still remain in full
force and effect. (Vide Repeal provisions, Sec. 5596 U. S. Revised Statutes.)
FLORIDA.

The act of March 3 1 1823, Sec. 10, Vol. 3, p. 756, authorized the
President to direct the surveyed public lands " to be offered for sale, in
the same manner, and with the same reservations and exceptions, and on
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the same terms and conditions, in every respect, as have been, or may
hereafter be, provided for the sale of. the public lands of the United
States."
CALIFORNIA.

The act of March 3, 1853, Sec. 6, Vol. 10, p. 346, provides that surveyed land shall be offered fc;>r
sale " under the land rules and regulations
now governing such sales, or such as may be hereafter prescribed," and.
that "all of said lands that shall remain unsold after having been proclaimed and offered, shall be subject to entry at private sale as other public lands ."
·
For the State of Nevada, and the Territories of Arizona, New Mexico
and Utah, and such portions of Kansas, Colorado and Wyoming as embrace territory ceded by Mexico, the authority for the issue of patents for
lands sold at public sale or private entry is derived from the general provisions of the Statutes extending the land system and laws of the United
States and Territories.
At an early period in the history of the Government, it was the practice of Congress to re-enact the specific provisions of law relative to ordinary cash patents whenever a new Territory was organized, or a new
land district was organized, or particular tracts of land were brought into
market.
This practice was gradually discontinued, and, after the Louisiana act of
18n, more general provisions were uniformly substituted, placing the sale
of lands in newly organized Territories or land districts, or lands newly
brought into market, on the same footing as the sale of other public lands.
Still later, Congress contented itself with simply extending the public
land system over new territory, in order to bring within the scope and
effect of the law all the provisions and incidents of that system in its application to such new territory.
·
It is an established rule of this Department that patents cannot issue
except in pursuance of some explicit provision of law. ·
Hence it has been suggested that a specific provision especially authorizing the issue of a patent must be found in each and every act of Congress providing for the sale by public offering or at private entry of any
particular tract or class of public land, before a patent can issue to the
purchaser or such lands.
This is a misapprehension of the meaning of the rule and of the force
of the law. The question simply is, whether any provision of law exists
authorizing the issue of patents for lands sold at public sale or private
entry in a specified territory. Such law being found to exist, it is explicit
in its application to any and every tract or class of land authorized to be
so sold within such territory.
It is the method of disposal that determines the application of the law.
All ordinary cash sales arc made under the general laws applicable to
such cash sales, and patents i~e as, of course, by virtue of such general
laws.
Disposals by particular methods other than by ordinary cash sales follow the rule of their class, or the special rule of the particular method, as
the case may be.
A further doubt has been expressed relative ·to the authority of the
President to issue patents for certain Indian lands in the State of Kansas,
because the act authorizing the sale of said lands made no special provision
for the i98Ueof patents to the purchasers.
The lands referred to are the reservation lands of the Otoe and Mis-

PUBLIC SALES AND PRIVATE ENTRIES .

898

souria Indians, provided by the Act of August 15, 1876 (19 Stat. 208),
to be sold at an appraised price to actual settlers only. The method of
sale provided was that of private cash entry, and the regulations of this
office of September 28, 1877, so prescribed. (Copp 's L. 0., Vol. 4, p.
127.)
Hence the sale of said lands was brought under the general provisions
of the law relative to private entries, including, as an essential and necessary legal incident, the issue of. patents to the purchasers as in other cases
of private cash entry, the primary and perfect authority for which, in the
State of Kansas, is found in the 10th Section of the Louisiana Act of ·
March 3, 18n, and which authority substantially reappears in the ActA of
July 22, 1854, and March 3, 1857 (10 Stat . 310; II Stat. 187), directing
surveyed lands in said state to be sold " in the same manner and upon
the same terms and conditions as other public lands.''
·
Indian lands, so-called, are public lands of the United States in the
sense of sovereign proprietorship, and when released from reservation become public lands in the technical sense of the public land laws; when
authorized to be sold they are subject to all the conditions and incidents
of sale applicable to other public lands, except as may be otherwise specially provided . That the proceeds of such lands are paid to the Indians,
or appropriated by Congress in any other •manner, is of no consequence
in this consideration.
April 7, 188o, this office addressed a communication to the Secretary
of the Interior, relative to the issue of patents to certain purchasers of
Miami Indian lands in Kansas, which had been sold by the Indian office,
by direction of the Secretary of the Interior, under Sec. 2 of the act of
March 3, 1873 (17 Stat . 631).
In this communication the tenth section of the act of March 3, 1811,
was cited as the authority under which cash patents were issued to purchasers of public lands in Kansas.
In reply, the Secretary directed patents to issue in the cases referred to.
It is true that there were but three individual cases involved in this decision. But the principle is the same, whether the number of cases be few
or many. The principle is that the law is sufficient. If sufficient in three
cases, it is sufficient in all. If sufficient as to the Miami lands, it is sufficient as to Otoe and Missouria, or any other lands that may be sold by
the United States within the same geographical area.
No special provisions for the issue of patents for lands sold at public
sale or private entry appear in the Statutes of recent years, whether the
lands brought into market are lands that have been released from Indian
occupancy or reservation, or otherwise. And no such provisions are
needed as authority for the issue of cash patents for lands provided by
la.wto be disposed of at public or private sale. It would, however, need
a special provision of law to authorize patents in such cases to be refused.
In the Indian land and other acts, provisions authorizing the issue of
patents appear where title is to be passed by any method of disposal, for
which patent, provision is not made by existing law.
The reason is obvious. When a different method of disposal is adopted
from that already provided for, special provisions to authorize patents
may be necessary.
·
The reason for the omission of special provisions relative to the issue
of cash patents when lands are authorized to be sold at public sale or private entry, is equally obvious. Such patents being already authorized by
existing law, special provisions repeating existing law are unnecessary.
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My decision is that explicit authority for the issue of patents is shown
by the acts herein recited for all lands provided by law to be sold at public sale or by private entry in the public land States and Territories of
the United States.

JOHN W. HARBINSON

ET AL.

Stcond Pat,nt.-Second
patent should not be i&SUedfor the same land, except under
peculiar circumstances.
Aeling Surttary C. T. Goll.HAM to Commisn'onerWILLIAMSON,J11/y
12 1 1876.

I have considered the application of John W. Harbinson et al., made
October 23, 1873, to file declaratory statements upon tracts in Sec. 11,
17 N., 3 W., M. D. M., California, on appeal from your decision of
August 23, 1875. The official survey of this township was approved by
the Surveyor-General, August 15, 1855, and a plat thereof subsequently
filed in the local office.
The lands above described are within the indemnity limits of the grant
to the California and Oregon R. R. Co., whose rights attached to the
lands.included in its grant September 13, 1867. They are also within
the limits of the Manuel Diaz grant, which was rejected by the Supreme
Court of the United States at its December term, 1872.
These lands, with others, were offered for sale May 21st, 1858, but on
account of the Diaz grant, were suspended by the United States SurveyorGeneral of California by his letter of October 31st, 1861. December
10th, 1868, they were released from said suspension, and remained subject to entry until January 22d, 1873, when they were again suspended
for the same reason. July 28th, 1873, they were finally released from
suspension, and October 1st, 1873, restored to entry.
These lands, with others, were listed to the California and Oregon R.
R. Co., January 1st, 1872, having been selected by said company in lieu
of lands lost to it by the terms of its grant, and the lists were approved
by my predecessor, March 4th, 1872, and subsequently patented.
From the foregoing it-appears that at the time the rights of said company attached to the lands included in its grant, these lands were suspended from entry on account of the Diaz grant, under which they were
claimed.
It also appears. by the applications of Harbinson el al., that ea.ch of
the said applicants settled and made valuable improvements upon the
tracts applied for by them prior to the final rejection of the Diaz grant,
or the selection thereof by the C. & 0. R. R. Co.
The first question which properly arises in this case is, whether said
company had the right to select these lands in lieu of others lost fo said
company by the terms of its grant, and also whether the listing and patenting of the same subsequently were in accordance with law.
In the recent decision of the Supreme Court of the United States, in
the case of Newhall vs. Sanger, it was held that lands reserved on account
of a foreign grant were not subject to appropriation under the general
laws of the United States, until released from said reservation, and that
they did not pass, by a grant to a railroad company, attaching while they
were thus reserved, although said foreign grant was finally rejected.
My predecessor helc;l,that under the 3d section of the act of July 27,
1866 (14 Stat., page 294), granting lands to the Atlantic and Pacific R.
R. Co., the rights of said company attac~ed to the lands included within
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its granted and indemnity limits at the same time, and that all lands which
were excepted from said grant by reason of valid pre-emption or other
rights or claims attaching thereto, although they might subsequently become public lands of the United States, were not subject to selection by
said company; that the only lands which said company could select with~
in its indemnity limits, were such as the rights of said company attached
to at the time of the definite location of the line of its road.
Opinions of Assistant Attorney-General, Vol. 1, page 480.
I am of the opinion that the same construction should be given to Sec.
2 of the Act of July 25, 1866, granting lands to the California and Oregon R. R. Co., and that the listing and patenting of the lands in question
to said company was without authority of law.
.
This brings me to the question whether the United States should permit claims to be initiated and perfected, and issue patents for lands, where
patents have been erroneously issued for the same lands and are still outstanding.
I find that the practice of this department has been to issue second
patents, in cases where patents have been erroneously issued, reciting the
fact that such }latent had been issued. This practice, although recognized
by the Supreme Court of the United States in numerous cases, is without
authority of law. I can conceive of no good reason why it should be continued, but on the contrary many reasons exist why it should be discontinued.
A patent of the United States for land should be in fact what it purports
to be, the highest monument of title known to the law. A second patent
for the same land casts doubt upon· the validity of both, destroys-the confidence which should be placed in such an instrument, and multiplies the
difficulties without giving to the bona.fide purchaser what he is entitled to
of right-a clear title. I am of the opinion that no such patent should
be issued, except where expressly provided for by law, or in exceptional
cases where the party entitled thereto would be practically remediless
without it. , If it satisfactorily appears that a patent has been issued through
inadvertence or by the misconstruction of the law by any of the officers
of the Government, its return should be promptly demanded; and if the
demand is refused, proceedings should be immediately instituted to procure
its cancellation. The courts afford ample facilities for such proceedings,_
and are the proper and only tribunals for the final determination of such
questions.
I therefore direct that in this case, and in all cases ~here you become
satisfied that patents have been erroneously issued, you request the patentees to return the same, and if they refuse or neglect so to do after reasonable notice, you will report such refusal or neglect to me, that the
Department of Justice may be requested to institute proceedings to have
·said patents cancelled.
.
The Act of March 3, 1853 (10th Stats. page 244) provides, "that any
settler who has settled or may hereafter settle on lands heretofore reserved
on account of claims under French; Spanish or other grants which have
been or shall be hereafter declared by .the Supreme Court of the United
States to be invalid, shall be entitled to all the rights of pre-emption
granted by this act and the act of fourth of September, eighteen hundred
and forty-one, entitled, 'An act to appropriate the proceeds of the public
lands, and to grant pre-emption rights,' after the lands shall have been
released from reservation, in the same manner as if no reservation
existed."
In view of the fact that these applicants settied and made valuable im-
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provements upon the land claimed by them, whilesaid lands were reserved
on account of the Diaz grant, and before its rejection by the Supreme
Court of the United States, I direct that these filings be received, and
when the patents already issued for these lands are cancelled, upon their
showing full compliance with the pre-emption law, that patents issue to
them for the lands applied for respectively.
In no case, however, should applications to enter lands be received,
where patents have already been issued for the same, although improperly,
except in cases where the rights of the applicant antedates the issuance of
said patent.

W. S. LINCOLN .
Smma Palmt .-A prior pa.tent misdescribing the land as in this case, will, in the absence
of adverse rights, be allowed to stand, and a second patent will be issued reciting the
errors in the first patent, in case the first patent has become a matter of record in the
County.
CommissitmW WILLIAMSON lo W. S. LINCOLN, WasAi,igto,,, D. C., May 28, 1877.

Your letter of the 19th inst. has been received, enclosing the patent in
Danville, Illinois, cash entry No. 18,517, by George W. Gilson, dated
December 7, 1855, described as Lot 5, of N. W. 3,( Sec. 5, Tp . 25 N.,
R. IO E., 3 P. M., containing 157-M acres. You have stated thats . A.
Kent, <JfChicago, Ill., is the owner of the land, and that the entry covers
the area contained in lots 5 and 6 of the N. W. ¼ said section, township
and range, and the patent having been issued for Lot 5 alone, you desire
the description in the patent corrected so as to give Mr. Kent a clear
title by description for the amount of land he actually purchased under
said entry. Said township was surveyed November 18, 1822, and Lot 5,
said section, under said survey, contained the area aforesaid. On the Jd
of August, 1847, under act of April 5th, 1832, a re-subdivision of Lot 5
in question was made, thereby establishing an additional tract in said
quarter-section, which was numbered Lot 6. It is presumed that at the
date of Gilson's entry the land was disposed of by the survey of 1822,
which probably did not show said re-subdivision, hence the erroneous
description. In view of the fact that no adverse right exists to the land
in said entry; and as the said patent was inadvertently executed for Lot S•
when it should have been Lots 5 and 6, and further, as the land is now m
the hands of an assignee, who cannot, under the Jaw, apply for a change
of entry (Sec. 2372 Revised United States Statutes), and the said patent
having become a matter of record in the county within which the land is
situate, -! have this day, as Register ex-officio for the state of Illinois under
act 3d March, 1877, and the regulations of this office of the 27th March
last, corrected the certificate in said entry, to read Lots 5 and 6 N. W.
¾'.,and approved the same for a new patent, in furtherance of title to the
land in question, leaving the original and inadvertent patent, and the
record thereof, intact.
The new patent will recite the fact that said original patent under the
survey of 1822 contains the same area under the description of Lot 5 as
the new or supplemental patent does under the description of Lots 5 and
6. The patent, when executed, will be sent to your address accompanied by the original J)l\tent in question.
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ANDREW J. McLEOD.
Smmd Palml.-A
specitl case in which a second patent will be issued while the prior
patent is uncancelled.

&t:r~lory ScHUllZ lo Ct1111missitmer
WILLIAMSON, &ptnn/ur 12, 1877.

I have considered the application of Andrew J. McLeod, that patent
lo~ Nos~ 1 and 2 of sec.
issue to him on cash certificate No. ~,319,
9, 3 S., :a E., M. D. M., San Franc1SC0,Cahforma..
The facts in this case appear to be as follows: On the plat of the township approved January :16, 1874, Lots Nos. 1, 2, 3 and 4 of section 9
are designated as follows :
Lot No. 1,
• 13N, acres.
Hrsof an acre.
''
"
2, •
. 39,M, acres.
" " 3,
• 21ri-, acres.
" " 4,

fo:

. ...

Total,
. 74M acres.
'Under date of May 7th, 1874, patent issued to the Central Pacific
Railroad Company, successor to the Western Pacific Railroad Company,
for lots Nos. 1 and 2 of section 9, township 3 South, Range :a East, M.
D. M., containidg 13.39 acres. Under date of April 2ut, 1875,
Andrew J. McLeod made cash entry No. 5319 for lots 3 and 4 of section
9, same township and range, containing 6o.88 acres. The plat approved
January 26th, 1874, was found to be erroneous, a new survey was ordered, and the amended plat was approved May 6th, 1875. On this
plat, lot No. 1, containing 22.09 acres, and lot No. 2, containing 39.92
acres, are designated, but lots Nos. 3 and 4 do not appear. An examination of the plats discloses the facl, that the land designated as lots Nos.
3 and 4 on the plat approved January 26th, 1874, is identical with the
tract designated as lots 1 and 2 on the plat approved May 6th, 1875,
with an addition of 1.13 acres, which appears to have been obtained from
the tract designated on tbe plat of 1874 as lots I and 2; the residue of
said lots, viz: 12. 26 acres, was found to belong to the private grant of
the Rancho Vane de San Jose, patented in 1865. The lines of the public surveys established in 1874 being erroneous, a correction of"the same
eliminated from the public lands the lots known as I and 2 of section 9,
patented to the railroad company May 7, 1874, with the exception of
the 1. 13 acres above mentioned.
.
The certificate of McLeod was, by order of your office, corrected July
24th, 1876, so as to include lots I and 2 on the corrected plat .
This land was within the exterior limits of the " Las Pacilas Grant,"
as surveyed by Lewis, in 1854, and was under consideration at the date
of the act ma.kin~ the grant to the railroad company, and at the date of
the definite location of the road ; hence it cannot pass to the said company.
From the above statement of facts it appears that the patent to the
/ railroad company was erroneously issued, as a portion of the land to
which title purported to be given was within the limits of a private grant
already patented, and the residue was within the limits of a grant su/J
fatliu at the time the railroad ~t
took effect.
From the report in the case, 1t appears that the company has been requested to relinquish its erroneous claim, but has failed to do so.
McLeod now requests that a patent issue to him for the tract claimed,
reciting the erroneous issue of the prior patent, upon which he will take·
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measures to remove, by judicial process, the cloud cast upon his title by
said erroneous patent.
•
In the decisions of my predecesoor, in the cases of Harbinson et al. f/S.
the California and Oregon Railroad Company, decided July 12th, 1876,
and Dixon & O'Neil vs. Plummer et al., decided July 10th, .1876, the
practice of issuing a second patent while the prior patent was uncancelled,
was recognized and commented upon; and while the practice was not approved, ·as a rule, yet it was stated that under certain circumstances, and
in certain cases, the practice might be followed.
The case under consideration, in my opinion, calls for a departure from
the rule announced. It is asserted that to delay the issuing of a second
patent, will result in loss to McLeod ; and he volunteers to attempt to remove the cloud resting upon his title by due process of law, thereby waiving his claim upon the government to give him a clear title.
You are therefore instructed to issue a second patent as requested, reciting the facts in relation to the issue of the prior patent.

BUCKMAN vs. WESTERN PACIFIC R.R. CO.
department bas no power to declare a patent foid, nor, while a pal·
ent is outstanding, to allow another's claim to the land conveyed thereby •
.Surelary 5cHUllZ lo Commiuitmn- WILLIAMSON, Fe6. 26, 1879.
Palml

Vi1id.-The

I have considered the application of George E. Buckman for a modification of my decision of December 31, 1878, in the case of George E.
Buckman vs. The Western Pacific Railroad Company, involving the right
to the northwestern quarter of sec. 13, T. 7 S., R. 2 W., M. D. M., San
Francisco, Cal. A patent for said tras:t was issued to said railroad company on June 29, 1867.
The only question raised by that application is that the patent issued
to the company is void, and therefore no bar to the issuing of a second
patent to Mr. Buckman. This department has no power to declare a
patent void, nor while said patent is ·outstanding to recognize another's
claim to said land. If the patent issued is void, it can only be set aside
by the courts. In the meantime, it is good as against the government
and all claiming under the government. (United States vs. Stowe, 2
Wallace 525.) If a patent we.re issued to Mr. Buckman on his claim, it
would avail him nothing in a suit brought to recover possession of the
tract in question.
Upon a reconsideration of the questions involved in this case, as set
forth in my former decision, I find no error therein, and this application
is therefore denied.
McBRIDE PATENT CASE.
Secretary 5cHUllZ lo CommissionerWILLIAMSON, Fe6. 3, 1881.

You are hereby authorized to restore your record of the patent of
Thomas McBride for certain lands in Utah Territory, which has been
cancelled ; so that the cancellation will no longer exist.
A letter of McBride's attorney, of this date, asking for such restoration, is transmitted herewith.
Secretary ScHUllZ lo C11111111isno,ur
WILLIAMSON, Fe6. 7, 1881.

I enclose certain letters received from and affidavits submitted by
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James H. Mandeville, Esq., in the matter of his application for the delivery of the patent issued to Thomas McBride, September 26, 1877.
Mr. Mandeville, by letter of the 22d ult ., and of this date, requests
that the patent be delivered to him, on the ground that he has a bona fide
interest in, and title to, the land covered by the patent to McBride, and
states that it is the practice in your office to deliver patents to those who
show such an interest.
If this is the rule of your office, and you are satisfied that Mr. Mandeville is an owner, at this time, of an interest in a portion of the land
patented to McBride, you are directed to deliver the patent to Mr.
Mandeville.
If this is not the rule of your office, but if at the same time you are
satisfied that James H. Mandeville is an authorized attorney of McBride,
you will deliver to Mandeville the patent referred to.
Before delivery of the patent to Mandeville, you will make an endorsement on it, to the effect that the patent is delivered in accordance with
the writ of mandamus of the Supreme Court of the District of Columbia,
issued under the mandate of the Supreme Court of the United States, in
the case of the United States ex rel. Thomas McBride, plaintiff in error,
vs. Carl Schurz, Secretary of the Department of the Interior, No. 707,
October term, 1880•

•
McBRIDE vs. SECRETARY-OF

THE INTERIOR.

Pa/m/ .-.Unless manifestly and notoriously void upon its face, the patent of the government must be, from the date of its record, treated as the property of the grantee.
Canuktl Palmts.-Proceedings to deliver patents heretofore canceled and at present on
file in the General Land-Office.
Surdary ScHURZ to Commisn"onwWILLIAMSON, F~/Jruary 28, 1881.

I am in receipt of your request of January 12, for instructions under
the rule established by the decision of the Supreme Court in case of
United States ex rd., McBride vs. Secretary of the Interior, to the effect
that the patentee of lands takes the title of the government by matter of
record, and that after the record is complete, "there remains" but "the
duty simply ministerial, to deliver the patent to the owner."
I have carefully considered the suggestions presented by you, touching
the scope and purpose of the judgment of the court, with respect to the
inquiry whether or not the true character or nature of a patent, as void,
or voidable only, shall first be detetmined in this department, and the
delivery made to depend upon the decjsion reached.
From the opinion in the case, it clearly appears to me that the court
intended to insist upon the doctrine that, unless manifestly and notoriously void upon its face, ti)e patent of the government must be from the
date of its record treated as the property of the grantee, and beyond·the
jurisdiction of this department t~ withhold.
This being so, the question is narrowed to the one inquiry respecting
·your duty touching the delivery of those patents heretofore withheld and
canceled, either under the present or a former administration, and the
manner in which, precedent to delivery, the effect of the unauthorized
cancellation shall be removed from the patent and the ·record thereof in
your office.
Respecting the delivery, I apprehend that there can be no question
upon the proposition that these patents fall into the same place in the
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administration of• the business of your otlice that they would have held,
had no proceedings looking to their cancellation been initated. Those
proceedings being entirely extraneous to the jurisdiction, and consequently void, have no effect U{X?nthe instrument, and do not vary the
rule properly ~overning its tradition or transmission to the grantee. The
same formalities should be observed as in ordinary cases. The right of
to its possession must be shown, and the surrender of the usual
the ~y
receipts, or due accounting for their loss, must be required.
To prepare the patents for such delivery, it will be proper to endorse
upon them, as they shall be demanded, a memorandum citmg the case of
McBride, and its authority as affecting the validity of the act of cancellation, in order to remove any improper or unauthorized cloud upon the
title purporting to be conveyed.
This should be in substantially the following form: " Delivered under
Secretary's instructions of February 28, 1881, in accordance with the decision of the United States Supreme Court in McBride vs. Schurz, OctoCommissi'rm~r.
---,
--ber term, 1880.

"(Date)-----."
This endorsement should not be made upon any patent surrendered up
to be canceled by consent of the grantee, or the acceptance of which has
been refused, nor upon a cancellation by order of a court of competent
jurisdiction, nor upon a patent vacated for the mere purpose of correcting a clerical entry, or for other like cause, such cases being excepted out
by the reasoning of the court fro!ll the general doctrine of the decision.
The same endorsement should be made upon the patent record, and
appear in its proper connection when officially certified by you for purposes of evidence.

1882.
1874,TOMARCH,
FROMMARCH,
NOTICES
II. PUBLIC
No. 795. Additional Land Office in N. M.
No. 796. Townships from Marysville to San Francisco Land District.
No. 797. Restoration of certain lands in Michigan (in full elsewhere).
No. 798. Bismarck Land District, Dakota.
No. 799· Land Office from Lowell to Bloomington, Neb.
No. 800, Bozeman Land District, Mont.
No. 801. Arkansas Valley and Western Land District, Kan.
No. 801. Two Land Districts in Kansas.
No. 802. Additional Land District, Col.
No. 8o3. Fair Play Land District, Col.
·
No. 804. Land Office from Cawker City to Kirwin, Kan.
No. 805. Surveyor-General from Eugene· City to Portland, Oregon.
No. 8o6. Dalles Land District in Oregon.
No. 807. Land Office from Dakota City to Niobrara, Neb.
No. 808. Land in San Juan and other islands withheld from sale (in
full elsewhere).
No. 809. Townships from Republican Valley to Western Land District, Neb.
No. 810. Beaver Land District, Utalt.
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No. 811. Land Office from Litchfield to Benson, Minn .
No. 812. Land Office from Alexandria to Fergus Falls, Minn.
No. 813. Land Office from Gainesville to Jacksonville, Florida.
No. 814. Entries under act of March 3, 1877.
No. 815. Whitman Land District, Washington Ter.
No. 816. Black Hills Land District, Dakota.
No. 817. San Juan Land District, Colorado.
No. 818. New Land District in Wyoming.
No. 819. Land Office from Sheridan to Deadwood, Dakota.
No. 820. Revocation of order in No. 813.
No. 821. Land Office from Linkville to Lake View, Oreg.,
No. 822. Land Office at Beaver City, Utah, discontinued.
No. 823. Sale ofland in Harrison Dist., Ark. (in full elsewhere).
No. 824. Sale of land in Little Rock District, Aik. (in full elsewhere).
No. 825. Pioche, Elko, and Eureka land offices, Nev. consolidated.
No. 826. Sale of land in Little Rock District, Ark. (in full elsewhere).
No. 827. Sale of land in Dardanelle District, Ark. (m full elsewhere).
No. 828. Sale of land in Camden District, Ark. (in full elsewhere. ·
No. 829. Establishment of Evanston, Wyoming, Land District.
No. 830. Independence Land Office, changed to Visalia, Cal.
No. 831. Land Office from Sioux City to Des Moines, Iowa.
No. 832. Land Office from Iowa to Reed City, Mich.
No. 833. Transfer Townships from San Francisco to Humboldt, Cal.
No. 834. Land Office from Independence to Bodie, Cal.
No. 835. Land Office from Detroit to Crookston, Minn.
No. 836. Land Office from Traverse City to Reed City, Mich.
No. 837. Sale of Land in Gainesville District, Florida, (in full elsewhere).
No. 838. Sale of land in Jackson District, Miss. (in full elsewhere).
No. 839. Sale of land in Montgomery District, Ala. (in full elsewhere).
No. 840. Sale of land in Mobile District, Ala. (in full elsewaere).
No. 841. Sale of land in Jackson District, Miss, (in full elsewhere).
No.. 842. Postponement of Public Land Sales in Miss. (in full elsewhere).
No. 843. Sale of land in Topeka and Independence Districts, Kansas
(in full elsewhere).
No. 844. Land Office at Monroe, La., discontinued.
No. 845. Sale of land in Gainesville District, Florida (in full elsewhere).
No. 846. Sale of land in Gainesville District, Florida (in full elsewhere).
No. 847. Sale of land in New Orleans District, Louisiana (in full elsewhere).
No. 848. New Land-District in fdaho.
No. 849. Land Office at Mobile, Ala., discontinued.
No. 850. Boundaries of Dakota Districts, and office from Springfield
to Watertown.
No. 85 I. Land Office from Fair Play to Leadville, Col.
No. 852. Sale of land at New Orleans District, La. (in full elsewhere).
No. 853. Land Office from Hays City to Wa-Keeney, Kansas.
No. 854. Sale of land at Huntsville District, Ala. (in full elsewhere).
No. 855. Sale of land in Montgomery District, Ala. (in full elsewhere).
No. 856. Sale of land in Natchitoches District, La. (in full elsewhere).
No. 857. New Land District in Dakota.
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No. 858.
No. 859.
No. 86o.
No. 861.
No. 86:z.
No. 863.
No. 864.
where).
No. 865.
where).
No. 866.
No. 867.
No. 868.
No. 869.
elsewhere).
No. 870.
No. 871.
No. 87:z.
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Change of boundaries of Land Districts in Colorado.
Withdrawal from sale of lands in Minnesota and Wisconsin.
Land Office from New Ulm to Tracy, Minn.
Land Office from Sioux Falls to Mitchell, Dakota.
Miles City Land-Office in Montana.
Yakima Land District, established in Wash. Ty.
Sale of land at Gainesville District, Florida (in full elsePostponement of land sales at Gainesville, Fla. (in full elseChange of boundaries of Land Districts in Nebraska.
Establishment of Northern Land District, Kansas.
Certain lands in Minnesota and Wisconsin reserved from sale.
Sale of Sioux Indian lands at Watertown, Dakota (in full
Land Office from Florence to Tucson, Arizona.
Land Office from Norfolk to Neligh, Nebraska.
Withdrawal of lands from sale in Minnesota.

III. PRbCLAMATIONS
OFPUBLIC
SALES,
FROMMARCH,
1875,
TOAPRIL,1882.
[No. 797.]
NOTICE.
Foll THE RJ!$TOllATION TO MARKET OF CERTAIN LANDS IN THE STATE OF l\lICHIGAN.

The President of the United States on the 14th instant revoked the suspension for In•
dian purposes of certain townships in Michigan, embraced in Executive Order of April
16, 1864.
.
Notice is hereby given that certain tracts in the townships hereinafter mentioned of the
district of land subject to sale at Traverse City, which were by said order reserved, will,
on Wnln~sday, tlu r9'I, day of August ne:cl, be restored to market by public outcry, and
sold to the highest bidder. After that date the lands remaining unsold will be subject to
private entry at the price fixed by law, as follows:
North of the base line, and west of the principal meridian, all the vacant even-numbered sections in township 34 of range 3, at the double minimum price of l:z.50 per
acre.
·
All the vacant even sections in townships 34 and 35 of range 4, at 12.50 per acre.
South ha!( of section 24, all of section :z6, south half of section :z8, and all of sections 34 and 36, in township 36, of range 4, at $:z.50 per acre.
All the vacant lands in sections I to 23, inclusive, north half of sections 27 and 28,
all of sections :z9 and 30, and north he.lf of section 31, in township 36 of range 4, at
II .25 per acre.
All the vacant tracts in townships 37, 38, and 39 of range 4, at 11.25 per acre.
A list descriptive by legal sub-divisions of the vacant tracts to be restored will be published by the Register and Receiver, and a copy retaioed at the District Land Office, at
Traverse City, for the inspection of parties \\isbing to purchase. No bid will be received
on the day of sale at a price less than required above for the respective tracts.
Given under my band at the City of Washington, this 16th day of May, 1874.
W. W. CURTIS, A,ting CommissionerGmn-al Land Ofat.
By order of the Secretary of the loterior.
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(No. 8o8.]
PROCLAMATION BY THE PRESIDENT OF THE UNITED STATES.
WHEREAS, By proclamation of the President of the United States, of the 4th day of
February, 1873, it was ordered that all tracts or parcels of land included in the award of
the Emperor of Germ&ny under date of October 21, 1872, deciding cert&in territory
formerly held by joint occupation of Great Britain and th!! United States, including the
island of San Juan and other islands, in the district of lands subject to sale at Olympia,
Washington Territory, to belong to the jurisdiction of the United States, should be withheld from sale or disposal of &nynature under pre-emption, homestead, or other Jaws of
the United States, until after the cl&imsof parties whose rights &nd possessory titles in
said territory were claimed to be protected by ,the provisions of the Treaty with Great
Brit&in, made at Washington, June I 5, 1846, and by cert&in arr&ngements the joint occupation of said territory existing between the government of the United States &nd the
government of Her Brit&nnic -Majesty, have been adjusted and public notice thereof
given; and, wl,ereas, pursU&Dtto the act of Congress of June, a Commissioner wu duly
appointed, and proceeded to the vicinity of the lands in question, gave reasonable notice
of his readiness to receive proof in support of such claims, and none were presented.
Now, therefore, it is hereby ordered that from and after the 30th day of October, 1875,
the withdrawal of all tracts or parcels of lands, from sale or disposal.under the proclamation 1.foresaid, shall cease and determine, that said lands thereafter be open to disposal
u other public lands by the United States.
·
Given under my hand at the City of Washingto11,this third day of August, A. D.
1875.
U. S. GRANT, Prtsidml of t/u Unittd States.
BY THE PRESIDENT:

S. S. BURDETT, Commissioner of tl,t Gmeral Land Oiftu.

[No. 823.]
PROCLAMATION BY THE PRESIDENT OF THE UNITED frATES.
In pursuance of an Act of Congress of June 22, 1876, I, Rutherford B. Hayes, President of the United States of America, do .hereby declare &nd make known that a public
sale of valuable Government lands will be held 1.t the Land Office at Harrison, in the
State of Arkansas, on Monday, October I, 1877, at which time will be offered 9:ll lands
not previously disposed of in the undermentioned townships and parts of townships, viz. :
North of base line and west of fifth principal meridian, in the former Batesville, late
Little Rock, and present Harrison, Ark., Land District :
.
Townships 13, 14, 15, 16, 17, 18, 19, 20 and 21, Range 8.
Townships 13, 14, 15, 16, 17, 18, 19, 20 and 21, _Range 9.
Townships 13, 14, 15, 16, 17, 18, 19, 20 and 21, R&nge 10.
Townships 13, 14, 15, 16, 17, 18, 19, 20 and 21, R&nge 11.
Townships .13, 14, 15, 16, 17, 18, 19, 20 and 21, Range 12.
Townships 13, 14, 15, 16, 17, 18, 19, 20 and 21, Range 13.
Townships 13, 14, 15, 16, 17, 18, 19, 20 and 21, Range 14.
Townships 13, 14, 15, 16, 17, 18, 19, 20 and 21, Range 15.
Townships 13, 14, 15, 16, 17, 18, 19, 20 and 21, Range 16.
Townships 13, 14, 15, 16, 17, 18, 19, 20 and 21, Range 17.
In the former Fayetteville, late Clarksville, present Harrison, Ark., Land District:
Townships 13, 14, 15, 16, 17, 18, 19, 20 and 21, Range 18.
Townships 13, 14, 15, 16, 17, 18, 19, 20 and 21, Range 19.
Townships 13, 14, 15, 16, 17, 18, 19, 20 and 21, Range 20.
Townships 13, 14, 15, 16, 17, 18, 19, 2oand 21, R&nge 21.
Townships 13, 14, 15, 16, 17, 18, 19, 20 &nd 21, Range 22.
Townships 13, 14, 15, 16, 17, 18, 19, 20 &nd 21, Range 23.
Townships 13, 14, 15, 16, 17, 18, 19, 20 and 21, Range 24Townships 13, 14, 15, 16, 17, 18, 19, 20 and 21, Range 25.
Townships 13, 14, 15, 16, 17, 18, 19, 20 and 21, Range 26;
Townships 13, 14, 15, 16, 17, 18, 19, 20 and 21, Range 27.
Townships 13, 14, 15, 16, 17, 18, 19, 20 and 21, Range 28.
Townships 13, 14, 15, 16, 17, 18, 19, 20 and 21, Range 29.
Townships 13, 14, 15, 16, 17, 18, 19, 20 and 21, Range 30.
Townships 13, 14, 15, 16, 17, 18, uj, 20 and 21, Range 31.
Townships 13, 14, 15, 16, 17, 18, 19, 20 suul 21, Range 32.
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Townships 13, 14, 15, 16, 17, 18, 19, 20 and 21, Range 33; and,
Townshipii 18, 19, 20 and 21, Range J4.
.
Lands appropriated by law for the use of schools, military, or other purposes. or
~ed
for railroad purpoea, will be excluded from the sale.
The offering of the above lands will be commenced 011 the day appointed, ud will
proceed in the order in which the lands are tabulated, until the whole shall have beea
offered and the sales thus ~ ; but the ule shall not be kept open longer than two
weeks, and no private entry of any of the lands will be admitted util the day after the
close of the public offering. The l&id lands ·being held at the minimum price, will be
dilpoeed of at not less than one dolw: and twenty-five cents (11.25) per acre. Lilb o(
aectional R1bdivisioD1are in the bands of the local otlicen, and will be open for the ex.amination of thoae desiring to purchue.Given under my hand, at the City of Washington, this twenty-third day of Jue, A.
D. 1877.
R. B. HA YES, Pr1ndml of tA1 U11ikd SIii/a.
BY THE PllESIDENT :

J. A. WILLIAMSON,

.

C-,,,usiolur

of IAI C-td

I.-d

<>#«.

[No . 824-)
PROCLAMATION BY THE. PRESIDENT OF THE UNITED STATES.
In punuance of an Act of Congressol June 22, 1876, I, Rutherford B. Hayes, President of the United States of America, do liereby declare and make known that a pa~
lie sale of valuable Government lands will be held at the Land Otlice at Little Rocle, in
the State of Arkant111,011 Monday, October 22, 1877, at which time will be offered all
~ds n_ot previously disposed of in the undermentioned townships and paru of townships, VIZ . :
North of base line and welt of fifth principal meridian, in the original Little Rock,
Ark., Land District:
TownshiJt I, 2, 3, 4, S, 6, and 7, in Range 6,
Townships 1, 2, 3, 4, S, 6, and 7, in Range 7,
TownshiJJII1, 2, 3, 4, S, 6, and 7, in Range 8.
Townships 1, a, 3, 4, 5, 6, and 7, in Range9.
Townships 1, 2, 3, 4, S, 6, and 7, in Range 10.
Townships 1, 2, 3, 4, 5, 6, and 7, in Range 11.
Townships 1, 2, 3, 4, S, 6, and 7, in Range 12.
Townships 1, 2, 3, 4, 5, 6, and 7, in Range 13.
Townships I, 2, 3, 4, 5, 6, and 7, in Range 14Townships I, 2, 3, 4, S, 6, and 7, in Range 15.
Townships 1, 2, 3, 4, S, 6, and 7, in Range 16.
Townships 1, 2, 3, 4, S, 6, and 7, in Range 17.
South of base line and well of fifth principal meridian, in the original Little Rock,
Ark., Land District :
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, and 10, in Range 3.
Townships I, 2, 3, 4, 5, 6, 7, 8, 9, and 10, in Range4.
Townships 1, 2, 3, 4, S, 6, 7, 8, 9, and 10, in Range5.
Townships 1, 2, 3, 4, S, 6, 7, 8, 9, and 10, in Range 6.
Townships 1, 2, 3, 4, S, 6, 7, 8, 9, and 10, in Range 7.
Townships 1, 2. 3, 4, S, 6, 7, 8, 9, and 10, in Range 8.
Townships I, 2, 3, 4, S, 6, 7, 8, 9, and 10, in Range 9.
Townships I, 2, 3, 4, S, 6, 7, 8, 9, and 10, in Raage 10.
Townships 1, 2, 3, 4, S, 6, 7, 8, 9, and 10, in Range 11.
Townships 1, 2, 3, 4, S, 6, 7, 8, 9, and 10, in Range 12.
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, and 10, in Range 13.
Townshjps I, 2, 3, 4, S, 6, 7, 8, 9, and 10, in Range 14.
Townships 1, 2, 3, 4, S, 6, 7,-8, 9, and 10, in Range15.
Townships I, 2, 3, 4, S, 6, 7, 8, 9, and 10, in Range I 6.
Townships•, 2, 3, 4, S, 6, 7, 8, 9, and 10, in Range 17.
Lands appropriated by law for the use of schools, military, or other purpo111, or rese"ed for railroad purposes, will be excluded from the sale.
The offering of the above lands will be commenced on the day apr.w.ited, and will
proceed in the order in which the lilts of vacant lands are tabulated until the whole lhall
have been offered and the sales thus closed; but the ule shall not be kept open longer
than two weeks, and no private entJy of any of the lands will be admitted lllltil the day
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after the close of the public offering. All land• held at double minimum price will be
ditposed of at not less than two dollan and fifty cents (,2.50) per acre, and all landa
held at minimum price will be dispoted of at not less than one dollar and twenty-five
cents (11.25) ~r acre. Lists of sectional 111bdivisiontare in the hands of the local
officers, and will be open for the '"xamination of those deairing to purchase.
Given under my band, at the Qty of Washingto •, this 11eeondday of July, 1877.
R. B. HA YES, Pruidnu ef tlu U,,ittd StaJu.
BY THI!: PallSIDDIT

:

J. A. WILLIAMSON,

ComtlUSsimuref tlu Gnura/ Latu/ O.§kt.

[No. 8:16,)

PROCLAMATYON BY THE PRESIDENT OF THE UNITED STATES.
In pursuance of an act of Congress of June 22, 1876. I, Rutherford B. Hayes, President of the United State.s of America, do hereby declare and make known that a public
tale of valuable Government lands will be held at the Land Office at Little Rock, in
the State of Arkan&as, on Monday, February 4, 1878, at which time will be offered all
lands not previously disposed of in the undermentioned townships and parts of townships, viz:
North of base line and east of fifth principal meridian in the former Helena, present
Little Rock, Ark., Land District:
Townships 2, 4, 5, 6, 7, 8, 9, and 10, in Range 3.
Townships 1, 7, 9, and 10, in Range+
Townships 4 and 9, in RaDge 5.
Township 5 in Range 6.
Townships 4, 10, 11, 19, 20, and 21, in Range 7.
Townships 11, 13, 19, 20, and 21, in Range 8.
Township 10, in Range 9.
,
Townships 9, 11, 12, and 13, in Range 10.
Townships 14 and 15, in Range 12.
Township 15, in Range 13.
South of baseline and east of fifth principal_meridian:
Township 3, in Range 2.
Township 5, in Range 3•
Township 1, in Range 4.
South of baseline and welt of fifth principal meridian :
Townships 1, 2, 3, 4, 5, 7, 10, 14, 15, and 16, in Range I.
Townships 2, 4, 5, 6, 7, 8, 10, 11, and 18, in Range 2.
Townships II and 12, in Rana:e 3.
Townships 12, 13, 15, 16, anc:f 17, in Range 4.
Townships JI, 12, 13,.14, 15, 16, 17, 18, and 19, in Range 5.
North of baseline and eallt of fifth principal meridian in the former Batesville, present
Little Rock, Ark., Land District:
·
.
Townships 1, 18, 19, 20, and 21, in Range 1.
Townahips 3, 4, 19, 20, 1111d
21, in Range 2.
Townships 13, 14, 15, 16, 19, 20, and 21, in Range 3.
Townships 11, 13, 15, 16, 17, and 18, in Range+
Townships 14, 15, 16, 17, 18, and 19, in Range 5.
Townships 17, 18, 19, and 20, in Ran~ 6.
North of baseline and weal of fifth pnncipal meridian 1
Townships 2, 16, 17, 18, 19, 20, and 21, in Range 1.
Townships 2, 4, 7, 8, 11, 16, 17, 18, 19, 20, and 21, in Range 2.
Townships 4, 10, 11, 14, 15, 16, 17, 18, 19, 20, and 21, in Range 3.
Townships 2, 4, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, and :n, in Range+
Townships 3, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, and 21, in Range 5.
Townships 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, and 21, in Range 6.
Townships 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, and :u, in Range 7.
Townships 8, 9, 10, 11, and 12, in Range 8.
Townships 8, 9, 10, 11, and 12, in Range 9.
Townships 8, 9, 10, 11, and 12, in Range 10.
Townships 8, 9, 10, 11, and 12, in Range 11.
Townships 8, 9, 10, 11, and 12, in Range 12.
Townships 8, 9, 10, 11, and 12, in Range 13.

---

886

PUBLIC SALES AND PRIVATE

ENTRIES.

Townships 8, 9, 10, 11, and 12, in Range 14.
Townships 8, 9, 10, 11, and 12, in Range 15.
Townships 8, 9, 10, 11, and 12, in Range 16.
Townships 8, 9, 10, 11, and 12, in Range 17.
Lands appropriated by law for the use of schools, military, or other purposes, or
reserved for railroad purposes, will be excluded from the sale.
The offering of the above lands will be ~ommenced on the day appointed, and will
proceed in the order in which the lists of vacant lands are tabulated until the whole
shall have been offered and the sales thus closed; but the sale shall not be kept open
longer than two weeks, and no private entry of any of the lands will be admitted until
the day after •he close of the public offering. All lands held at double minimum price
will be disposed of at not less than two dollars and fifty cents (,h.50) per acre, and all
lands held at minimum price will be disposed of at not less than one dollar and twentyfive cents ($1.25) per acre. Lists of sectional subdivisions are in the hands of the local
officers, and will be open for the examination of those desiring to purchase .
Given under my hand, at the City of Washington, this eighth day of October, 1877.
R. B. HA YES, Preridml of tlu United States.
BY THE PRESIDENT:

J. A. WILLIAMSON,

Commisswner of tlle Gmwal Land-0j/fre.
NOTICE TO PllE·EMPTION

CLAIMANTS.

Every person entitled to the right of pre-emption to any of the lands within the
townships and parts of townships above enumerated is required to establish the same
to the satisfaction of the Register and Receiver of the Little Rock Land-Office, and
make payment therefor as soon as practicable after seeing this notice, and before the day
appointed for the commencement of the public sale of the lands embracing the tract
claimed ; otherwise such claim will be forfeited.
No pre-emption claim based on a settlement subsequent to the day of this Proclamation, and prior to the offering, will be recognized by the Government.
J. A. WILLIAMSON, Ommissio,ur of tlu General Land-OJ/ice.

[No. 827.J
PROCL.ArMATION BY THE PRESIDENT OF THE UNITED STATES.
In pursuance of an Act of Congress of June 22, 1876, I, Rutherford B. Hayes, President of the United States of America, do hereby declare and make known that a public
sale of valuable Government lands will be held at the Land-Office at Dardanelle, in the
State of Arkansas, on Monday, February 4, 1878, at which time will be offered all lands
not previously disposed of in the undermentioned townships and parts of townships,
viz :
.
.
•
North of base line and west of fifth principal meridian in the late Clarkesville, present Dardanelle, Ark., Land District:
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, and 12, in Range 18.
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, and 12, in Range 19.
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, and 12, in Range 20.
Townships 1, 2, 3, 4, S, 6, 7, 8, 9, 10, 11, and 12, in Range 21.
Townships 1, 2, 3, 4; 5, 6, 7, 8, 9, 10. 11, and 12, in Range 22.
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, and 12, in Range 23.
Townships 1, 2, 3, 4, S, 6, 7, i, 9, 10, 11, and 12, in Range 24Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, and 12, in Range 25.
Townships I, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, and 12, in Range 26.
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, and 12, in Range 27.
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, and 12, in Range 28.
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, and 12, in Range 29.
Townships 1, ~. 3, 4, S, 6, 7, 8, 9, 10, I 1, and 12, in Range 30.
Townships I, 2, 3, 4, 5, 6, 7, 8, 9, 10, I J, and 12, in Range 31.
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, and 12, in Range 32.
Townships 1, 2, 3, 4, 10, 11, and 12, in Range 33.
Lands appropriated by law for the use of schools, military, or other purposes, or reserved for railroad purposes, will be excluded from the sale.
The offering of the above lands will be commenced on the day appointed, and will
proceed in the order in which the lists of vacant lands are tabulated until the whole shall

..
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have been offered and the sales thus closed; but the sale shall not be kepl open longer
than two weeks, and no private entry of any of the lands will be admitted until the day
after the close of the public offering. All lands held at double miniml!m price will be
disposed of at not less than two dollars and fifty cents ($2.50) per acre, and all landi
held at minimum price will he disposed of at not less than one dollar and twenty-live
cents ($1.25) per acre. Lists of sectional subdivisions are in the hands of the local officers, and will be open for the examination of those desiring to purchase.
Given under my band, at the City of Washington, this 8th day of October, 1877.
R. B. HA YES, Presidmt of tlu VniJed Slates.
BY THE PltESIDENT:
J. A. WILLIAMSON, c-mistiDtln" of tlu General Land Of/fr~.
NOTICE TO PltE•EMPTION

CLAIMANTS.

Every person entitled to the right of pre-emption to any of the lands within the
townships and parts of townships 11bov~enumerated is required to establish the same to
the satisfaction of the Register and Receiver of the Dardanelle Land-Office, 11ndmake
payment therefor 115 soon 115 pr11cticable after seeing this Notice, and before the day appointed for the commencement of the public sale of the lands embracing the tract
claimed ; otherwise such claim will be forfeited.
No pre-emption claim bllSed on a settlement subsequent to the date of this Procla.mation, and prior to the offering, will be recognized by the Government.
.
J. A. WILLIAMSON, Commissionerof tlu Gnura/ Land Ofae.

[No. 828.]
PROCLAMATION BY THE PRESIDENT OF THE UNITED STATES.
In pursuance of arl Act of G<,ngressof June 22, 1876, I, Rutherford B. Hayes, President of the United States of America, do hereby declare and make known that a J?Ublic
sale of valuable Government lands will be held at the Land Office at Camden, m the
State of Arkansas, on Monday, February 4, 1878, at which time will be offered all lands
not previously disposed of in the undermentioned townships and parts of townships, vir. :
South of base line and west of fifth i;>rincipalmeridian in the former Champagnolle,
present Camden, Arkansas, Land District :
Townships 11, 12, 13, 14, 15, 16, 17, 18, and 19, in Range 6.
Townships 11, 14, 15, 16, 17, 18, and 19, in Range 7.
Townships 13, 14, 15, 16, 17, 18, and 19, in Range 8.
Townships 11, 12, 13, 14, 15, 16, 17, 18, and 19, in Ran£C 9.
Townships 11, 12, 13, 14, 15, 16, 17, 18, 19, and 20, in Range JO.
Townships U, 12, 13, 14, 15, 16, 17, 18, 19, and 20, in Range 11.
Townships 11, 12, 13, 14. 15, 16, 17, 18, 19, and 20, in Range 12 .
Townships 11, 12, 13, 14, 15, 16, 17, 18, 19, and 20, in Range 13.
Townships 11, 12, 13, 14, 15, 16, 17, 18, 19, and 20, in Range 14.
Townships 11, 12, 13, 14, 15, 16, 17, 18, and 19, in Range 15.
Townships 11, 12, 13, 14, 15, 16, 17, 18, 19, and 20, in Range 16.
Townships 11, 12, 13, 15, 16, 17, 18, 19, and 20, in Range 17.
Townships II, 12, 13, 14, 15, 16, 17, 18, 19, and 20, in Range 18.
Townships 11, 12, 13, 14, 15, 18, 19, and 20, in Range 19.
Townships 11, 12, 13, 18, 19, and 20, in Range 20.
South of base line and west of fifth principal meridian in the former Wuhingto11,
present Camden, Ark ., Land District:
Townships 1, 2, 3, 4, 5, 7, 8, 9, and 10, in Range 18.
Townships 1, 2, 3, 4, 5, 6, 8, 9, and 10, in Range 19.
Townships 1, 2, J, 4, 5, 6, 7, 8, 9, and 10, in Range 20.
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, II, 12, 13, 14, 15, 16, 17, 18, 19, and 20, ia
Range 21.
Townships 1, 2, 3, 4, 5, 6, 7, 9, 10, II, 12, 15, 16, 17, 18, 19, and 20, in Range 22,
Townships 1, 2, J, 4, S, 6, 7, 8, 9, 10, II, 12, 13, 14, 15, 16, 17, 18, 19, and 20, 1a
Range 23.
.
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, II, 13, 14, 15, 16, 17, 18,and 19,in.Range 24.
Townships I, 2, 3, 4, 5, 6, 7, 8, 9, 10, II, 12, 13, 14, 15, 16, 17, 18, 19, and 20, in
Range 25.
Townships I, 2, 3, 4, 5, 6, 7, 8, 9, 10, 12, 13, 14, 15, 16, 17, 18, and 20, in Range 26.
22
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Townships 1, 2, 3, 4, 5, 6, 7, 8, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, and 20, in
Range 27.
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 15, 16, 17, 18, 19, and 20, in
Range 28.
·
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, and 13, in Range 29.
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, and 13, in Range 30.
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, and 13, in Range 31.
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, and 13, in Range 32.
Townships 6, 7, 8, 9, 10, 11 and 12 in Range 33.
Lands appropriated by law for the use of schools, military, or other purposes, or reserved for railroad purposes, will be excluded from the sale.
The offering of the above lands will be commenced on the day ·appointed, and will
proceed in the order in which the lists of vacant lands are tabulated until the whole
shall have been offered and the sales thus closed; but the sale shall not be kept open
lobger than two weeks, and no private entry of any of the lands will be admitted until
the day aftet the close of the public offering. All lands held at double minimum price
will be disposed of at not less than two dollars and fifty cents ($2.50) per acre, and all
lands held at minimum price will be disposed of at not less than one dollar and twentyfive cents ($1.25) per acre. Lists of sectional subdivi&ionsare in the hands of the local
officers, and will be open for the examination of those desiring to purchase.
Given under my hand, at the City of Washington, this eighth day of October, 1877.
R. B. HA YES, Presidmt of 1/u Utsutd Slctn.

BYTHE

PltESIDENT:

J. A. WILLIAMSON,

Commissionerof Int Gmeral Land.Offi,e.
NOTICE TO PRE-EMPTION

CLAIMANTS,

Every person entitled to the right of pre-emption to any of the lands within the
Townships and pnrts of Townships above enumerated is required to establish tile same
to the satisfaction of the Register and Receiver of t~e Camden Land-Office, and make
payment therefor as soon as practicable after seeing this notice, and before the day appointed for the commencement of the public sale of the lands embracing the tract
claimed; otherwise such claim will be forfeited.
No pre-emption claim based on a settlement subsequent to the date of this proclamation, and prior to the offering, will be recognized by the Government.
J. A. WILLIAMSON, Commissitmtr of Int Gnural La,cd Offiu.

[No. 837.]
PROCLAMATION BY THE PRESIDENT OF THE UNITED STATES.
In pursuanci; of an Act of Congress of June 22, 1876, I, Rutherford B. Hayes, President of the United States of America, do hereby declare and make 1(.nownthat i. public
saleof valuable Government lands will be held at the Land Office at Gainesville, in the
State of 1'1orida, on Tuesday, October 29, 1878, at which time will be offered all lands
not previously disposed of in the undermentioned townships and parts of townships, viz:
South of base line and east of the Tallahassee meridian in the former Newmansville,
now Gainesville, Florida, Land District :
Township 1, Ranges 12, 13, 14, 17, 18, 21, and 23.
Township 2, Ranges 11, 12, 13, 14, 15, 16, 17, 18, 210,21, 22, and 23.
Township 3, Ranges 11, 12, 13, 14, 18, 23, and 24Township 4, Ranges 11, 12, 13, 18, 19, 21, 23, and 24Town~hip 5, Ranges 13, 17, 18, 19, 20, 21, 23, and 24.
Township 6, Ranges 15, 16, 17, 18, 19, 20, 21, 23, and 24.
Township 7, Ranges 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, and 24.
Township 8, Ranges 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, and 24Township 9, Ranges 13, 14, 15, 16, 17, 18, 20, 22, 23, and 24.
Township 10, Ranges 13, 14, 15, 16, 17, 18, 22, 23, and 24.
Township 11, Ranges 13, 14, 15, 16, 17, 18, 22, 23, and 24Township 12, Ranges 13, 14, 15, 16, 17, 18, 20, 22, 23, and 24.
Township 13, Ranges 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, and 24Township 14, Ranges 13, 14, 16, 17, 18, 19, 20, 21, 22, 23, and 24Township 15, Ranges 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, and 24Township 16, Ranges 16, 17, 18, 19, 20, 21, 22, 23, and 24Township 17, Ranges 16, 17, 18, 19, 20, 21, 22,23 1 and 24-
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Township 18, Ranges 17, 18, 19, 20, 21, ::12,23, and 24Township 19, Ranges 17, 18, 19, 20, 21, 22, 23, and 24.
Lands appropriated by law for the use of schools, military, or other purposea, or reserved for railroad purposes, will be excluded from the sale.
The offering of the above lands will be commeaced on the day appointed, and will
proceed in the ordet' in which they are tabulated until the whole have bt:en offered and
the sales thus closed; but the sale shall not be kept open longer than two weeks, and no
private entry of any of the lands will be admitted until the day after the close of the
public offering. All lands held at double minimum price will be disposed of at not less
than two dollars and fifty cents ($2.50) per1ICl'e, and all lands held at minimum price
will ~disposed of at Dot less than one dollar and twenty-five cents ($1.25) per acre.
Lists of sectional sub-divisions are in the hands of the district officers, and will be open
for the examination of those desiring to purchase.
Given under my hand, at the city of Washington, this 13th day of Jilly, A. D. 1878.
R, B. HA YES, Presitimt of tlu UniJul Slaus.
BY THE PJlESIDENT:

J. A. WILLIAMSON,

.

CDmMi.rsimwof tlze Gmn-aJ Land Offire.

NOTICE TO PllE·ltMPTION

CLAIMANTS.

Every person entitled to the right of pre-emption to any of the laoda within the townships and parts of townships above enumerated is required to establish the ame
to the satis(action of the Register and Receiver of the Gainesville Land-Oflice, and make
payment therefor as soon as practicable a&er seeing this notice, and before the day appointed for the commencement of the public eale of the Inds embracing the tract
claimed; otherwise such claim will be forfeited.
No pre-emption claim based on a settlement subsequent to the date of this proclamation, and prior to the offering, will be recognized by the Government.
J. A. WILLIAMSON, Comtnissi4tur of IM Gnura/ La,u/ C!fftu.

[No. 838.]

PROCLAMATION BY THE PRESIDENT OF THE UNITED STATES .
Jn pl11'1UallCe
o{ an Act of Congr- of June 22, 1876, I, Rutherford B. Hayes, President of the United States of America, do hen:by declare and make known that a public
ale of valuable Govemmeiit lands will be held at die Land Oflice at Jackton, in the
State of Misebsippi , on Ttlesday, October 29, 1878, at wlaich time will be offered all
lands not previously dispoled of in the undermentioned towllllhips and parts of townships, viz. :
.
North of base line and wat of the St. Stephen'& meridian in the original Choctaw,
now Jacluion, Mississippi, Land Dittrict:
Township 9, Ranges 17, 18, 19, 20, and 21.
Township 10, Ranges 17, 18, 19, 20, and 21.
North of baseline and east of the Wuhington meridian in the original Choctaw, now
Jackson, Mississippi, Land Distnct: •
Townships 8, 9, u, and 14, Range 5Townships 8, 9, and' 10, Range 6:
Township 8, Range 7.
Townships 9 and 10, Range 9.
Townships 9 and 10, Range 10.
North of base line and east of the Choctaw meridian in the original Choctaw, now
Jackson, Mississippi, Land· District:
Townships I, 2, 3, and 14, Range l.
Townships 1, 2, 3, and 15, Range 2.
Townships 1, 2, -3, 4, and 15, Range 3.
Townships 1, 2, 3, and 4, Range+
Townships 1, 2, 3, and 4, Range 5.
Townships I, 2, 3, 4, and 5, Range 6.
Nonh of base line and west of the Choctaw meridian in the original Choctaw, now
Jackson, Mississippi, Land District :
Townships land 11, Range 3.
·
Township 2, Range 4.
North of baseline and east of the Choctaw meridian in the original Chocchuma or
Grenada, now Jackson, Mississippi, Land Dittrict:

840

PUBLIC SALES AND PRIVATE

ENTRIES.

Townships 20, 21, 23, 24, 25, 26, and 27, Range 2.
Townships 20, 21, 22, 23, 24, 25, 26, and 27, Range 3.
Townships 20, 21, 22, 23, 24, 25, and 26, Range 4.
Townships 20, 21, 22, 24, and 25, Range 5.
Townships 20, 21, 22, and 23, Range 6.
•
Townships 20, 21, 22, 23, and 24, Range 7.
North of base line and east of the Choctaw meridial\ in the former Columbus, now
Jackson, Mississippi, Land District:
Township 17, Range I.
Townships 15, 16, 17, 18, and 19, Range '2.
Townships 16, 18, and 19, Range 3.
Townships 17, 18, and 19, Range +
Townships 9, 12, and 19, Range 5.
Townships 9, 10, 11, 12, 15, 16, 17, 18, and 19, Range 6.
Townships 8, 9, 10, 11, 12, 15, 16, 17, 18, and 19, Range 7.
Townships 9, 10, 11, 12, 13, 14,.15, 16, 17, 18, 19, 20, 21, 22, and 23, Range 8.
Townships 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 20, 21, and 22, Range 9.
Townships 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 20, 21, and 22, Range 10.
Townships 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, and 21, Range 11.
Townships 8, 9, 10, 11, 12, 13, 15, 16, 17, 18, 19, and 20, Range 12.
Townships S. 9, 10, 11, 12, 14, 15, 16, 17, 18, and 21, Range 13.
Townships 8, 9, 10, 11, 12, 13, 14, 15, 16, and 17, Range 14Townships 9, 10, I 1, 12, 13, 14, 15, and 16, Range 15.
Townships 8, 9, 10, 11, 12, 13, and 14, Range 16.
Townships 9, 10, 11, and 12, Range 17.
Townships 8, 9, 10, and 12, Range 18.
Townships 8, 9, and 10, Range 19.
South of base line and west of the Huntsville meridian in the former Columb111,now
Jackson, Mississippi Land District:
Townships 11, 12, 13, 14, and 15, Range 16.
Townships 12, 13, 14, and 15, Range 17.
Township 12, Range 18.
·
.
Lands appropriated by law for the use of schools, military, or other purposes, or re•
served for railroad purposes, will be excluded from the sale ..
The offering of the above lands will be commenced on the day appointed, and will
proceed in the order in which they are tabulated until the whole have been offered and
the sales thus closed ; but the sale shall not be kept open lon&er than two weeks, and no
private entry of any of the lands will be admitted until the day after the close of the
public offering. All lands held at double minimum price will be disposed of at not lesa
than two dollars and fifty cents (12.50} per acre, and all lands held at minimum price
will be disposed of at not less than one dollar and twenty-five cents (11.25) per acre •
.Lists of sectional subdivisions are in the hands of the district officers, and will be open
for the examination of those desiring to purchase.
Given under my hand, at the city of Washington, this 13th day of July, A. D. 1878.
R. B. HA YES, Presidmt of tlu V,,it«J Stotts.
BY THE PRESIDENT :

J. A. WILLIAMSON,

Commissioner of tnt Gmn-al Land Off<e.
NOTICE TO PllE·EMPTION

CLAIMANTS.

Every person entitled to the right of pre-emption to any of the lands within the town•
shi~ and parts of townships above enumerated is required to establish the same to the
satisfaction of the Register and Receiver of the Jackson Land Office, and make pay•
ment therefor as soon as fracticable after seeing this nouce, and before the day appointed
for the commencement o the public sale of the lands embracing the tract claimed; other•
wise such claim will be forfeited.
No pre-emption claim based on a settlement subsequent to the date of this proclamation, and prior to the offering, will be recognized py the Government.
J. A. WILLIAMSON, Com,,,issionu of Int Gmn-al La11tl Oj/iu.
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OF THE UNITED
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STATES .

In pursuance of an Act of Congress of June 22, 1876, I, Rutherford B. Hayes, President of the United States of America, do hereby declare and make known that a public
sale of valuable Government lands will be held at the Land Office at Montgomery, in
the State of Alabama, on Tuesday, November 19, 1878, at which time will be offered
all lands not previously disposed of in the under-mentioned townships and parts of
townships, viz. :
North of base line and east of the St. Stephen's meridian in the original Elba, now
Montgomery, Alabama, Land Districl :
Township 1, Ranges 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26,
27, 28, 29, and 30.
Township 2, Ranges 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26,
27, 28, 29, and 30.
Township 3, Ranges 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26,
27, 28, and 29.
Township 4, Ranges 10, 11, 12, 13, 14, 15, 16,"17, 18, 19, 20,21, 22, 23, 24, 25, 26;
27, 28, and 29,
Township S, Ranges 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26,
27, 28, and 29.
Township 6, Ranges 21, 22, 23, 25, 26, 27, 28, 29, and 30.
Township 7, Ranges 21, 22, 23, 24, 25, 27, 28, and 29.
Township 8, Ranges 22, 24, 25, 27, 28, and 29.
Township 9, Ranges 21, 22, 23, 25, 26, and 28.
Township 10, Ranges 21, 22, 23, 24, 25, and 28.
Township 11, Ranges 21, 22, 23, 24, 25, and 26.
North of base line and west of the Tallahassee meridian in the original Elba, now
Montgomery, Alabama, Land Distnct:
Township 6, Ranges 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, and 29.
Township 7, Ranges 8, 9, 10, 11, 13, ·14, 15, 16, and 17.
North of base line and east of the St. Stephen's meridian in the former Greenville,
now Montgomery, Alabama, Land District:
.
Townships 20 and 22, Range 6.
Townships 17, 20, 21, and 22, Range 7.
Townships 15, 20, 21, and 22, Range 8.
Townships IS, 19, 20, 21, and 22, Range 9.
Townships 6, 7, 8, 9, 10, 12, 13, 14, 19, 20, 21, and 22, Range 10.
Townships 6, 7, 10, 19, 20, 21, and 22, Range 11.
Townships 6, 7, 8, 10, 11, 19, 20, 21, and 22, Range 12.
Townships 6, 7, 8, 9, 10, 19, 20, 21, and 22, Range 13.
Townships 6, 7, 8, 9, 18, 19, 20, 21, and 22, Range 14Townships 6, 7, 8, 17, 18, 19, 20, 21, and 22, Range 15.
Townships 6, 7, 8, 9, 10, 11, 18, 19, 20, 21, and 22, Range 16.
Townships 6, 7, 8, 9, 10, 11, 19, 20, and 21, Range 17.
Townships 6, 7, 8, 9, 10, and 11, Range 18.
.
Townships 6, 7, 8, 9, 10, 11, and 17, Range 19.
Townships 6, 7, 8, 9, 10, 11, 17, and 18, Range 20.
Tow'nship 12, Range 23.
North of base line,and east of the St. Stephen's meridian in the original Demopolis,
now Montgomery, Alabama, Land District:
Townships 14, 15, 16, 17, and 18, Range 1.
Townships 14, 15, and 16, Range 2.
Townships 14, 15, 16, 21, and 22, Range 3.
Township 14, Range 4.
Townships 16 and 22, Range 5.
North of base line and west of the St. Stephen's meridian in the original Demopolis,
now Montgomery, Alabama, Land District:
Townships 14, 15, 16, 17, and 18, Range 1.
Townships 14, r S, and 16, Range 2.
Townships 14, 15, 16, 21, and 22, Range 3.
Township 14, Range 4.
Townships 16 and 22, Range 5.
North of base line and west of the St. Stephen 's meridian in the original Demopolis,
DOW Montgomery, Alabama, Land District:
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Townships r4, 15, 16, 18, and 19, Ranger.
Townships 14, 15, 16, and 17, Range 2.
Townships 14, 15, 16, 17, 18, and 19, Range3.
Townships 14, 15, 16, 17, and 18, Range 4Township 14, Range 5.
·
North of base line and east of the St. Stephen's meridian in the original Tallapoosa,
uow Mon~omery, Alabama, Land District:
Townships 21, 22, 23, and 24, Range 16.
Townships 21, 22, 23, and 24, Range 17.
Townships·21, 22, 23, and 24, Range 18.
Townships 20, 22, 23, and 24, Range 19.
Townships 18, 19, and 24, Range 20.
Townships 15, 18, 19, 20, 21, 22, 23, and 24, Range 21.
Townships 17, 18, 19, 20, 21, 22, 23, and 24, Range22.
Townships 19, 20, 22, 23, and 24, Range 23.
Townships 18, 23, and 24, Range 24Townships 17 and 24, Range 25. ·
Townships n and 15, Range 26.
Township 17, Range 27.
Townships 9, Jo, 16, 17, and 19, Range 28.
Townships 13, 18, and 20, Range 29.
South of base line and east of the Huntsville meridian in the former Lebanon, now
Montgomery, Alabama, Land District:
Townships 20, 21, and 22, Range 2.
Townships 17, 18, 19, :zo,21, and 22, Range J.
Townships 17, IIJ, 19, 20, 21, and 22, Range 4.
Townships 15, 16, 17, 18, 19, 20, 21, and 22, Range 5.
Townships 13, 14, 15, 16, 18, 19, 20, and 21, Range 6.
Townships 13, 14, 15, 16, 18, 19, 20, 21, and 22, Range 7.
Townships 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, and 22, Range 8.
Townships 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, and 22, Range 9.
Townships 13, 14, 15, 16, 17, 18, 19, :zo,21, and 22, Range 10.
Townships 12, 13, 14, 15, 16, 17, 18, 19, 20, and 21, Range n.
Townships 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, and 22, Range 12.
Townships i6, ·18, 19, 20, 21, and 22, Range 13.
Lands appropriated hr, law for the use of schools, military or other purposes, or resen-ed
for railroad purposes, wall be excluded from the sale.
The offering of the above lands will be commenced on the day appointed, and will
proceed in the order in which they are tabulated until the whole have been offered and
the sales thus closed ; but the sale shall not be kept open longer than two weeks, and
no private entry of any of the lands will be admitted until the day after the close of the
public offering. All lands held at double minimum price will be disposed of at not less
than two dollars 'and fifty cents ($2.50) per acre, and all lands held at minimum.price
will be disposed of at not less than one dollar and twenty-five cents (11.25) per acre.
Lists of sectional subdivisions are in the hands of tqe district officm, and will be open
for the exainination of those desiring to purchase. ·
Given under my hand, at the city of Washington, this 27th day of July, A. D. 1878.
,
R. B. HA\'ES, Presidmt ef tlu fjniJtd Statts.
BY THE PJlESJDENT:

J. A. WILLIAMSON,

CommissitnUrof tl,t Gmn-al Land <>.ffelt.

NOTICE TO PllE·EMPTlON

CLAIMANTS.

Every person entitled to the right of pre-emption to any of the lands within the town•
ships and parts of townships above enumerated is required to establish the Nme to the
satisfaction of the Register and R~iver of the Montgomery Land Office, and make
payment therefor as soon as practicable after seeing this notice, and before the day appointed for the commencement of the public sale of the landsembracingthe tract claimed;
otherwise such claim will be forfeited.
No pre-emption claim based on a settlement subsequent to the date of this proclama•
tion, and prior to the offering, will be recognized by tfie Government.
J. A. WILLIAMSON, Commissionn-ef tlu Gmwal La,.d O.Ji&t.
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PROCLAMATION

BY THE

[No.84o.)
PRESI'DENT

OF THE

UNITED

STATES.

In pursuance of an act of Congress of June 22, 1876, I, Rutherford B. Ha.yes, President of the United States of America, do hereby declare and make known that a public
sale of valuable Government lands will be held at the Land-Office at Mobile, in the State
of Alabama, on Tuada.y, November 26, 1878, at which time will be offered all lands
not previously disposed of in the under-mentioned townships and parts of townships, viz.:
South of ·base line and east of the St. Stephen's meridian in the former St. Stepbc11.'1
now Mobile, Alabama, · Land District:
Township 9, Range I.
Townships I, 2, 3, 4, S, 7, 8, and 9, Range 2.
Townships 1, 2, 3, 4, S, 6, 7, 8, and 9, Range 3.
Townships 1, 2, 3, 4, S, 6, 7, 8, and 9, Range 4.
South of base line and west of the St. Stephen's meridian in the former St. Stephen's,
1110wMobile, Alabama, Land District:
Townships I and 2, Range r.
Townships 1, 2, 3, 6, 7, and 8, Range 2.
Townships I, 2, 3, 4, S, and 6, Range 3.
Townships I, 2, 3, 4, S, 6, and 7, Range 4North of base line and east of the St. Stephen's meridian in the former St. Stephen'•
now Mobile, Alabama, Land District:
Townships 6, 8, 9, 10, and 11, Range 1.
Townships 1, 3, 51 7, 8, 9, 10, and 11, Range 2.
· Townships 1, 2, 3, 4, S, 6, 7, 8, 9, 10, and 11, Range 3.
Townships 1, 2, 3, 4, 5, 8, 9, and 10, Range 4.
North of base line and westof the St. Stephen's meridian in the form~r St . Stephen's
DOW Mobile, Alabama., Land District :
Townships 1, 2, 3, 4, 5, 6, 7, 8, 10, and 11, Range 1.
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, and 11, Range :a.
Townships 1, 2, 3, 4, S, 6, 7, 8, 9, 10, and 11, Range 3.
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, and 11, Range +
Townships 2, 3, 4, 5, 7, 8, 9, and 11, Range 5.
North of base line and east of the St. Stephen's meridian in the former Elba , now
Mobile , Alabama, Land District:
.
Townships I, 2, 3, 4, and S, Range S·
Townships 1, 2, 3, 4, and S, Range 6.
Townships 1, 2, 3, 4, and S, Range 7.
Townships 1, 2, 3, 4, and S, Range 8.
Townships 1, 2, 3, 4, and 5, Range 9.
South of base line and east of the St. Stephen's meridian in the former Elba. now
Mobile, Alabama, Land District .
Townships 1, 3, 4, S, 6, 7, 8, and 9. Range 5.
Townships 4, 5, 6, and 7, Ringe 6.
Township 7, Range 7.
·
North of base line and east of the St. Stephen', merid ian in the former Greenville ,
now Mobile, Alabama Land District :
Townships 7, 8, 9, and 10 , Range S·
Townships 6, 7, 8, 9, and 12, Range 6.
Townships 6, 7, 8, 9, and 10, Range 7.
Townships 6, 7, 8, 9, and I 1, Range 8.
Townships 6, ·7, 8, 9, 10, 11, and 12, Range 9.
North of base line and east of the St. Stephen's meridian in the former Demopolis,
DOW Mobile, Alabama, Land District :
Township 12, Ranges 1, 2, 3, 4, and S·
Townahip 13, Ranges 1, 2, 3, 4, and 5.
North of base line and west of the St. Stephen's meridian in the former Demopolis, now Mobile, Alabama, Land District :
Township 12, Ranges 2·, 3, 4, and 5.
Township 13, Ranges 2, 3, 4, and 5.
Lands appropriated by law for the use of schools, military, or other purposes, or reserved for railroad purposes, will be excluded from the sale.
The offering of the above land, will be commenced on the day appointed, and will
proceed in the order in which they are tabulated until the whole have been offered and
the sales thus closed; but the sale shall not be kept open longer than two weeks, and no
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private entry of any of the lands will be admitted until the day after the close of the
public offering. All lands held at double minimumjrice will be disposed of at not less
than two dollars and fifty cents (12,so) per acre, an all lands held at minimum price
will be disposed of at not less than one dollar and twenty-five cents (lr.2s) per acre.
Lists of sectional subdivisions are in the hands of the district officers, and will be open
for the examination of those desiring to purchase .
Given under my hand, at the city of Washington, this 27th day of July, A. D. 1878.
R. B. HA YES, Presidml of tlu United Statts.
BY THE PRESIDENT:

J. A. WILLIAMSON,

Commissionn- of tlu Gmn-al Land Offiu .
NOTICE TO PRE-EMPTION

CLAIMANTS.

Every person entitled to the right of pre-emption to any of the lands within the townships and parts of townships above enumerated is required to establish the same to the
satisfaction of the Register and Receiver of the Mobile Land Office, and make payment
therefor as soon as practicable after seeing this notice, and before the day appointed for
the commencement of the public sale of the lands embracing the tract claimed; otherwise such claim will be forfeited.
No pre-emption claim based on a settlement subsequent to the date of this proclamation, and prior to the offering, will be recognized by the Government.
J . A. WILLIAMSON, Ct1mmissi~r oftlu Gnural Land Offiu.

[No. 841.]
PROCLAMATION BY THE PRESIDENT OF THE UNITED STATES.
In pursuance of an act of Congress of June 22, 1876, I, Rutherford B. Hayes, President of the United States of America, do hereby declare and make known that a public
sale of valuable Government lands will be held at the Land-Office at Jackson, in the
State of Mississippi, on Tuesday, December 3, 1878, at which time wilf be offered all
lands not previously disposed of in the under -mentioned townships and parts of townships, viz. :
·
North of base line and east of the Choctaw meridian in the former Augusta, now
Jackson, Mississippi, Land District:
'l'ownship r, Ranges 6, 7, 8, 9, 10, 11, 13, 15, 16, 17, and 18.
Township 2, Ranges 6, 7, 8, 9, 10, II, 12, 13, IS, 16, 17, and 18.
Township 3, Ranges 6, 7, 8, 9, 10, 11, 14, rs, 16, 17, and 18.
Township 4, RangeE 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, and 18.,
Township S, Ranges 6, 7, 8, 9, 10, 11, 12, 14, IS, 16, and 18.
Township 6, Ranges 6, 7, 8, 9, 10, 11, 12, 14, 15, 16, and 17.
Township 7, Ranges S, 6, 7, 8, 9, 10, II, 12, 13, rs, 16. 17, and 18.
North of base line and west of the St. Stephen's meridian in the former Augusta, now
Jackson, Mississippi, Land District:
Township r, Ranges S, 6, 7, 8, 9, 10, 11, 12, 13, 14, rs, 16, and 17.
Township 2, Ranges S, 6, 7, 8, 9, ro, 11, 12, 13, 14, IS, 16, 17, and 18.
Township 3, Ranges 5, 6, 7, 8, 9, 10, rr, 12, 13, 14, rs , 16, 17, and 18.
Township 4, Ranges 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, rs, 16, 17, 18, and 19.
Township S, Ranges S, 6, 7, 8, 9, 10, Ir, 12, 13, 14, 15, 16, 17, 18, 19, and 20.
Township 6, Ranges 5, 6, 7, 8, 9, 10, u, 12, 13, 14, 15, 16, 17, 18, 19, and 20.
Township 7, Ranges S, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, and 21.
Township 8, Ranges S, 6, 7, 8, 9, ro, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, and 21.
Township 9, Ranges 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, and 21.
Township ro, Ranges 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, and 16.
South of base line and west of the St. Stephen's meridian in the former Augusta, now
Jackson, Mississippi, Land District:
·
Township 1, Ranges 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, and 17.
Township 2, Ranges 4, S, 6, 7, 8, 9, 10, 11, 12, 13, 14, rs, i6, and 17.
Township 3, Ranges 4, S, 6, 7, 8, 9, 10, 11, 12, 13, 14, rs, 16, 17, and 18.
Township 4, Ranges 4, S, 6, 7, 8, 9, 10, 1 r, 12, 13, 14, IS, 16, 17, and 18.
Township S, Ranges 4, S, 6, 7, 8, 9, 10, rr, 12, 13, 14, IS, 16, 17, and 18.
Township 6, Ranges 4, S, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, and 18.
Township 7, Ranges 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, rs, 16, and 17.
Township 8, Ranges 5, 12, 14, 15, and 16.
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Township 9,"Ranges 15 and 16.
North of base line and east of the Washington meridian in the former Washington,
now Jackson, Mississippi, Land District:
Township r, Ranges 3, 4, S, 6, 7, 8, 9, ro, II, 12, 13, and 14Township 2, Ranges I, 3, 4, 5, 6, 9, IO, I I, 12, and 13.
Township 3, Ranges 1, 2, 3, 4, S, 6, 71 9, ro, 11, 12, and 13.
Township 4, Ranges I, 2, 3, 4, S, 6, 7, 8, 9, 10, 11, 12, and 13.
Townfihip S, R~nges 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, and 12.
Township 6, Ranges 1, 2, 3, 4, S, 6, 7, 8, 9, 10, and 11.
Township 7, Ranges 2, 3, 4, 5, 6, 8, 91 10, and II.
Township 8, Ranges 4, 8, 9, and 10.
Township 9, Ranges 3, 4, and 5.
Township 12, Range 5.
Township 13, Ranges 3, 4, and 5.
North of base line and west of the Washington meridian in the former Washington,
now Jackson, Mississip,ii, Land District:
Township 1, Range 4.
Township 2, Ranges r, 2, and 3.
Township 3, Ranges r, 2, and 3.
Township 4, Ranges r and 2.
Township S, Range I.
Lands appropriated by law for the use of schools, military, or other purposes, or reserved for railroad purposes, will be excluded from the sale.
The offering of the above lands will be commenced on the day appointed, and will
proceed in the order in which they are tabulated until the whole have been offered and
the sales thus closed; but the sale shall not be kept open longer than two weeks, and
no private entry of any of the lands will be admitted until the day after the close of
the public offering. All lands held at double minimum price will be disposed of at
not less than two dollars and fifty cents ($2.50) per acre, and all lands held at minimum price will be disposed of at not less than one dollar and twenty-five cents ($1.25)
per acre. Lists of sectional sub-divisions are in the hands of the district officers, and
will be open for the examination of those deoiring to purchase.
Given under my ~and, at the city of Washington, this 7th day of August, A. D. ·1878.
R. B. HA YES, Pmidmt oftlu United States.

..

BY THE PRESIDENT:

J. A. WILLIAMSON, Comtnissioner ojtl,e Gnura/ Land O.fffre.
NOTICE TO PRE-EMPTION

CLAIMANTS.

Every person entitled to the right of pre-emption to any of the lands within the townships and parts of townships above enumerated is required to establish the same to the
satisfaction of the Register and Receiver of the Jackson Land Office, and make payment
therefor as soon as practicable after seeing this notice, and before the day appointed for
the commencement of the public sale of the lands embracing the tract claimed; otherwise such claim will be forfeited.
No pre-emption claim based on a settlement subsequent to the date of this proclamation, and prior to the offering, will be recognized by the Government.
•
J. A. WILLIAMSON, Commissioner of tl,e Gmn-a/ Land Office.

(No. 842.]
POSTPONEMENT OF THE PUBLIC LAND SALES IN MISSISSIPPI.
Notice is hereby given, that in consequence of the closing of the local land-oflice at
Jackson, Missi~ppi, on account of the ravages of yellow fever in that State, the public
sale of lands ordered by the proclamation of the President of the United States, dated
July 13, 1878, to be held at the above-named office, commencing on the 29th inst., ia
declared to be postponed until December 3, 1878.
Given under my hand, at the city of Washington, this fifth day of October, A. D.
1878.
R. B. HA YES, Presidmt of tl,e United Slates.
BY THE PRESIDENT:

J. A. WILLIAMSON, Commusioner oftl,e General Land Otftu.
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[No. 843.]
PROCLAMATION BY THE PRESIDENT OF THE UNITED STATES.
In pursuance of an act of Congress approved March 3, 1877, directing the President
of the United States to restore to market, by proclamation, and open to settlement and
purchase under the homestead laws of the United States only, all lands withdrawn for
the benefit of the grant to the State of Kansas to aid in the construction of the Kansas
and Neosho Valley Railroad and its extension to Red River (now known as the Mis5onri
River, Fort Scott and Gulf Railroad), which remain undisposed of, I, Rutherford B.
Hayes, President of the United State,1of America, do hereby declare and make known
that such lands will be opened to entry under the homestead laws only, at the land
office at Topeka and Independ!nce, Kansas, on Tuesday, February 11, 1879.
At Topeka will be restored all such undisposed of lands in the followi.ugtownwps, Yiz.:
South of base line and east of sixth principal meridian :
·
Townships 18 and ::n, Range 20.
Townships 18, 19, 20, 21, and 22, Range 21.
•
Townships 20, 21, and 22, Range 22.
•
Townships 18, 19, 21, and'22, Range 23.
Townships 20, 21, and 22, Range 24.
Townships 18, 19, 20, 21, and 22, Range 25.
And at Independence will be rest->red all such undisposed of lands in the following
townships, viz.:
South of base line and east of sixth principal meridian :
Townships 25, 26, and JS, Range 21.
Townships 23, 24, 25, 26, and 35, Range 22.
Townships 23, 24, 25, and 26, Range 23.
Township 26, Range 24.
Townships 23, 26 and 35, Range 25.
The lands lying within the ten mile limits of the grant for the Leavenworth, Lawrence
and Galveston Railroad, and those lying within the same limits of the grant for the
Missouri River. Fort Scott and Gulf Railroad, are double minimum in character, and
will be subject to entry under the homestead laws as other double minimum lands.
All others are minimum in character, and will be subject to entry under the homestead
laws as other minimum lands. Lists of sectional subdivisions are in the hands of the
district officers, and will be open for the examination of those desiring to enter.
Given under my hand, at the City of Washington, this 28th day of October, A. D.
1878.
.
R. B. HA YES, Pnsidmt of the United Stain. ·
BY THE PRESIDENT:

] . A. WILLIAMSON,

Commissimer of the Gmera/ Land Oj/i<e.

(No. 845.]
PROCLAMATION BY THE PRESIDENT OF THE UNITED STATES.
In pursuance of an act of Congress of June 22, 1876, I, Rutherford B. Hayes, Presi •
dent of the United States of America, do hereby declare and make known that a public
sale of valuable Government lands will be held at the Land-Office at Gainesville, in the
State of Florida, on Tuesday, May 6, 1879, at which time will be offered all lands not
previously disposed of in the under-mentioned townships and parts of townships, viz.:
North of base line and east of Tallahassee meridian in the former St. Augustine, now
Gainesville, Florida, Land District :
Townships I, 2, 3, and 4, Range 23.
Townships 2, 3, 4, and 5, Range 24Township 2, Range 28.
Township 1, Range 29.
South of base line and east of the Tallahassee meridian in the former St. Augustine,
now Gainesville, Florida, Land District :
Townships 1, 2, 3, 4, S, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, and 19, Range 25.
Townships 1, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, and 19, Range 26.
Townships 1, 2, 3, 4, 6, 7, 8, 9, 10, 11, 12, 13, 15, 16, 17, 18, and 19, Range 27.
Townships 1, 4, 5, 6, 7, 8, 9, 10, 11, 13, 14, 15, 16, 17, 18, and 19, Range 28.
Townships 2, 3, 4, 5, 6, 7, 8, 9, 12, 13, 14, 15, 17, 18, and 19, Range 29.
Townships 5, 6, 7, 8, 9, 10, 11, 13, 14, 15, 16, 17, 18, and 19, Range 30.
Towi:15hips10, 11, 12, 13, 14, 15, 16, 17, 18, and 19, Range 31.
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Townships 12, 13, 14, 1s, 16, 17, 18, and 19, Range 32.
Townships IS, 16, 17, 18, and 19, Range 33.
Townships 16, 17, and 18, Range 34Townships 18 and 19, Range JS•
Township 19, Range 36.
North of base line and east of the Tallahassee meridian in the former Newmansville,
now Gainesville, Florida, Land District :
Township 1, Ranges 16, 17, 18, 20, and 21.
Township 2, Ranges 16, 17, 18, :ao,and 21.
North of base line and east of the Tallahassee meridian in the former Tallahauee,
now Gainesville, Florida, Land District.
Township 1, Ranges S, 6, 8, 10, 11, 12, 13, 14, IS, and 16.
Township 2, Ranges 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, aJtd 16.
Township 3, Ranges 2, 4, 7, 8, and 9.
South of base line and east of the Tallahpaee meridian in the former Tallahauee,
now Gainesville, Florida, Land District :
Township 1, Ranges I, 2, 6, 7, 8, 9, 10, 11, 12, 14, JS, and 16.
Township 2, Ranges I, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, and 16.
Township 3, Ranges 2, 4, 5, 7, 8, 10, and 11.
Township 4, Ranges 1, 2, 3, 4, 6, 7, 8, 9, 10, 11, and 12.
Township 5, Ranges 4, 6, 7, 8, 9, 10, 11, 12, and 13.
Township 6, Ranges 6, 7, 8, 9, 10, 11, 12, IJ, and 14.
Township 7, Ranges 7, 8, 9, 10, II, 13, and 14.
Township 8, Ranges 8, 9, 10, 13, and 14.
Township 9, Ranges 9, 12, 13, and 14.
Township 10, Ranges 9, 10, 11, 12, and 13.
Township JI, Ranges 9, 10, 12, and 13.
North of base line and west of the Tallahassee meridian in the former Tallahassee,
now Gainesville, Florida, Land District :
Township I, Ranges 2, 5, 6, 7, 8, 9, 10, JI, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 30, 31, and 32.
Township 2, Ranges 1, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, (3, 14, 15, r6, 17, 18, 19, 20, 21
22, 23, 24, 25, 26, 27, 28, 29, JO, 31, and 32.
Township 3, Ranges 1, 2, 4, 5, 6, 7, 8, 9, 10, II, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 3:a, and 33 .
• Township 4, Ranges 5, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23,
24, 25, 26, 27, 28, 29, 30, 31, 32, 33, and 34Township 5, Ranges 7, 8, 9, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26,
27, 28, 29, 30, 31, 32, 33, and 34.
Township 6, Ranges 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25,
:16,27, 28, 29, 30, 31, 32, 33, and 34Township 7, Ranges 8, 9, 10, 12, 13, 14, 15, 16, and 17.
South of base line and west of the Tallahassee meridian in the former Tallahassee,
now Gainesville, Florida, Land District :
.
Township 1, Ranges 1, 2, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23,
24, 25, 26, 27, 30, 31, and 32.
_Township 2, Ranges 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20 , 21, 24; 25, 26, 27,
30, 31, and 32.
Township 3, Ranges 9, 10, 13, 14, 15, 16, 17, 18, 19, 20, 31, and 32.
Township 4, Ranges 9, 10, 11, 12, 13, 14, 15, and 16.
Township 5, Ranges 9, 10, 11, 12, 13, and 14.
Township 6, Ranges 9, I 1, and 12.
Town,hip 7, Ranges 8, 9, and 11 .
Township 8, Ranges 10 and 11.
Township 9, RanJe 11.
I.ands appropriated by law for the use of schools, military, or other purposes, or reserved for railroad purposes, will be excluded from the sale.
The offering of the above lands will be commenced on the day appointed, and will
proceed in the order in which they are tabulated until the whole have been offered and
the sales thus closed; but the sale shall not be kept open longer than two weeks, and
no private entry of any of the lands will be admitted until the day after the close of the
public offering. All lands held at double minimum price will be disposed of at not less
than two dollars and fifty cents ($2.50) per acre, and all lands held at minimum price
will be disposed of at not less than one dollar and twenty-five cents ($1.25) per acre.

•
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Lists of sectional sub-divisions are in the hands of the district officers, and will be open
for the examination of those desiring to purchase.
Given under my hand, at the city of Washington, this 25th day of January, A. D. 1879.
R. B. HA YES, Pnsidmt eftlu United Stalt1.
BY THE PRESIDENT:

J. A. WILLIAMSON,

Commisno,ur of tlu Gmeral Land Ojjice.

NOTICE TO PRE•EMPTION

CLAIMANTS.

Every pel'!IOnentitled to the right of pre-emption to any of the lands within the townships and parts of townships above enumerated is required to establish the same to the
satisfaction of the Register and Receiver of the Gainesville Land Office, and make payment therefor as soon as practicable after seeing this " notice," and before the day appointed for the commencem'ent of the public sale of the lands embracing the tract
claimed; otherwise such claim will be forfeited.
No pre-emption claim based on a settlement subsequent to the date of this proclamation, and prior to the offering, will be recognized by the Government.
J. A. WILLIAMSON, Commissimer eftlu General Land Ojjiu.

(No. 846.)
PROCLAMATION BY THE PRESIDENT OF THE UNITED STATES.
In pursuance of an act of Congress of June 22, 1876, I, Rutherford B. Hayes, President of the United States of America, do hereby declare and make known that a public
sale of valuable Government lands will be held at the Land Office at Gainesville, JD the
State of Florida, on Tuesday, April 15, 1879. at which time will be offered all lands not
previously disposed of in the under-mentioned townships and parts of townships, viz:
South of base line and east of Tallahassee meridian in the former Tampa, now Gainesville, Florida, Land District:
Townships 28, 29, 31, and 32, Range 15.
Townships 28, 29, and 30, Range 16.
Townships 20, 21, 22, 23, 24, 29, 33, 34, 35, and 36, Range 17.
.
Townships 20, 21, 22, 23, 24, 28, 29, 30, 33, 34, 35, 36, 37, 38, and 39, Range 18.
Townships 20, 21, 22, 23, 24, 26, 27, 28, 29, 32, 33, 34, 36, 37, 38, and 39, Range 19.
Townships 20, 21, 22, 23, 24, 25, 28, 29, 30, 33, 34, 35, 36, 37, 38,39,and40, Range
20.

Townships

20,

21, 22, 23, 24, 25, 26, 28, 29, 30, 31, 33, 34, 35, 36, 39, 40, 42, and

44, Range 21.

•

Townships 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 38,44, 4S,
and 46, Range 22.
Townships 20, 21, 22, 24, 27, 28, 29, 30, 31, 32, 34, 36, 40, 41, 42, 43, 44, 4S, and,
46, Range 23.
Townships 20, 21, 22, 23, 27, 28, 29, 30, 31, 33, 34, 35, 38, 43, 44, 45, and 46,
Range 24.
Townships 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 41, 42,
43, 44, 45, 46, 51, 52, 66, 67, and 68, Range 25.
Townships 20, 21, 22, 23, 28, 29, 30, 31, 32, 33, 35, 43, 44, 46, 50, 51, 52, 53, 66,
67, Range 26.
Townships 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33,43, 44, 45,46, 51, 52,
65,66, and 67, Range 27.
Townships 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 34, 35, 40, 42, 43, 44, 65,
66, and 67, Range 28.
Townships 20, 21, 22, 23, 29, 30, 31, 32, 33, 35, 36, 39, 40, 42, 43, 44, 45, 46, 65, 66,
and 67, Range 29.
Townships 20, 21, 22, 23, 25, 30, 31,32, 36, 37, 38, 39,42, 43, and 44, Range 30.
Townships 20, 21, 22, 30, 33, 43, 44, and 46, Range 31.
Townships 20, 21, 22, 23, 34, 35, 43, 44, 45, 48, and 49, Range 32.
Town~hips 21, 22, 32, 33, 34, 35, 44, 45, 48, and 49, Range 33·
Townships 21, 31, 33, 34, 48, 49, and 65, Range 34.
Townships 20, 21, 22, 32, 33, and 34, Range 35.
Townships 20, 21, 22, 23, 24, 25, 26, 63, and 64,Range 36.
Townships 21, 22, 23, 24, 25, 26, 27, 28, 29, and 39, Range 37.
Townships 22, 23, 27, 28, 29, 30, 32, 56, 57, 58, and 62, Range 38.
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Townships 29, 30, 31, 32, 33, SS, 56, S7, and 6r, Range 39.
Townships 32, 33, 34, 3S, 37, S4, SS, and S9, Range 40.
Townships 36, 37, 38, 52, S3, 54, SS, S7, 58, and S9, Range 41.
Townships 38, 39, 40, 48, 49, 50, 51, 52, S3, 56, and S7, Range 42.
Townships 41, 42, 43, 44, 4S, 46, 47, 48,49, and 50, Range 43.
Lands appropriated by law for the use of schools, military, or other purposes, or reserved
for railroad purposes, will be excluded from the sale.
The offering of the above lands will be commenced on the day appointed, and will proceed in the order in which they are tabulated until the whole have been offered, and the
salesthus closed ; but the sale shall not be kept open longer than two weeks, and no
private entry of any of the land, will be admitted until the day after the close of the public offering. All lands held at double minimum price will be disposed of at not less
than two dollars and fifty cents (S2.50) per acre, and all lands held at minimum price,
will be disposed of at not less than one dollar and twenty-five cents (11.25) per acre.
Lists of sectional subdivisions are in the hands of the district officers, and will be open for
the examination of those desiring to purchase.
Given under my hand,.at the city of Washington, this 24th day of December, A. D.
1878.
R. B. HA YES, Presidmt of tlu United States.
BY THE PRESIDENT:
J. M. ARMSTRONG, .A<ting Commissionerof tlu Gmn-al Land Office.
NOTICE TO PRE-EMPTION

CL.\IMANTS.

Every person entitled to the right of pre-emption to any of the lands within the town1hi~ and parts of townships above enumerated is required to establish the same to the
satisfaction of the Register and Receiver of the Gainesville Land Office, and make payment therefor as soon as practicable after seeing this notice, and before the day appointed
for the commencement of the public sale of the lands embracing the tract claimed ;
otherwise such claim will be forfeited.
No pre-emption claim based on a settlement subsequent to the date of this proclama.
tion, and prior to the offering, will be recognized by the Government.
J.M. ARMSTRONG, A,ting Commissioner oftne Gmeral Land Offi,e.

.
PROCLAMATION

[No. 847.]
BY THE PRESIDENT

OF THE UNITED

STATES.

In pursuance of an Act of Congress of June 22, 1876, I, Rutherford B.. Hayes, President of the United States of America, do hereby declare and make known that a public
ale of valuable Government lands will be held at the Land Office at New Orles.ns, in
the State of Louisiana, on Wednesday, May 26, 1879, at which time will be offered all
· lands not previously disposed of in the undermentioned townships and parts of townships, viz. :
North qf base line and east of the Louisiana meridian in the former Opelousas, now
New Orleans, Louisiana, Land District:
Township 1, Ranges 1, 2, 3, 4, and 6.
Township 2, Ranges 1 1 3, and 4.
Township 3, Ranges I and 3.
Township 4, Ranges I and 6.
North of base line and west of the Louisiana meridian in the former Opelousas, now
New Orleans, Louisiana, Land District:
Townships 1, 2, 3, and 4, Range 1.
Townships 1, 2, and 3, Range 2.
.
Townships I, 2, 3, 4, and S, Range 3.
·
South of base line and east of the Louisiana meridian in the former Opelousas, now
New Orleans, Louisiana, Land District:
Townships 1, 2, 3, 4, S, 6, 7, 8, 9, 10, II, and 12, Range 1.
Townships 2, 3, 4, S, 6, 7, 8, 9, 10, II, 12, and 13, Range 2.
Townships 4, S, 7, 8, 9, 10, 11, 12, and 13, Range 3.
Townships 4, S, 8, 10, II, 12, 13, and 14, Range 4.
Townships 10, 12, and 13, Range 5.
Townships 7, 8, and 10, Range 6.
Townships 9 and 14, Range 7.
Townlhips 9, 10, I I, and 12, Range 8.
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Townships 12, 16, and 17, Range 9.
Townships 13 and 15, Range 10.
Townships 12 and 13, Range 11.
Townships 15 and 16, Range 12.
South of base line, and west of the Louisiana meridian in the former Opelousas, now
New Orleans, Louisiana, Land District:
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, and 11, Range 1.
Townships I, 2, 3, 4, 5, 6, 7, 8, 9, 10, and 11, Range 2.
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, and 12, Range 3.
Townships 1, 2, 3, 4, 5, 6, 7, S.9, 10," 11, and 12, Range 4.
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, and 11, Range 5.
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, and 11, Range 6.
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, and 15, Range 7.
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, and 11, Range 8.
Townships 1, 2, 3, 4, 5, 6, 7, S.9, 10, 11, 12, and 14, Range 9.
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, and 15, Range 10.
Townships 1, 2, 3, 4, S, 6, 7, 8, 9, 10, 11, and 12, Range 11.
Townships 1, 3, 4, 5, 6, 7, 8, 9, 10, 11,and 12, Range 12.
Townships 5, 6, 7, 8, 9, 10, and 11, Range 13.
Townships 13 and 15, Range 14Township 14, Range 15.
Lands appropriated by law for the use of schools, military, or other purposes, or
reserved for railroad purposes, wi11be excluded from the sale.
The offering of the above lands will be commenced on the day appointed, and will
proceed in the order in which they are labulated until the whole have been offered and
the sales thus closed; but the sale shall not be kept open longer than two weeks, and no
private entry of any of the lands will be admitted until the day after the close of the
public offering. All lands held at double minimum price will be disposed of at not less
than two dollars and fifty cents ($2.50) pe~ acre, and all the lands held at minimum
price will be disposed of at not less than one dollar and twenty-five cents ($1.25) per
acre. Lists of sectional ·subdivisions are in the hands of the district officers, and will be
open for the examination of those desiring to purchase.
Given under my hand, at the City of Washington, this 20th day of February, A. D.
1879.
R. B. HAYES, Prmdmt of tlu.United States.
BY THE PRESIDENT:

J. A. WILLIAMSO~,

CommissitmM'of tlu Gmeral Land O.ffiu.
NOTICE TO PRE •EMPTlON CLAIMANTS.

,

Every person entitled to the right of pre-emption to any of the lands within the town•
ships and parts of townships above enumerated, is required to establish the same to the
satisfaction of the Register and Receiver of the New Orleans Land Office, and make
payment therefor as soon u practicable after seeing this notice, and before the day appointed for the tommencement of the public sale of the lands embracing the tnlct
claimed, otherwise such claim will be forfeited.
No pre-emption claim based on a settlement subsequent to the date of this proclamation, and prior to the offering, will be recognized by the Government.
J. A. WILLIAMSON, Co,nmissio,,n,of t~e Gmn-11/Land o.fi"•

.
PROCLAMATION

[No. 852.)
BY THE PRESIDENT

fn pursuance of an Act of Congress of June

OF TIIE UNITED

STKrES.

1876, I, Rutherford B. Hayes, President of the United States of America, do hereby declare and make known that a public
sale of valuable Government lands will be held at the Land-Office at New Orleans, in
the State of Louisiana, on Tuesday, August 26, 1879, at which time will be offered all
lands not previously disposed of in the under -mentioned townships and parts of town•
ships, viz. :
South of base line and east of the Louisiana meridian in the former Southeastern
District west of the Mississippi river, now embraced in the New Orleans, Louisiana,
Land District :
Township 5, Range 9.
Township 6, Range 10.
22,
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Township 15, Ranges 13 and 24Township 16, Range 12.
Township 17, Range 13.
Township 18, Range 18.
Township 20, Ranges 17, 23, 24, and 25.
Township 21, Range 18.
Township 22, Ranges 31 and 33.
Township 23, Range 33.
South of base line and east of the St. Helena meridian in the former Southeutem
District east of the Mississippi river, now embraced in the New Orleans, Louisiana, Land
District:
Township 12, Range 7.
Township 13, Range 13.
Township 14, Ranges 12, 13, 15, and 16.
Township 15, Range 12.
Township 20, Ranges 18 and 19.
South of base line and east of the St. Helena meridian in the fonner Greensburg, now
New Orleans, Louisiana, Land District :
Township 1, Ranges 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, and 14. •
Township 2, Ranges 3, 4, 5, 6, 7, 8, 9, 10, II, 12, 13, and 14.
Township 3, Ranges I, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, and 13.
Township 4, Ranges 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, and 13.
Township 5, Ranges 1, 2, 3, 4, 6, 7, 8, 9, 1.0, 11, 1:z,and 13.
Township 6, Ranges 3, 4, 6, 7, 8, 9, 10, II, 12, 13, and 14. ·
Township 7, Ranges 2, 3, 4, 5, 6, 7, 8, 9, IO, 11, 12, 13, and 14.
Township 8, Ranges 2, 3, 4, 5, 6, u, 12, 13, 14, and 15.
Township 9, Ranges 14 and 15.
•
South of base line and west of the St. Helena meridian in the former Greensburg,
now New Orleans, Louisiana, Land District:
'
Townships 1; 2, 4, and 5, Range 1.
Townships I and 3, Range 2.
Township I, Range 3.
Townships I and 2, Range 4.
North of base line and east of the Louisiana meridian in the former Monroe, now
New Orleans, Louisiana, Land District :
Townships 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, and 23,
Range 1.
Townships 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,and 23,
Range 2.
Townships 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,22,and 23,
Range 3.
Townships 7, 8, 9, 10, n, 12, 13, 14, 17, 18, 19; 20, 21, and 23, Range+
Townships 8, 9, 10, 11, 12, 14, 15, 18, 19, 20, 21, 22, and 23, Range 5.
Townships 6, 9, 10, 12, 13, 14, 15, 16, 18, 20, 21, 22, and 23, Range 6.
Townships 7, 9, 10, 12, 13, 14, 15, 16, 18, 20, 21, 22, and 23, Range 7.
Townships 10, 14, 15, 16, 18, 19, and 23, Range 8.
Townships 7, 15, 16, 17, 18, and 21, Range 9.
Townships 14, 16, 20, 21, and 22, Range IO.
Townships 13, 18, 19, 20, 21, 22, and 23, Range 11.
Township 22, Range 12.
North of base line and west of the Louisiana meridian in the former Monroe, now
New Orleans, Louisiana, Land District:
Townships 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,20, 21, 22,and 23, Range 1.
Townships 5, 6, 7, 8, 9, 10, '11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, and 23,
Range 2.
Townships 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,18, 19,20,21,22,and 23,Range3.
Townships 14, 15, 16, 17, 20, 21, 22, and 23, Rallge +
Townships 14, 15, 16, 17, 18, 19, 20, 21, 22, and 23, Range 5.
· Lands appropriated by law for the use of schools, military, or other purposes, or rellCl'Vedfor railroad purposes,will be excluded from the ale.
The offering of the above lands will be commenced on the day appointed, and will
proceed in the order in which they are tabulated in the lists of sectional sub-divisions
until the whole have been offered and the sales thus closed ; but the sale shall not be
kept open longer than two weeks, and no private entry of any of the lands will be admitted until the day after the close of the public offering. All landl held at double

•
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minimum price will be disposed of at not less than two dollars and fifty cents (12.50)
per acre, and all the lands held at minimum price will be dispmied of at not less than
one dollar and twenty-five cents ($1.25) per acre. Lists of sectional sub-divisions are in
the hands of tl}e district officers, and will be open for the examination of those desiring
to purchase .
Given under my hand, at the city of Washington, this 8th day of May, A. D. 1879.
R. B. HA YES, Presuunl of ti,, United Slat,s.
BY THE PRESIDENT:

]. A. WILLIAMSON,

Commission,,-

of the Gmeral Land Oj/iu.

NOTICE TO PRE-EMPTION

CLAIMANTS.

Every person entitled to the right of pre-emption to any of the lands within the townships and parts of townships above enumerated is required to establish the same to the
satisfaction of the Register and Receiver of the New Orleans Land-Office, and make
payment therefor as soon as practicable after seeing this " notice," and before the day
appointed for the copimencement of the public sale of the lands embracing the tract
claimed ; otherwise such claim will be forfeited.
_
No pre-emption claim based on a settlement subsequent to the date of this proclamation, and prior to the offering, will be recognized by the Government.
J. A. WILLIAMSON, Commissumer of the General Land Office.

[No. 854.)
PROCLAMATION BY Tl\E PRESIDENT OF THE UNITED STATES.
In pursuance of an act of Congress of June 22, 1876, I, Rutherford B. Hayes, Pre.'li.dent of the United States of America, do hereby declare and make known that a public
sale of valuable Government lands will be held at the Land-Office, at Huntsville, in the
State of Alabama, on Tuesday, February 17, 188o, at which time will be offered all
lands not previously disposed of in the under-mentioned townships and parts of townships, viz:
South of base line and east of the Huntsville meridian in the former Lebanon, now
Huntsville, Alabama, Land District:
Towmhip I, Ranges 9 and Io .
Township 2, Ranges 8, 9, and 10.
Township 3, Ranges 7, 8, 9, and 10.
Township 4, Ranges 7, 8, 9, and 10.
Township 5, Ranges 6, 7, 8, 9, Io, and II.
Township 6, Ranges 5, 6, 7, 8, 9, 10, and II.
Township 7, Ranges 3, 4, 5, 6, 7, 8, 9, 10, and 11.
Township 8, Ranges 3, 4, 5, 6, 7, 8, 9, 10, and II.
Township 9, Ranges 3, 4, 5, 6, 7, 8, 9, 10, and 11.
Township 10, Ranges 5, 6, 7, 8, 9, 10, and II.
Township II, Ranges S, 6, 7, 8, 9, 10, II, and 12.
Township 12, Ranges 5, 6, 7, 8, 9, and 10.
.
South of base line and east of the Huntsville meridian in the Huntsville, Alabama,
Land District:
Township 1, Ranges 2, 3, 4, 5, 6, 7, and 8.
Township 2, Ranges 2, 3, 4, S, 6, 7, and 8.
Township 3, Ranges 1, 2, 3, 4, S, and 6.
Township 4, Ranges 1, 2, 3, and 4.
Township 5, Ranges 1, 3, 4, and 5.
Township 6, Ranges 1, 3, 4, and 5.
Township 7, Ranges I, 2, 3, and 4.
Township 8, Ranges I and 2.
Township 9, Ranges 1, 2, 3, 4, and S·
Township 10, Ranges 1, 2, 4, and 5.
Township 11, Ranges 1, 3, 4, and S·
Township 12, Ranges J, 2, 3, 4, and S·
Township 13, Ranges 1, 2, 3, 4, 5, and 6.
Township 14, Ranges I, 2, 3, 4, and S·
South of the base line and west of the Huntsville meridian, in the Huntsville, Alabama, Land Diltrict:
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Township 1, Ranges 2, 3, 4, 6, 7, 8, 9, 10, II, I:Z. 13, 14, and 15.
Township 2, Ranges 2, 3, 4, 5, 6, 7, 8, I:Z. 13, and 14.
Township 3, Ranges 3, 4, 5, and 6.
Township 4, Range 12.
•
Township 5, Ranges I, 6, 7, 8, 9, 10, II, 12, and 13Township 6, Ranges I, 2, 3, 5, 6, 7, 8, 9, 11, and 12.
Township 7, Ranges, 1, 2, 3, S, 7, 8,9, 10, 11, -12, and 13.
Township 8, Ranges I, 2, 3, 4, 5, 6, 7, 12, 13, and 14.
Township 9, Ranges 1, 2, 3, 4, 5, 6, S, 12, 13, and 14Township 10, Ranges 1, 2, 4, 5, 6, 9, 11, 12, 13, and 14.
Township 11, Ranges 1, :z.3, 4, 7, 9, 12, 13, 14, 15, and 16.
Township 12, Ranges 1, 2, 3, 4, 6, 9, I:Z. 13, 14, 15, and 16.
Township 13, Ranges I, 2, 3, 5, 6, 7, 13, 14, 15, and 16.
Township 14, Ranges 1, 5, 8, 9, 10, 12, 13, 14, 15, and 16.
Lands appropriated by law for the use of schools, military, or other purpoees, or reser•ed
for nlilroad purposes, will be excluded from the sale.
The offering of the above lands will be commenced on the day appointed, and will
proceed in the order in which they are tabulated until the whole have been offered and
the sales thus closed; but the sales sh&II not be kept open longer than two weeks, and no
pri..ate entry of any of the lands will be admitted until the day after the close of the public offering. All lands held at double minimum price will be disposed of at not less than
two dollars and fifty cents (12.50) per acre, and all lands held at minimum price, will be
disposed of at not less than one dollar and twenty-five cents (11.25) per acre. Lists of
· sectional subdivisions are in the hands of the district officers, and will be open for the
examination of those desiring to purchase.
·
Given under my hand, at the City of Washington, this 3ut day of October, A. D. 1879.

R. B. HA YE.<;,Prtsidnst
BY THE PRESIDENT :

J. M. ARMSTRONG,

Acti,rg-Comm~"""

eftlu

NOTICE TO PRE·EMPTION

eft!u

United Stater.

General La#d Offict.

CLAIMANTS.

Every person entitled to the right of pre-emption to any of the lands within the townships and parts of townships above enumerated is required to establish the same to the
satisfaction of the Register and Receiver of the Huntsville Land Office, and make payment therefor as soon as practicable after seeing this "notice," and before the day appointed for the commencement of the public sale of the lands embracing the tract
claimed ; otherwise such claim will be forfeited.
No pre-emption claim based on a settlement subsequent to the date of this proclamation, and prior to the offering, will be recognized by the Government.
J. M. ARMSTRONG, 'Acti,w Cammiuiowr t1/tM Gmw-ol i:.-d O.§ict.

[No. 855.)
PROCLAMATION BY THE PRESIDENT OF THE UNITED STATES.
In pursuance of an Act of Congress of June 22, 1876, I, Rutherford 'B.Hayes, Pres,
ident of the United States of America, do hereby declare and make known that a public
s&leof valuable Government lands will be held at the Land Office at Montgomery, in
the State of .AJabama,on Tuesday, February 24, 188o, at which time will be offered all
lands not previously disposed of in the undermentioned townships and parts of townahips, viz. :
.
South of base line and east of the Huntsville meridian in the former Tuscaloosa, now
Montgomery, Alabama, Land District:
Township 15, Ranges 1, 2, 3, 4, and 5.
Township 16, Ranges 1, 2, and 4.
Township 17, Ranges 1, 2, 3, and 4.
Township 18, Range 2.
Township 20, Ranges l and 2.
Township 21, Range 1.
South of base line and west of the H1111tsvillemeridian in the former Tuscaloola, now
Montgomery, Alabama, Land District:
Township 15, Ranges 1, 2, 6, 10, 12, 13, 14, 15, and 16.
Township 16, Ranges 1, 2, 12, 13, 14, 15, and 16.
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Township 17, Ranges 2, 7, 13, 14, 15, and 16.
Township 18, Ranges r, 2, 3, 4, 9, 12, 13, 14, and 15.
Township 19, Ranges r, 2, 3, 4, 7, 12, 13, 14, 15, and 16.
Township 20, Ranges J, 3, 4, 5, 6, II, 12, 13, 14, 15;and 17.
Township 21, Ranges r, 2, 3, 4, 5, 6, 11, 12, 13, 14, and 15.
Township 22, Ranges 2, 3, 4, 5, 6, 7, 11, r:z, 13, and 14.
North of base line and east of the St. Stephen's meridian in the former Tuscaloosa,
now Montgomery, Alabama, Land District:
Township 23, Ranges 3, 4, 5, 6, 7, 8, 9, 10, r J, 12, 13, 14, and 15.
Township 24, Ranges· r, 2, 3, 4, 5, 6, 7, 8, 9, ro, 12, 13, 14, and 15.
North of. base line, and west of the St. Stephen's meridian in the former Tuscaloosa,
now Montgomery, Alabama, Land District :
Township 21, Range 3.
Township 23, Ranges, r, 2, and 3.
Township 24, Range 2.
Lands appropriated by law for the use of schools, military, or other puposes, or reserved for railroad purposes, will be excluded from the sale.
The offering of the above lands will be commenced on the day appointed, and will
proceed in the order in which they are-tabulated until the whole have been offered and
the sales thus closed; but the sale shall not be kept open longer than two weeks, and no
private entry of any of the lands will be admitted until the day after the close of the public offering. All lands held at double minimum price will be disposed of at not less than
two dollars and fifty cents ($2.50) per acre, and all lands held at minimum price will be
disposed of at not less than one dollar and twenty-five cents ($1.25) per acre. Lists of
sectional subdfrisious are in the hands of the district officers, and will be open for the
examination of those desiring to purchase.
Given under my hand, at the Qty of Washington, this 8th day of November, A. D.
1879.
R. B. HA YES, Pnsidmt of tlu Uni/ed States.
BY THE PRESIDENT.

J. M.

ARMSTRONG,' Acting- Commissionerof tlu Gmeral Land Ojftu
NOTICE TO PRE-EMPTION

CLAIMANTS.

Every person entitled to the right of pre-emption to any of the lands within the townsaips and parts of townships above enumerated, is required to establish the same to the
satisfaction of the Register and Receiver of the Montgomery Land-Office, and make payment therefor as soon as practicable after seeing this " notice," and before the day appointed for the commencement of the public sale of the lands embracing the tract claimed;
otherwise such claim will be forfeited.
No pre-emption claim based on a settlement subsequent to the date of this Proclamation, and prior to the offering, .will be recognized by the Government.
J.M. ARMSTRONG, Acting- Commissioner of tlu Gmn-al Land Ojftu.

No. 856.]
PROCLAMATION BY THE PRESIDENT OF THE UNITED STATES.
In pursuance of an Act of Congress of June 22, 1876, I, Rutherford B. Hayes, President of the United States of America, do hereby declare and make known that a public
sale of valuable Government lands will be held at the Land Office at Natchitoches, in the
State of Louisiana, on Tuesday, April 13, r88o, at which time will be offered all lands
not previously disposed of in the under-mentioned townships and parts of townships,
viz.:
North of base line and west of the Louisiana meridian:
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, IO, 11, 12, and 13, Range 4.
Townships 1, 2, 3, 4, 5, 6, 8, 9, 10, 11, 12, and 13, Range 5.
Townships r, 2, 3, 4, 5, 6, 7, 8, 9, Jo, JI, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 2:Z,
and 23, Range 6.
Townships r, 2, 3, 4, S, 6, 7, 8, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, and 23, Range 7.
Townships r, 2, 3, 4, S, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
and 23, Range 8.
Townsbips·1, 2, 3, 4, S, 6, 7, 8, 9, 10, 12, 13, 15, 16, 17, 18, 19, 20, 21, 22, and 23,
Range 9.
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Townships r, 2, 3, 4, 5, 6, 7, 8, 9, ro, II, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
and 23, Range 10.
Townships 1, 2, 3, 4, 5, 6, 7, 8, 9, ro, rr, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
and 23, Range 11 .
Townships 2, 3, 4, S, 6, 7, 8, 9, ro, II, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, and
23, Range 12 .
.
Townships S, 6, 7, 8, II, 14, 15, 16, 19, 20, 21, 22, and 23, Range 13.
Townships 7, 8, 11, 12, 13, 14, 15, 16, 18, 19, 20, and 22, Range_ 14.
Townships 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, and 23, Range 15.
Townships 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, and 23, Range 16.
Lands appropriated by law for the use of schools, military, or other purposes, or re 1erved for railroad purposes, will be excluded from the sale.
The offering of the above lands will .be commenced on the day appointed, and will
proceed in the .order in which they are tabulated in the lists of sectional sub-divisions
until the whole have been offered and the sales thus closed ; but the sale shall not be
kept open longer than two we~ks, and no priv.ate entry of any of the lands will be ad mitted until the day aftt:r the close of the public offering. All lands held at double
minimum price will be disposed of at not less than two dollars and fifty cents ($2.50)
per acre , and all the lands held at minimum price will be disposed of at not less than
one dollar and twenty-five cents (11.25) per acre . Lists of sectional subdivisions are
in the hands of the district officers,' and will be open for the examination of those desir ing to purchase.
Given under my band, at the City of Washington, this 22d day of December ,' A. D.
1879.
R. B. HA YES, President of tlu United Statu .
BY THE PRESIDENT :

J.M. ARMSTRONG, Aclinc CommissitJturof tlu (;merizl Land Oj/fre.
NOTICE TO PllF. •EMPTION CLAIMANTS.

· Every person entitled to the right of pre -emption to any of the lands within the town• ships and parts of townships above enumerated is required to establish the same to the
satisfaction of the Register and Receiver of the Natch itoches Land -Office, and make
payment therefor as soon as practicable after seeing this "notice, " and before the day
appointed for the commencement of the public sale of the lands embracing the tract
claimed; otherwise such claim will be forfeited.
No pre-emption claim based on a settlement subsequent to the date of this proclamation, and prior to the offering, will be recognized by the Government .
J. ~- ARMSTRONG, Acting- Co111missitmnof tlu General Land Ojftu.

[No . 864.]
PROCLAMATION BY THE PRESIDENT OF THE UNITED STATES .
In pursuance of an Act of Congress of June 22, 1876, I , Rutherford B. Hayes, Presi dent of the United States of America, do hereby declare and make known that a J?Ublic
sale of valuable Government lands will be held at the Land Office at Gainesville, m the
State of Florida, on Tuesday, April 12, 1881, at which time will be offered all lands not
previously disposed of in the under-mentioned townshi~ and parts of townships, viz.:
North of base line and west of the Tallahassee mendian in the former Tallahassee,
now Gainesville, Florida, Land District :
Township 3, Ranges 16, 17, and 27.
Township 4, Ranges 16 and 22.
South of base line and west of the Tallahassee meridian in the former Tallahassee,
now Gainesville, Florida, Land District :
Township 1, Ranges 19, 20, 21, 22, 23, 24, and 27.
Township 2, Ranges 13, 14, 15, 23, 24, 26, 27, :a8 and 29.
Township 3, Ranges 14, 15, and 29.
Township 4, Ranges 12, 13, and 14.
Township S, Ranges 12, 13, and 14.
South of base line and east of the Tallahassee meridian in the former Tallahassee,
now Gainesville, Florida, Land District :
·
Townships 2, 3, 8, and 9, Range 10.
Townships land 2, Rimge 11.
Townships 1, 4, and S! Range 12.
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Townships 4, S, 6, 8, and 9, Range 13.
Townships 8, 10, and 11, Range 14.
Township 29, Range 15.
Townships 17 and 18, Range 17.
Township 16, Range 18.
Township 27, Range 19.
Township 27, Range :zo.
Township 27, Range 21.
Township 14, Range 23.
Township 31, Range 25.
Townships 14 and 15, Range 28.
Township 32, Range 35.
Lands appropriated by law for the use of schools, military, er other purposes,orreserved
for railroad purposes, will be excluded from the sale.
The offering of the abOve lands will be commenced on the day appointed, ad will
proceed In the order in which they are tablllated until the whole ba'Vebeen ofrered, and
the sales thus closed ; but the sale shall not be kept open longer than two weeks, and no
private entry of any of the lands will be admitted until the day after the close of the public offering. All lands held at minimum price will be disposed of at not lea than one
dollar and twenty-five cents ($1.25) peracre. Lists of sectional sub-divisions are in the
hands of the district officers, and will be open for the examiBation of those desiring to
purch;ise.
Given under my hand, at the City of Washington, this 27th day of December, A. D •.
188o.
R. B. HA YES, Prm "dmt oftlu United Slates.
BY THE PRESIDENT :

J. A.

WILLIAMSON,

.

•

Commissioner oftire General Land Ojfiu.
NOTICE TO PRlt•JtMPTION CLAIMANTS,

Every person entitled to the right of pre-emption to any of the lands within the townsh1~ and parts of townships above enumerated is required to establish the same -to the .
satisfaction of the Register and Receiver of the Gainesville Land Office, and make payment therefor as soon as practicable after seeing this "notice," and before the day appointed
for the commencement of the public sale of the lands embracing the tract claimed; other
wise such claim will be forfeited.
No pre-emption claim based on a settlement snbeequent to to the date of this proclamation, and prior to the offering, will be recognized by the Government.
J. A. WILLIAMSON, Commissioner of tlu ~er41 La#d O//fre.
[This sale has been postponed to May,4, 1881.-Eo.]

[No. 865.]
OF THE PUBLIC LAND SALES IN THE STATE OF
FLORIDA.
Notice is hereby given that the sale of public lands proclaimed by the President December 27, 188o, to be held at Gainesville, Florida, on the 12th day of April next, is
postponed until Tuesday, May 24, 1881, for the reason that causes which ha-u since
arisen render it impracticable to give the notice prescribed by law before the date fixed
in the proclamation .
Given under my hand, at the City of Washington, this eighth day of February, A. D.
1881.
R. B. HAYES.
POSTPONEMENT

BY THE PllESJDltNT:

J. A. WILLIAMSON,

PROCLAMATION

Commissi~er

oftlre-Gmtffll

.
[No. 86g.]
:BY THE PRESIDENT

u.d

Offia.

OF THE .UNITED

STATES.

In pursuance of an act of Congress of March 3, 1863, I, Jame,A. Garfield, Presideat
of the United States of America, do hereby declare and'makc known that a public sale
of valuable Government lands will be held at the Land Office, at Watertown, Territory
of Dakota, on Tuesday, August 30, 1881, at which time will be offered all lands not
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previously disposed of in the under-mentioned townships and parts of townships, viz:
North of base line and west of the 5th principal meridian in the former Fargo, now
Springfield, Dakota, Land District:
Township 120, Ranges 46 and 47.
Township 121, Ranges 46, 47, and 48.
Township 122, Ranges 46, 47, 48, and 49.
Township 123, Ranges 48 and 49.
·
Township 124, Range 49.
Township 125, Ranges 49 and 50.
The above lands are of the class known u Sioux lndilUl Lands, being within
the limits of that portion of the lands formerly reserved for the benefit of the Sisseton,
Wahpeton, Medawakanton, and Wahpakoota bands of Sioux or Dakota. Indians, which
are subject to disposal under the 3d section of the said act of March 3, 1863. Lands
appropriated by law for the use of schools, military, or other purposes, or reserved for
railroad purposes, will be excluded from the sale.
The offering of the above lands will be commenced on the day appointed, and will
proceed in the order in which they are tabulated until the whole have been offered and
the sales thus closed; but the sale shall not be kept open longer than two weeks, and no
private entry of any of the lands will be admitted until the day after the close of the
public offering.
None of the lands will be sold at less than the appraised value, nor at a less price than
one dollar and twenty-five centa per acre. Lists of sectional 1ubdivision11are in the
hands of the district officers, and will be open for examination by those desiring to
purchase.
·
Given under my haad, a.t the City of Washington, this 16th day of May, A. D. 1881.
JAMES A. GARFIELD, Pnsident of tlu llniltd States.
BY THE PRESIDENT:
J. A. WILLIAMSON, Cotntnissitmff of IM Gmn-a/ Land Ofjiet.
!IOTICE TO PJlE-Blll'TION

CLAIMANTS.

•

l!:very person entitled to the right of pre-emption to any of the lands within the townships and part& of townships above enumerated, is required to establish the same to the
aatisfaction of the Register and Receiver of the Watertown Land-Office, and make payment therefor as soon as practicable after seeing this notice, and before the day appointed
·for the commencement of the public sale of the lands embracing the tract claimed; otherwise such claim will be forfeited.
No pre-emption claim based on a settlement subsequent to the date of the first publi•
cation of this proclamation, and rrior to the offering, will be recognized by the Govern•
meDL
J. A. WILLAMSON, Co111mi.ssionuof tnr (ltntral Land Office.

·-

TITLEIII.-HOMESTEADS.
I. IN GENERAL.
A.

APPLICATION AND, ENTRY.

.

CIRCULAR INSTRUCTIONS OF MAY 18, 1877.
CALLING ATTENTION

TO CERTAIN ERRORS.

In the returns of disposals of public lands from the district land offices, •
in general, material errors are found to occur in such frequency as to add
vastly to the labors of this office, in the necessary work for the rectification thereof, involving injury to the public ;-not to speak of the extent
to which the interests of individuals seeking to acquire title to public
lands are injuriously affected thereby . I instance classes of errors as follows, viz: Cases in which the necessary affidavit for making homestead
entries is taken before the clerk of a court, and in which the error consists in this, that the clerk, in certifying that it was sworn to and subscribed before him, omits to attach to the certificate the seal of his office.
Other such cases, in which the clerk not only omits to attach the seal,
but even to name tlze CflUrl, and merely writes the word "Clerk" after
his signature . Other such cases, in which the affidavit does not show
that the party or some member of his family is residing on the tract desired to be el'\tered, as required by law. Cases in which a discrepancy
exists in the several papers issued for an entry, they differing with regard
to the proper name of the party or description of the entered tract.
Cases in which the party's fignature in some of the papers is made by his
writing his own name, and in others by his making his mark. Cases in
which the description of the entered tract in some of the papers is defective, from the omission of the number of the section, township or range.
Cases in which the number of a party's application for a homestead entry
is left in blad in his affidavit therefor. Ca:.es of final homestead proof
in which the testimony of the witnesses is taken before some other officer
than ·the Register t)r Receiver of the district land office, and not according to the provisions of the act of March, 3, 1877, providing for taking
final proof in homestead eniries before the judge or clerk of a court of
record, the error consisting in an omission to state that they were unable to ;tttend at the district office to give their testimony and the call5e
of such inability, as required by instructions . Cases of an affidavit for a
homestead entry in which the party fails to swear that he had not pre\'iously made, and perfected or abandoned, an ·entry under the homestead
laws. Finally, cases in which an entry is allowed of a tract previously
sold or otherwise disposed of.
( 358)
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Although, in transacting a large business, occasional errors are to be
expected as an unavoidable incident, the irregularities herein adverted
to are of too frequent occurrence to be overlooked. In allowing an
entry of public land, it is the duty of the Register and Receiver to see
that it is properly admissible under the law and instructions, an.d that all
the papers connected therewith agree with each other, and are in con formity with instructions in every resp~ct. I must insist upon it as in dispensable, that they bring to the discharge of this duty both adequate
capacity and careful and painstaking attention to the business in hand.
By taking notice of the subject in this general way, it is hoped that the
needed improvement may be brought about. Should it prove ineffectual,
others means must be resorted to, in view of the public interests concerned, which may involve the removal of officers found to be deficiei;lt,
and the appointment of others from whom a more satisfactory perforJ. A. WILLIAMSON, Commissioner.
mance may be expected.

COMMISSIONER

WILLIAMSON TO T. C. SHAPLEIGH,
DETROIT, MINN., DEC. 2, 1878.
It is no part of the duties of the Registers and Receivers of U. S.
Land Offices to make out applicah·onsfor homestead or pre-emption sertlers.
A.- A. McELYEA.
Pn-stmal Transaction.-When an application to homestead land will be treated as a
personal transaction, and not official.
Commission" McFARLAND
lo A. A. MCELYEA,Saltm, Ark., Aug. 26, 1881.

You state that three or four years ago you forwarded to the District
Office, at Little Rock, Arkansas, a registered letter containing $t4, and
an application to homestead a tract of land, but never received the Receiver's duplicate receipt describing the land applied for. You ask
whether this office can give you any relief in the matter. •
In reply, I have to state that the law requires an application for a
homestead entry to be made in writing to the Register, who certifies that
the land is subject to the entry of the party as applied for. The necessary affidavit is to be filed, and the money required in payment of fees
and commissions is then to be paid to the Receiver, who is required to
issue his official receipt therefor.
Where these proceedings have not been followed, but the application
and money are sent by an individual to the Receiver by mail, the transaction is a personal one, and does not become official until a record
thereof has been made in the local office and reported to this office. In
the present case there is no record in this office of the application said
to have been forwarded by registered letter, nor of the receipt •of the
money by the Receiver.
Under these circumstances there is no relief that can be extended to
you by this office, so far as said application and money are concerned.
You are, however, informed that if you are residing upon the land you
desire to enter, and there is no adverse claim, you can file a new homestead application for the land, and have credit for residence from the
date of commencing the same, as provided by the 3d section of the act
of May 14, 1880.

•
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Refectio11of Application.-Proceedings where the Register has grounds for believing a
homestead application is not made in good faith.
.
Commissiontr WILLIAMSON to Regis/tr Land 0.lfiu, Irtmlo,,, Missouri, May 21, 1881.

In cases of applications to make homestead entries in which you have
good reasons for believing that the applications are not made in good
faith, you should reject the applications; but, it is to be understood, that
the reasons must be good, substantial, founded on fact, not merely conjectural, and they must be endorsed on the applications as the foundation
of your action in rejecting the same, and the applicants allowed the usual
time in which to take an appeal from such action to this office, if they
should desire to do so, according to No. 66 and 67 of the Rules of
Practice.
MILTON S. WOODFORD.
Illegal E11try-l/oard of Adjudicatio,,.-The homestead entry of a party under twentyone years of age, not the head of a family, and who has not served in the army or
navy, should be canceled for illegality. Only those entries wherein there is shown a
substantial compliance with the homestead law should be 111bmittedto the Board of
Equitable Adjudication.
Commissioner WILLIAMSON lo Reg. and Rec., Topeka, Kan ., Ja11. 8, 1878.

In case of H . E. 1922, by Milton S. Woodford, final proof made by
Martin Woodford, father and heir of Milton S. Woodford, deceased, final
certificate No. 1888, I have to state that the case was submitted August
2, 1877, for the consideration of the Board of Equitable Adjudication,
and was returned to this office, under date of November 1, 1877, Ml t'on tirmed, for reasons shown by the following extract :
"From the evidence submitted, it appears that Woodford served three
. months in the Kansas State Militia, prior to the date of his homestead
entry, in military operations against the Indians. There is no evidence,
however, that the militia was serving under the call of the President of
the United States, or that it. was in the service of the Government, or
that Woodford could in any manner be recognized as a person who had
served in the_army or navy of the United States, either regular or volunteer. A member of the State Militia in the service of the State, under
the order of the Governor thereof, cannot be recognized as coming
within the provisions of the Act above cited " (Sec. 2300 of the Revised
Statutes). And while in this case there may be equities, it is not one
coming within the class where substantial compliance with the law has
been shown, as the entry upon which the claim is based was made without
the sanction of law.
The final papers were accompanied by a certificate from the AdjutantGeneral of the State of Kansas, showing that Woodford was mustered
into the service as private in Company "A.," First Batt., Eighteenth
Regiment Kansas Volunteer Militia, on the 21st day of September, 1868,
and discharged therefrom "by order of the Governor of Kansas, December 18, 1868; and an official statement from the War Department shows
that the name Milton S. Woodford is not borne on· any rolls of Company
'A,' First Batt., Eighteenth Regiment Kansas Cavalry Volunteers, on file
in this office. Said organization was mustered out of service November
15, 1867."
In pursuance of the decision of the Board of Adjudication, the said
entry has this day been cancelled. You will note the cancellation on your
records, referring to this letter, and advise Mr. Martin Woodford thereof,

•
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as early as practicable, so that if he desires, he may enter the tract in his
own name upon payment of the required fee and commissions, provided
he is the first legal applicant therefor, and alio proTided he has not already exhausted his rights under the homestead law.

•
SECRETARY'S DECISION, IN ROOT vs. SMITH, MAY 19, 1874.
The homestead law confers its benefits upon every person who is the
head of a family, or who has arrived at the age of twenty-one years,and
is a citizen of the United States, or who has filed his declaration of intention to become such. Where a foreigner made an entry which was
abandoned and canceled, and he subsequently made a second entry-having declared his intention to become a citizen-held that the second entry
should be allowed to stand. In other words, an attempted entry by one
who is not qualified under the law, must be treated as an. act having no
effect upon his legal rights when he became qualified to make an entry.

W. R. LEDFORD.
Incomfrlml Person.-A homestead entry cannot be made in the name of on incompetent
person. In this case a pre-emption entry is suggested.
· Commissio•ur WILLIAMSON lo Reg-. and Rec., San Franciuo, Cal., NQV. 14, 1878.

July uth, 1878, you allowed under the act of March 3d, 1877, homestead entry No. 3266 for said tract, in the name of Wm. R. Ledford, by
J. D. Ledford, his duly appointed guardian and under date of Aug. 8,
1878, your office issued final certificate-No. 1014, in the name of Wm. R.
Ledford, an iJcompetent "person, by J. D. Ledford, guardian," upon
proof showing that Wm. R. Ledford 1s a native-born citizen of the United States; that he entered upon said tract in September, 1872, and had
resided thereon since that date, with his family, up to the time he furnished
such proof; that he had upon said tract a dwelling-house, barn, stable,
fencing, orchard, arid vineyard, in all worth about $2,000.
It further appears by the papers in the case that J. D. Ledford was appointed guardian of the person and estate of Wm. R. Ledford, an incompetent person, July 9, 1878. Said Wm. R. Ledford was declared incompetent because of softening of the brain.
You erred in allowing the homestead entry mentioned, and in issuing
final certificate thereon. Wm. R. Ledford, being incompetent, cannot
swear to any inter,lion under the homestead law, neither can his guardian
for him. The homestead law does not provide for the making of a homestead entry by guardian for an adult.
I see no objection to your allowing a pre-emption entry for said tract
in the name of Wm. R. Ledford, upon the pre -emption proof now furnished-his guardian making an application to make such entry, proffering payment therefor, and making a pre-emption affidavit before the Register or Receiver.
·
ALIENAGE.
Commissitmer WILLIAMSON ID Re,1;.and Rec., Yan.flon, Dak., Dec. 7, 1878.

A foreigner, under the age of twenty-one years, made homestead entry,
in ignorance of the law, settled upon the land and made valuable improve-
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ments. He, after attaining his majority, applied to have his entry canceled, and desired to make a new entry. Held: that, in view of his good
faith, the entry wouid be allowed to remain intact, subject to final proof
after five years from the lime lie became 21 years of age. At the end of
that time the case will be submitted to the Board of Adjudication .

CHRISTIAN

~A Y.

Alim.-A
party erroneously believing himself a ettizen made a homestead entry and
thereafter declared his intention to become a citizen : 1/eld, that his entry should no be
cancelled, but if the final proof should be in other respects satisfactory, final ceni.6cate may be issued.
Commissioner WILLIAMSON lo .Reg. and .Rec., Kirwin, Kansas, Aug. 18, 1877.

It appears that Mr. Hay is a native of Canada, and came to this country when about eighteen years of age. After attaining his majority, he
was informed l1y an attorney that as he was a minor when he came to this
country it would be lawful for him to make a homestead entry without
declaring his intention to become a citizen. And he accordingly did so.
He first learned that he was not a citizen by having his vote challenged
at the poll in the fall of 1875, and on the 8th day of January, 1876, he
declared his intention to become a citizen. On the 8th day of June,
1877, he was informed by an attorney that his homestead entry was invalid.
In reply I have to state that in view of the facts as above set forth the
said entry will be held for final proof; and if, when the proof is made, it
shal~ be found to embrace proper evidence of the naturalization of the
party according to law, and no objection appears in any other respect, the
t
final certificate may be issued.

JOHN HILL.
Citiunslup .-Proof of citizenship required of alh:n-born claimant under the homestead
laws, in making final proof.
CommissionerWILLIAMSON lo Reg. and Rec., Salina, Ktznsas, 7an. 29, 1879.

In his affidavit, Mr. Hill makes the following statements, to wit: "I
am not a native-born citizen of the United States; was born in Scotland,
came to the United States in 1844, was eight years old when I came.''
This proof was made under section 2305 R. S., the claimant thereby
claiming for military service during the war of the Rebellion.
The
naturalization laws make the following provisions for ·aliens, viz. : 1st.
"Any alien, being a minor and under the age of twenty-one years at time
of arrival, who has resided in the country three years next preceding his
majority, may, after reaching such period, and a five years' residence
(includmg the three years of his minority), be admitted to citizenship
without a previous declaration of intention, provided he then files such
declaration, averring also on oath, and proving ·to the court, that for the
past three years it has been his intention to become a citizen, and also
showing the fact of his residence and good character."
2d. "An alien, twenty-one years and over, who enlists in the regular
or volunteer army, and is honorably discharged therefrom, may be admitted to citizenship upon his simple petition and satisfactory proof of
one year's residence prior to his application, accompanying the same
with proof of good moral character and honorable discharge."
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You wi}J, therefore, notify the claimant of the facts in the case, and
that in order to proceed with the same it will be necessiJry for him to
furnish proof of his citizenship (which may be procured from any court
of record having common-law jurisdiction, with a clerk, and prothonotary
and seal), by conforming with instructions as above given.

PATRICK MARRION.
Alim.-A
foreigner having made a homestead entry, it is illegal and must be canceled,
although he may afterward declare his intention and become a citizen.
Commissioner Wn.LIAMSON to Reg. and Ru., Norll, Platte, Ne/Jraska, FelJ. 2, 1881.

The records of this office show that Patrick Marrion made homestead
entry No. 74, August 12, 1873. I am in receipt of your letter, transmitting an affidavit by Marrion, alleging that in 1879 or 1880 he applied
at your office to make proof, when he was informed that unless he was a
native-born citizen he must furnish a certified copy of his naturalization.
He further alleges that he came to this country when a minor, and resided here when he reached his majority, and has continued so to do, and
that he supposed this fact of being a minor when he reached this country
was in itself sufficient to constitute him a citizen, without any further act
on his part; that when he made the entry named he fully beheved he was
a citizen, and continued so to believe until he attempted to make proof.
He swears further, that in February, 1880, he declared his intention to
become a citizen of the United States, and he asks that his entry may be
canceled, without prejudice to his right to make a new and legal entry.
In view of the allegations made, and as the entry made was illegal at its
inception, the same is this day canceled on the files and records of this
office. You will make the proper notes on your records and advise the
party of the action taken, and that he will be permitted to make a new
entry of the within-described or some other land, with credit for the
amount paid as fee and commissions on the canceled entry. When new
entry is made, he must.furnish evidence of having declared his intention
to become a citizen .
WILLIAM

MILLER.

Citiuns,hp .-Homestead party having been brought to this country in infancy, his citizenship must be shown by his certificate of naturalization or that of his father.
Commissiomr McFARLAND lo Reg. and Rec., Lincoln, Ne/Jraska, FelJ. 2, 1882.

It appears from the testimony of claimant that he is not a native-born
citizen, but that his father was naturalized when he (claimant) was only
two ( 2) years old. It will therefore be necessary for him, before his
entry can be relieved from suspension, to furnish a certified copy of
either his own or his father's certificate of citizenship.

A.

J.

BUCKLAND.

Mnrriage.-A man and woman, alter making each a homestead entry, may marry without invalidating their rights under the homestead law, if the law is complied with as to
residence and cultivation . Either homestead may, if they choose, be commuted
under section 2401 Revi!led Statutes.
Com111issioner
WILLIAMSON
lo A. J. BUCKLAND, Great Bend, Kansas, Jan. 12, 1877.

A gentleman and lady, each having both a homestead and timber cul-

_j
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ture entry, contemplate marriage, and you ask if either or both of the
parties will l9SC their claims m case of marriage before making final
proof.
Marriage of itself would not invalidate their homestead entries, provided the parties continue to reside u/"" and cultivate the land embraced
in their respective entries for the period of five years from date of entry
as required by law. If however this course should be impracticable,
either of the homesteads may be commuted, and both parties can then
continue residence upon and cultivation of the land embraced in the
other homestead.
The status of their Timber Culture entries would remain unchanged
provided both parties continue to comply with the requirements of law,
relative to breaking, planting, etc.

ALFRED C. SOWLE

ET AL.

Marriage Rrnrimee.-Where a man and woman marry after each has made a homestead entry of adjoining land, they mlly live in a house built on the dividing line
between the two homesteads .
CommissiDnll' WILLIAMSON lo HUGHES & CORSE, Lan,ed, Kamas, Aug . II, 1879.

If Alfred C. Sowle and Ella F. White (or any other man and woman
entitled to do so) each made homestead entries on a certain date, afterward married, and now live in a house built upon the dividing line between the two homesteads so made, they are each entitled to a patent for
the land entered by them respectively, provided they show full compliance with the law in regard to lenn of residence, cultivation, etc. It
Mr. Sowle made a pre-emption filing on the land embraced in his homestead entry, he would be entitled, under the act of May 27, 1878, to
credit for the time spent upon the land as a pre-emptor, and the time required to perfect his title under the homestead laws would be computed
from the date of his original settlement under the pre-emption laws.

THOMPSON vs. ANDERSON.
Head of Family .-An abandoned wife Is regwded as the head of a family, and her rights
will receive due consideration. When she and her children are still residing upon the
homestead entered by her absent husband, the entry cannot be canceled for abandon•
ment.
Commissioner WILLIAMSON to Reg. and Ru., Eureka, Nevada, January 19, 1878 .

In the contested homestead rase of D. W. Thompson vs. Peter Anderson, proceedings were instituted to establish that the latter hasabandoned
his homestead entry, No. 5, Belmont series.
The contestanl has proven that Mr. Anderson left his home on the land
about the latter part of the year 1873, and that up to the date of trial in
June, 1875, he had not returned to the land. A copy of an agreement
of separation made between said Anderson and his wife, Christiana Anderson, and a copy of a deed by him, purporting to convey to her the homestead and other property in the vicinity, is filed with the papers to show
an intention on his part to abandon the homestead. It appears that the
homestead has not been abandoned by his wife and children. The local
officers, in reporting the case, recommended the substitution of the name
of Mrs. Anderson for that of Peter Anderson in the homestead entry, for
which it appears she made application.
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I do not deem it essential in this case to inquire what part Mrs.
Anderson took in the matter of her husband leaving her and the land.
The fact is established that he left her to support herself and family ; and
if he has finally abandoned her, she will be recognized as the head of a
family, and her rights and equities as such will receive due consideration
by this office. I am of opinion that this entry was not subject to attack
under Section 2297 Revised Statutes. There was at the date of contest
a subsisting homestead claim to the land, which had never been abandoned,
and the claim is one, whatever may have been its standing under the
practice of the Department at that date, entitled to equitable consideration with a view to relief, which is now afforded in such cases by the
Board of Adjudication under Rule 27, approved May 8, 1877, which
reads as follows :
"In all homestead entries where the husband has deserted his wife and
children, if he have any, who have in good faith complied with the
homestead law by residence upon and cultivation of the land, and final
proof shall be made by the wife, or in the case of her death by her heirs
or their legal guardians, such entry shall be confirmed, and patent shall
issue to the parties entitled thereto."

LYONS vs. STEVENS.
&ttlmimt.-Land
included in the claim of one person is not subject to the settlement of
another, and it is not necessary to assume that such settlement was valid, as against the
Government. Land that is subject to settlement m11Sthe unimproved and vacant, and
not in the poase&Sionof another pe1'110n.
Mqrmm Afarriage.-The marriage of a woman to a Mormon, who has A wife living
from whom he is not divorced, does not make her the legal wife of such person, so
as to disqualify her from entering public lands. But where such poly~amous wife
allows her pretended husband to control her acts, and maintains her manta! relations
with him, she cannot he allowed to make an entry of public lands, when the laws
governing the same require that the entry must be \nacie for the exclusive use ancl
benefit of the applicant.
A.tlmg &trelary BELL to Ct1tt1missitJ#er
W1q.IAMSON, &pt. 11.7,1879.

You held that Stevens was a qualified homestead claimant, but that
Lyons had a prior pre-emption claim to the land ; and the homestead
entry of Stevens was held subject to the pre-emption right of said Lyons.
The first question to be detennined is the one involving the validity of
the claim of Lyons.
·
The records show that- the tract in dispute was covered .by the home-· •
stead entry of P. T. Farnsworth, made July 26, 1869, and subsequently
canceled by your office. The notice of said cancellation was received at
the local office April 7, 1877.
Lyons filed declaratory statement for the tract April 9, alleging settle•
ment January 9, 1877. The evidence shows that he settled upon the land
at the time alleged, and that he is duly qualified to make a claim under
the statute.
From the evidence submitted it ,is, I think, clear that this tract or a
portion of the same was in the possession of others prior to January 9,
1877, the time Lyons entered upon the same. Improvements had been
placed thereon, and crops cultivated and harvested by and in the interest
of persons who were claiming the land at the time Lyons settled. It is
not necessary, at this point, to discuss the question whether these improvements were made by-Mr. -Holman, or by the .eefendant in this case,
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or whether the possession of the tract was in the interest of 'said Holman
or the defendant. Neither is it necessary to assume that the possession
was a valid one, as against the Government. It is sufficient to know that
the tract had been improved by the persons •in the posse$ion of the same,
and that said possession was adverse to that of the subsequent settler,
Lyons.
The Supreme Court of the United States, in the recent cases of Atherton
vs. Fowler (6 Otto 513) and Hosmer vs. Wallace (7 Otto 575), has
defined the status of a tract of the public lands which is subject to preemption entry. It must be unimproved land, not in the adverse possession of another.
·
It may be asserted that to enforce this rule will enable a person, not
qualified to claim under the Government, to retain for an indefinite
period the possession of public land, by improving and cultivating the
same. This may be true, so far as adverse possession under the preemption and homestead laws is involved; but if so, it is a ma.tter that
this Department cannot regulate. If it be an evil, the remedy for the
same mus~ be provided by the legislative branch of the Government.
This Department must execute the law as it finds it, and as it is interpreted by the highest judicial tribunal of the Government.
I am clearly of the opinion tha,t the tract in question, or at least a
portion thereof, was not. subject to the pre-emption settlement of Lyons,
and his claim must, therefore, be rejected for that portion improved by,
and in the possession of another at the time of his settlement, and his filing canceled.
·
It is not clear from the evidence submitted upon what portion of the
160 acres in dispute the improvements mentioned were located, or upon
what portion the crops were raised in the year 1876.
If there should be one or more of the legal subdivisions of forty acres
each, upon which no improvements were placed prior to January 9, 1877,
or which had not been cultivated prior to that date, and which were not
in the actual possession of the adverse claimants, the pre-emption right of
Lyons to said subdivision or subdivisions should l?erecognized.
Should Lyons make application .to perfect his claim by making proof
and payment, an investigation on this point should be ordered, at which an
opportunity should be given of showing where the improvements were
placed, and when they were made. No improvements made, or possession
initiated adverse to Lyons, subsequently to January 9, 1877, should be
recognized; for if he had a legal right to make a settlement upon any
portion of the tract at that date, any subsequent improvements made by
adverse claimants would be at the peril of said claimants.
Can the homestead entry of Rachael Stevens for the tract in dispute,
or any portion thereof, be recognized as a valid appropriation of the
land?
The evidence shows that said Stevens was, in the year 1856, married to
John G. Holman, according to the rites of the Mormon church. At that
time Holman was living with his first wife, whom he had married in
the year 1849, who is still living, and from whom he has never been divorced.
You held that the marriage of Stevens and Holman was illegal, and that
said Stevens was duly qualified to make a homestead entry. I concur
with you in the view that she is not the legal wife of Holman, and that
being an unmarried woman, over the age of twenty-one years, she is, so
far as the pretended marriage relation between herself and Holman is con-
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cerned, qualified to make the entry, if she is not in other respects disqualified.
It is a fundamental principle of the homestead law, that the entry must
be made for the exclusive use and benefit of the applicant, and not
directly or indirectly for the use or benefit of any other person.
Rachael Stevens testifies that she is the mother of seven children, that
she understands from the decisions of the courts that she has no legal
claim as the wife of Holman, and that she makes this entry to provide a
home for herself and children, and that it is not made for the benefit of
other parties.
The evidence shows that since the date of their marriage, Holman and
Stevens have maintained the relation of husband and wife; that such relation still exists, with no attempt or apparent desire on the part of either
to dissolve the same; that the crops raised on the tract in the year 1876,
were divided between them, a portion thereof being used for the support
of his lawful wife and her family, and for the support of Sarah Loda, his
second polygamous wife, and · her family; that the house which Stevens
claims as her residence stands upon the intersecting corners of four
quarter-sections of land; that the quarter section immediately to the
north of the tract in dispute is the homestead of said Holman, for which
he obtained a patent upon proof made while he resided in said house, or
a portion of it, and that the tract in dispute has heretofore been called
"Holman's farm."
In view of these facts, I am unable to conclude that this entry was made
for the exclusive use and benefit of the applicant. She still recognizes
Holman as her husband, and he, to all intents and purposes, governs and
controls her acts. · If the first polygamous wife, while voluntarily retaining that illegal relation to a man, may, in her own name, obtain title to
16o acres of public land, the second or twentieth wife may do the same;
and the so-called husband would thus obtain in fact, for his own use and
benefit, the c~ntrol of that number of tracts of public land. This will
not be permitted under the homestead or pre-emption laws. If the socalled wife should repudiate the illegal relation, and cease to violate the
positive laws of her country and of the civilized world, the fact that she
had at one time been called the wife of a man, and had maintained that
relation to him, would not operate as a bar to her right. Such a woman,
if otherwise qualified, should be permitted to obtain title to Government
land under the homestead and pre-emption laws, the same as other duly
qualified persons. No woman, however, who voluntarily maintains and
acknowledges her position to be that of a plural or polyg~mous wife,
should be permitted to make a homestead or pre-emption entry of public
land, as the very fact that she retains such relation is conclusive evidence
that the entry is not made in good faith, for her own exclusive use and
benefit.
I am of the opinion that the entry of Rachael Stevens was not made
for her use and benefit, but for the use and benefit of John G. Holman,
and those aepending upon him. You are, therefore, instructed to cancel
the same.
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McLERON -os.STATE OF NEVADA.
Homeslead.-After cancellation of prior homestead entry, the land covered thereby becomes subject to entry by first legal applicant .
State &kclion.-An
invalid uncanceled atate selection of land is no bar to the legal
appropriation thereof.
Secretary ScH01.z ID ~ WILLIAMSON, j,me 22, 188o.
I have oonsidered the case of John McLeron 11s. State of Nevada.

'

The tracts were entered by Michael Moylan, per homestead entry No.
103, Feb. 13, 1871, which entry was canceled by your office May 24,
1878. They were, therefore, not subject to selection by the State March
10, 1873. As McLeron was the first legal applicant for said tracts after
the cancellation of Moylan's entry, his declatatory therefor should remain
intact.
Your decision holding McLeron's declaratory statement, as to said
tracts, for cancellation, is, therefore, reversed.

GEORGE

NOBLE.

B,m,uss HDNrs.-Where notices of cancellatiOIDof entries are received at the local
office after business hours, the land embraced therein is not nbject to entry or 6ling
until the usual opening hour on the following morning.

Commissioner BUllDE'ITID GEORGE

NOBLE,

Kirwin, Kan.,MarcA 27, 1875.

Relative to the precise time, after the receipt at the district land offices
from this office, of notices of cancellation of entries, when the land em•
braced in said entries becomes subject to entry by the first legal applicant,
I have to state that where said notices are received after the closing of
the local offices for public business, said land would not be subject to
entry or filing until the usual hour for the opening of said offices and the
transaction of business with the public on the following morning.

COX vs. GILLILAND.
Re111edy
Dtje,ts.-The Interior Department does not presume to remedy defects in the
homestead acts, but must execute the provisions of the laws as passed by Congress.
First Applicant.-The first legal applicant takes the land under a homestead entry, not•
withstanding the hardships it may cause a party living thereon and intending to home•
stead it.
·
S,crelary CHANDLJUI.
ID com,,,issiOlffl"lrollDl!.TT,Dec. J, 1875.

I have Gonsidered the case of Joab Cox vs. Robert S. Gilliland, in
which you held for cancellation Gilliland's homestead entry in T. 25, R.
16 E., Independence, Kansas.
In February, 1872, Cox b'ought of the person then occupying the prem•
ises under homestead entry, the improvements thereon, for the sum of five
hundred dollars. On the 19th of the same month, Cox and his ,·endor
went to the local office, where the vendor made a formal relinquishment
of his entry to the United States . Cox then employed an attorney to
notify him when the notice of cancellation should be received from your
office. He then removed with his family to the land, on which he has
ever since resided and made valuable improvements. He made from
time to time inquiries of his attorney as to the cancellation, and was informed by him that no notice thereof had been received at the local landoffice. On the 9th August, 1873, Gilliland, who resided on an adjoining
tract entered the land in question as an additional farm entry.

...

HOMESTEADS .

369

Cox first learned that the notice of cancellation had been received and
tl}e entry made by GilHland in the month of October following. Cox
gained no right whatever to the land by the purchase of the improvements thereon and the surrender of the former entry to the United
States. When the notice of cancellation was received at the l-0caloffice,
the land was open to entry by any person, subject to any pre-emption
right which Cox might have had by virtue of his settlement. If he had
any such right it was lost by the lapse-of time, so that on the 9th of August,
1873, the land was subject to entry. To make a valid homestead entry
it was necessary that Gilliland should possess the statutory personal
qualifications, that the application should be made for his exclusive use
and benefit, that the entry be· made for the purpose of actual (settlement
and) cultivation, and not either directl.y or indirectly for the use or
benefit of any other person. I see nothing in the testimony t~ rai~ a
doubt as to the existence of all the facts above specified, or that Gilliland
was in all respects qualified to make the entry.
No doubt Gilliland intended to commit a wrong upon Cox by making
the entry, and thus depriving him of his home and valuable improvements, ll)ld as between man and man his conduct was wholly unjustifiable.
But this is not a tribunal for the correction of private wrongs. It is our
duty to execute the law as we find it, leaving to the legislative branch of
the government the duty of so framing the laws as to properly guard and
protect private rights, and to the judiciary the redress of wrongs.
The case is one well calculated to enlist all our sympathies for Cox,
who seems to have been cheated by a false attorney and overreached by.a
designing neighbor; but in view of the plain requirements of the statute
and the established practice of this Department, I am compelled with
much reluctance to reverse your decision and sustain the entry made by
Gilliland.
THOMAS

J. ODOR.

Ajfidavil.-As the required affidavit is not properly sworn to, the homestead application
herein is denied.
Commissionu McFARLAND lo R~g-.and Ru., Walla Walla, Waslling-ton T~r., 7an. 17,

1882.

The district officers at Olympia were authorized by this office on the
25th of September, 1876, to receive homestead affidavits made before the
clerks of Probate .Courts, and also before the clerks of the District
Courts, provided the applicant was entitled to the benefits of said Section 2294, R. S.
On the ·27th of October, 1877, the Territorial Legislature passed an
act creating a county court for Columbia county, with a clerk; and he
is, therefore, at this time the proper officer under the statutes, before •
whom preliminary homestead affidavits.should be made.
Mr. Odor is an actual resident of Columbia county, and he should have
made his affidavit before the clerk of said court ; and your action rejecting his application, for the reason that his affidavit was not made before
the proper officer, is affirmed.
You will advise him that if he desires to perfect his papers, which are
herewith returned, it will be necessary for him to make his affidavit before
you or before the clerk of the county court for said county. This action
will not rescind the doctrine laid down in my letter of September 2~,
1876, except in cases where a proper county court has been created, as m
24
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Columbia county; and you are instructed to receive affidavitii, and pl'OOf
made. before the judge or clerk of Probate Courts for the county in
which the applicant is an actual resident, where there is no other court
except the Probate Court; but where a proper county court has been ere•
ated, applicants will be required to execute their papers before the clerk
or judge of such court.

GIESEKE vs. KIWILIAN.
Curing Difeet .-Where an imperfect knowledge of the English language is shown, parties can cure a defective entry by filing a new afficlavit.
Commissioner McF AR.LAND to R~. and Ru. Bnmm, Minnesota, Fe6. 6, 1882.

·

The .ease of Fred. Gieseke vs. Martin Kiwilian, invelvin~ homestead
entry No. 9777, was closed by this office June 18, 1881, Kiw1lian having
purchased the land under the second section of the act of June 15, 1880,
per cash entry No. 4860. I am now in receipt of your letter of Decem•
ber 12, 1881, transmitting the application of Gieseke to have the cash
entry above mentioned canceled, for the reason that the homestead entry
upon which it is based is wholly illegal. Gieseke alleges, and the testi•
mony shows, that Kiwilian made the original affidavit before the clerk of
the court for the county in which the land is situated, per Section :2294
Revised Statutes; that neither he nor any member of his family was at
that time residing on the tract.
Kiwilian testifies, however, that his knowledge of the English language
is very imperfect; that he was not aware that he made affidavit to thi
statement above mentioned. It has been the practice of the office to
permit parties whose entries are found to be defective in this respect to
complete the same by filing a new affidavit, provided the first appeared to
have been made in ignorance of its c9ntents. I see no reason to doubt
that such was the case with Kiwilian. The entry is not, therefore,
wholly void, and the purchase of the tract by Kiwilian is, I think, within
the scope of the act of June 15, 1880.
His entry will not, therefore, be disturbed.

JOSEPH

LIVINGSTON.

Tllanksgi'Ving Day.-Because an affidavit was sworn to on Thanksgiving Day, is no
objection to its legality.
•
Commissioner McFAR.LAND to Reg. and Ree., Montgomery, Ala/Jama, Yan. IS, 188:z.

Said application was accompanied by proof showing full compliance
with the homestead law, as to the applicant's original entry, and that the
affidavit and proof were swom to on the 24th of November-" Thanks• giving Day."
There is no statute or law of the United States, prohibiting the trans•
action of business of said character, on the day aforesaid; therefore, in
the absence of such a law in the State of Alabama, the application and
affidavits in this case are valid.
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DECKER.

Ftt of $5.-Section 2290 Revised Statutes does not refer to a technical half-quarter section when it provides for a fee of $5 for a homestead entry of "not more than 8o
acres;" the fee is $10 where a half-quarter section cont:1.ins82.09 acres.
&crtlary SCHURZ lo Commmiontr WILLIAMSON,January
23, 188o.

I have considered the appeal of Reuben Decker from your decision of
August 22, 1879, rejecting his application to enter under the homestead
law the W. ¾ of the S. W. ¼ of section 18, township 9, range 18 W.,
Grand Island Land District, 'Nebraska.
·
The only question in this case is as to the amount of the government
fee that Mr. Decker should be required to pay before he can be permitted
to enter said land.
The tract contains 82.09 acres bordering on the
west line of the township, and is a technical half-quarter section.
With his application and affidavit, Mr. Decker tendered the required
legal commissions, and five dollars as the government fee. As the entry
demanded was for more than eighty acres, the focal officers held that the
fee should be ten dollars, and rejected the application for its non-payment. On appeal you affirmed their action.
Section 2290 of the4{Jnited States Revised Statutes ·provides inter alia
as follows: "And upon filing such affidavit with the Register or Receiver,
on payment of five dollars when the entry is of not more than eighty acres
and on payment of ten dollars when the entry is for more than eighty acres,
he shall thereupon be permitted to enter the amount of land specified."
The appellant contends that Congress intended by the expression "not
more than eighty acres'' a technical half-quarter section, whether the tract
should contain a little more or a little less than eighty acres, and that
when such a tract is applied for the fee should be but five dollars.
If Congress had so intended, it would have used apt language to express
the intention, as it has done in various acts wherein technical subdivisions
were intended in contra-distinction to exact quantity, as "a half-quartersection or eighty acres" in section one of Act of 1866 [ 14 Statutes 66],
or·" any number of acres not exceeding one hundred and sixty, or a quarter-section of land" in the Act of 1841 [5 Statutes 455, and Section 2259
United States Revised Statutes].
But the language of section 2290 is plain; and it is not allowable to
give it any other meaning than that which it clearly expresses, nor to interpolate into the act words to give it any such effect as it might be fanded
it ought to have.
You followed the general rule of your office, which has prevailed since
the adoption of the Rt:vised Statutes, and I see no reason why it should
be changed.
ALCIDE GUIDNEY.
D1d1i•ns.-The decisions of the Interior Department on questions appealed from the
General Land-Office are binding upon that office.
Statutes.-How statutes should be interpreted.
EiKMyA,ra-Ftt.-Where
the excess above 8o acres is less than one acre, the fee is
only ls-not $10.
A,linc &crtlary BELL to Co111missunurMcFAI.LAND, Aue.8, 1881.

You are correct in the supposition that the decisions of this department upon questions appealed from your office (as was the case of Decker)
must contFol your action in like cases; but your views of the law upon
the question involved are, in my opimon, incorrect.
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In the case of Decker there was an entry for 82 T!v acres, and he con
tended that Congress intenl'ied by the words "not more than 8o," as
used in the law, a technical half quarter _section, a little more or a littl.e
less than 80 acres, and that the fee for entry of such a tract should be
$5.00 only. But my predecessor held that "If Congress had so intended;
it would have used apt language to express the intention, as it has done
in various acts wherein technical subdivisions were intended in contradistinction to exact quantity, as 'a half-quarter section or eighty acres' in
section I of-the act of 1866 (14 Stat. 66), or 'any number of acres not
extending 160 or a quarter section of land,' in the act of 1841 (5 Stat.
455, and section 2259 U. S. R. S.), but the language of section :u90 is
plain, and it is not allowable to give it any other meaning than that
which it clearly expresses, nor to interpolate into the act words to give
it any such effect as it might be fancied it ought to have."
These views necessarily result, in my opinion, from the several statutes
upon this subject matter . •
.
The second section of the original homestead act of May 20, 1862 (12
Stats. 392) required a payment of $10.00 upon an entry of "one quarter
section or a less quantity of unappropriated publi• lands." This fee, it
will be noticed, was irrespective of the number of acres entered, so it
did not exceed one quarter section.
The second section of the act of March 21, 1864 (13 Stat. 35) continued this payment, providing also, in addition, "That besides the tendollar fee enacted by the said act" (May 20, 1862), the homestead applicant should thereafter pay certain commissions to the local officers.
The first section of the act of June :n, 1866 (14 Stat. 66) provided for
the disposal of all the public lands in the States of Alabama, Mississippi,
Louisiana, Arkansac;, and Florida, under the homestead acts of 1862 and
1864, "but with this restriction, that until the expiration of two years
from and after the passage of this act, no entry shall be made for more
than a half-quarter section, or eighty acres, and in lieu of the sum of
$10.00 required to be paid by the second section of said act (186ir),
· there shall be paid the sum of $5.00 at the time of the issue of each
patent . "
The second.section of this act (1866) amended the act of 1862, providing that "on payment of $5 when the entry is of not more than
eighty acres, he or she shall thereupon be permitted to enter the amount
of land specified.';
Lands in the States named thus become subject to the general provisions of the homestead laws, after two years from .the passage of the act
of 1866.
Section 2290 R. S. adopts the language of section 2 of the act of 1866,
for " the payment of $5 when the entry is of not more than eighty
acres," with the additional words "and on payment of $Io when the
entry is for more than eighty acres."
It seems to me that no more precise and specific language could be
used in instructions to the local officers, as to the rule for the payment of
fees on homestead entries, than the very words of the statute. " Not
more than 80 acres," and " more than eighty acres" seem unmistakably
clear and explicit. They are free from all ambiguity; and " it is only
when a statute is ambiguous in its terms, that courts may rightfully exercise the power of controlling its language so as to give effect to what they
may suppose to have been the intention of the law-makers" ~Wood os.
Adams, 35 N. H. 36); and it is a rule of construction founded in reason
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and supported by many authorities, that words in a statute are to be construed according to their strict and proper acceptation, unless there be
something to show that such a construction is not intended. (Potter's
Dwarris on Statutes 199). Nor is it permitted to interpret what has no
need of interpretation, where an act is expressed in clear and .precise
terms; where the sense is manifest and leads to nothing absurd, there can
be no reason not to adopt the sense which it naturally presents (ib. 143,
and authorities there cited).
Statutes should be interpreted according to the most natural and obvious import of their language, without resorting to subtle or forced construction for the purpose of either limiting or extending their operation.
Courts cannot correct supposed errors, omissions or excesses of the legis•
lature (ib. 144, and authorities cited). No other meaning can be given
to the words of Section 2290, than that which, in my opinion, they so
clearly express, but by importing into it words not found there; and said
Tindal, Ch. J.-" It is the duty of all courts to confine themselves to the
words of the legislature : nothing adding thereto, nothing diminishing,''
and such is the tenor of all the authorities (ib. 200 ).
Another important view to be taken of this matte.r is that a well-settled
rule as to the payment of fees under the act of June, 1866, was established as early as September 25th of that year, when Commissioner Wilson, in his circular of that date, said : "The law in question is further of
general application in this, that the fee is reduced to $5 when the entry
shall not embrace more than 80 acres, * * * * but when the entry
is in excess of that quantity, the usual fee ($10) must be paid. He also
said (2d Lester 265): "The fee named in the original act of May 20,
1862, amended by the act of 1866, is $5 for 80 acres or less, and $10 for
a greater quantity;" and in his circular of March 10, 1869, is a table of
fees conforming thereto . This rule has continued to the present time,
and, by every presumption, was known to Congress at the time it adopted
the Revised Statutes, in which the old requirement is continued in express
terms.
Congress has therefore impliedly sanctioned the requirement of your · ·
office as to the payment of .fees in homestead cases, and Mr. AttorneyGeneral Cushing says (7 Opinions 660): "It is a matter of grave responsibility, at all times, to change, by new adjudication, a settled rule even
of mere administrative law. In all exposition of statutes, whether by
administrative or judicial officers, it is a safer doctrine, and for the most
part, a beneficial one, start decisis, more especially as, if the previous
decisions work ill, the legislative body is at hand to apply the remedy."
(See also my letter addressed to you July 23, 1881, in the matter of the
location of certain military land warrants.)
It was never supposed, I think, that the provision of the act of 1862,
which required the payment of $to for an entry, regardless of the quantity of land entered, was either "absurd or unjust," yet it is apparent
that the provision, unlike the present one, fell far short of making the fee
for entry, in a majority of cases, proportionate 'to the number of acres
entered. Under the old law a party making an entry of a few acres,
containing a fractional quarter-section, was required to pay as much as
one who enteTed 160 acres. Still the requirement was in no sense unjust, for it must be remembered that the homestead law is well nigh a
gratuity, and the payment of a small fee, to reimburse the government in
some measure for the cost of surveying the land and adjustment of the
claim, could not be considered a hardship or an injustice.
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Again, Congress has never attempted to make the fee in all cases commensurate with the quantity of land entered. It might have fixed $5 as
the fee for an entry of 80 acres, and proportionally for any number of
acres more or less than 80 acres, but it has not done so; and this department lacks the power of legislation on this or any other subject. By the
act of 1866, Congress established the rate of fees upon an express number
of acres, and not upon technical subdivisions, as it might have done.
But, suppose the fee had been made to depend upon the entry of subdivisions, would the law have been less free from absurdity or injustice?
There are fractional quarter-sections of very much less than -40 acres, and
there are technical half-quarter-sections of more than 100 acres. The
party, then, who entered a fractional quarter of say 15 acres would pay
$10, while another who entered 100 acres would pay but $5.
Remembering also, that the homestead entry is .wholly a voluntary act,
to do which no one is compelled, and that the enjoyment of any vested
interest or right is not conditioned thereon, it is difficult to see in what
respect the law or rule under it, relative to the payment of fees, is absurd
or unjust. Regarding your criticism, therefore, rather upon the law than
upon the decision of my predecessor, in the case of Decker, it is not, in
my opinion, well-founded, and the practice of your office in this respect
should not be disturbed.
The foregoing applies to the legality of the rule established. I am of
the opinion, however, that the rule does not require notice to be taken of
an immaterial fractional excess not amounting to one acre. The words
"of not more than eighty acres" used in the law, clearly indicate a numerical signification; as though reading "of not more than eighty."
Besides, I am advised that in cash entries you do not burden the records
with correspondence and adjustments respecting such fractional excesses
where they do not amount to an-acre of land; and good practice would
seem to require harmony in this regard in relation to the matter m question.
The excess in the ca-;e submitted being but forty-seven one-hundreths
· of an acre, the fee of five dollars additional should not be required.

PEDER OLSEN AANRUD.
Quarter Section-.Fraelional Lots.-Definition of term. Quantity of land within a quarter section allowed under homestead law. How fractional lots within a section may
be entered under the homestead law.
Arling Secrdary BELLto Commissioner McFARLAND,
Aug . 23, 188o.

The records of your office show that Aanrud made said homestead entry Nov. 27, 1873, that on April 2, 1879, he made his final proof, that
said tract contains 191.91 acres of land, that he paid for 31.91 acres in
excess of the 160 acres, and that by your decision you suspended his entry "for the reason that the area is greater than is allowed in any one
entry," and allowed him sixty days from notice within which to elect to
have the excess of 160 acres cancelled .
. A qualified homesteader is entitled to enter "one quarter section or a
less quantity of unappropriated public lands'.' (Section 2289 R. S.); and
under Section 2298, "No person shall be permitted to acquire title to
more than one quarter section under the provisions of this chapter."
The term "quarter section," in Section 2298 R. S., cited above, is a
technical one, used to designate a certain legal sub-division of the public
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land, ascertain~d by official survey under the laws of Congress (act of
Feb. II, 18o5, :z Stats. 313). "It may and generally does contain just
160 acres of land, but through the unavoidable inaccuracy of surveys in
adjusting meridians, etc., it often exceeds or falls below that amount.
It is still, however, the technical legal quarter section defined by law and
ascertained by official survey." (Copp's Public Land Laws, p. 310.)
Under said act a homestead settler has the right to enter either 160
acres in legal subdivisions lying contiguous to each other, without refererence to the quarter section lines, or he has the right to enter a technical quarter section as such, in which case he can take the amount of
land contained therein as shown by the official survey, as in the case in
question. In entering a "quarter-section," he cannot, of course, depart
from the ascertained lines, but must take one hundred and sixty acres,
more or less, as the case may be.
"The words 'a quarter tection of land ' are, I believe, never used in
any of the acts of Congress to denote merely the quantity of 160 acres of
land, but are always intended to describe a parcel of land containing 160
acres which has been set apart and designated by the proper officer of the
government as a quarter section, according to the act of Congress prescribing the mode of surveying and dividing the public lands." (Opinions of Attorneys-General :z, p. 578).
" According to the principles stated in opinions heretofore given in this
office, locations of sections or of half or quarter sections are to be made
by taking whole sections or half or quarter sections, as the case may be,
without breaking up the legal divisions or disturbing sectional lines.''
(Opinions of Attorneys-General 3, p. u5).
After a careful examination of the homestead statute in the light of the
opinions cited, I am of the opinion that in your decision in question you
misconstrued the intendment of the law governing this case.
The tract in question is bounded by regular sectional and quarter sectional lines, and the case is wholly distinguishable from an entry of one
hundred and sixty acres, as nearly as may be, composed of fractional lots
bounded by irregular Jines, as in case of entry along creeks and the like,
or from an entry embracing subdivisions of different quarter sections.
In such a case an applicant may elect between any of the fractional subdivisions, and approximate his entry to 160 acres, without forfeiting any
right ; but had Aanrud left out either one of the lots, his entry would
have been for considerably less than 16o acres, while, by including them
all, his entry was in accordance with the surveyor's return embracing a
technical quarter section ; and having complied with the requirements of
law, he is entitled to a patent.
Your decision, rendered after final proof of compliance, as aforesaid, by
substantial improvement and · seven years' continuous residence on said
tract, and upon application for a patent thereof, was in error, and the same
is accordingly reversed.
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HOT SPRINGS RESERVATION.
Pu6li, Ure.-Act of April 20, 1832 (4 Stat. p. 505). Land appropriated for any public
use is not subject to entry under the Homestead laws of 1862 and 184
Reservatio11.-The appropriation of land by the Government is setting it apart for some
particular use, and Congress set apart the land embraced in the Hot Springs reservation as a great natural curiosity.
A,ting Se,rtlary COWAN lo Commissiorur BURDETT, Sept. 23, 1875.
I have examined the cases of Henry A. Miller, ti .al., who have been

permitted to make homestead entries within the Hot Springs Reservation,
Arkansas.
The reservation was made by act of April 201 1832 (4 Stat. 505) the
3d section of which provides "That the Hot Springs in said territory
(Arkansas), together with foiir sections of land, including said springs,
as near the centre thereof as may be, shall be reserved for the future disposal of the United States, and shall not be entered, located, or appropriated for any other purpose whatsoever."
The specific boundaries of the reservation were fixed by survey in the
field during the first quarter of 1838, which survey was duly approved by
the-Surveyor General, April 30th, 1838.
The President's proclamation of May 16th, 1839, for the sale of lands
in the Camden (then Washington) District, embracing the lands in
question, expressly excepted them from sale as " reserved for the Hot
Springs.''
·
On the 21st of June, 1866 (14th Stat., 67), Congress enacted that
" from and after the passage of this act all 1/u publi, lands in the States
of Alabama, Mississippi, Louisiana, Arkansas, and Florida shall be dis-·
posed of according to the stipulations of the homestead law of May 20th,
1862 (12 Stat. 392), and the act suplementary thereto of March 12th,
1864." (13 Stat. 35.)
The homestead act of 1862 provides that qualified persons shall be
entitled to enter on certain conditions not to exceed a specified quantity
of" unapproprialtd publi, lands." The amendatory act of 1864 does not
change the original act in this respect.
If the land within the reservation is unappropriated public land within
the meaning of the acts of 1862 and 1866, it is subject to the entries of
the claimants;· if it is not, it is still reserved to the United States.
In the case of Wilcox vs. Jackson (13 Peters 4g8) the Supreme Court
defined "appropriations of land by the government to be nothing more
or less than setting it apart for some particular use," and held "that
whensoever a tract of land shall have once been legally appropriated to
any purpose, from that moment the land thus appropriated becomes severed from the mass of public lands; and that no subsequent law, or proclamation, or sale, would be construed to embrace it, or to operate upon
it, although no reservation was made of it."
•
The manifest purpose of Congress in making this reservation was to
preserve these hot springs to the government an'd from private appropriation, as a great natural curiosity. Thus for a similar purpose Congress,
by act of March, 1872 (I? Stat., 32), established the Yellowstone Park
in Wyoming Territory, and provided by act of June 30, 1864 (13 Stat.,
325), that the Yosemite Valley and Mariposa Big Tree Grove, in California, should be held inalienable for all time by the said State, as places
of public use, resort, and recreation."
I think, therefore, that there was an appropriation of this land within
the meaning of that term, as given by the Supreme Court.
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It follows, as a matter of. course, that the land was reserved and not
public land, and not subject to the entries, which were wrongfully
allowed by the local officers.
Your decision to this effect is affirmed.

PRIOR vs. HUGHES.
TflJoApplications.-Where two parties seek to enter land under the homestead laws, the
party who has actually settled upon and improved the tracts in question should have
the preference, upon his filing an affidavit, corroborated by two witnesses, that he is
an actual settler upon the land as alleged.
Not Subject to Entry.-An
applicant acquires no rijhts by applying to enter a tract of
land that is not, at the date of his application, sub)l!ct to entry.
Co111111i.ssioner
WILLIAMSONto Rig. and Hee., Susanville, Cali/ornia, 7une 23, 1879.

I have received your letter of the 9th ult., reporting homestead entry
No. 43, of Abel S. Prior, dated November :u, 1871, as having expired
by limitation of law. Said entry has been canceled, whi<;h cancellation
you will note on your records, referring to this letter.
You state in reporting this entry for cancellati9n that when you notified Mr. Prior that his entry had expired by limitation of law, he informed you that "he had never lived upon the land, and supposed tbat
~- W. Hughes, who had lived upon the land for over seven years, had
acquired title to it."
You also state that on March 21st last you received from the clerk of
. Modoc county an application in the name of E. A. Prior, to enter said
land under the homestead law, and that you denied the application for
the reason that the land was not subject to entry; that on April 26th
last, L. W. Hughes presented his homeste~d application to enter the same
land, alleging his continued occupation and settlement of the land since
1872. You wish to know which of the above-named shall be allowed to
enter the land, upon receipt of the order canceling the old entry.
In reply I have to state that an applicant acquires no rights by applying to enter a tract of land which is not at the date of his application
subject to entry. It h~ been heretofore held that in such a case as the
present one the land is subject to entry by the first legal applicant after
the receipt of the notice of cancellation ; but I am of the opinion that
this ruling should be so far modified as to protect the actual settler in his
right to enter the land which he has improved, should he desire to do so.
The homestead act is entitled " an act to semre homesteads to actual
sell/ers upon the public domain.,, Its provisions enable the actual settler
to enter the land he is living upon, and allow entry to be made with the
intention of making settlement within six months immediately succeeding
the entry. It is true that the pre-emption principle was not incorporated
in this law, yet it wi!l not be conceded that it is consistent with the
purpose of the homestead system, to permit a settler who ha.c;lived upon
the land and has valuable improvements thereon to be deprived of his
home by a person who has no such interest in the land. The relation of
persons to the land in a case of this kind should be considered. The
term actual settler has a well established meaning in the decisions of this
office. The real entry is by entry upon and settlement of the land, as
well as by application at the land o(fice. The Assistant Attorney General
of the United States, in an opinion in the case of Allman vs. Thulon
(Copp's Public Land Laws, page 690), held that the word" settler" has
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a certain well-defined technical meaning, as used in the land laws of the
United States. "A person is a settler, who, intending to initiate a claim
under any law of the United States, for the disposition of the public
domain, does some act, connecting himself with the particular tract ·
claimed, said act being equivalent to announcement of such his intention,
and from which the public generally may have notice of his claim." ·
The Supreme Court of the United States has.decided that the right to
make a settlement authorized by law upon the public land was to be ex•
ercised upon unsettled, unimproved, vacant land. In the case of Atherton vs. Fowler, October term, 1877, this court held that "the generosity
by which Congres.,;gave the right of preemption was not intended to give
him the benefit of another man's labor, and authorize him to turn that
man and his family out of t.;eir house. It did not propose to give its
bounty to settlements obtained by violence at the expense of others. The
right to make a settlement was to be exercised on unimproved land. To
erect a dwelling-house did not mean to seize another man's dwelling. It
had reference to vacant land, unimproved land." This decision applies
very forcibly to the present case. The homestead and preemption laws
are united in their operation in favor of the actual settler, and exclude
the speculator. One of the applicants in this case is a settler, who has
honestly settled upon and improved the land, and asks now to be protected
in•his property and his right to complete his entry by formal application
-the other, who has not a dollar at stake, seeing an opportunity to obtain
a home ready made, which another man has toiled for years to improve
for the benefit of himself and family, demands to be allowed to enter the
land because he is the first applicant, without a thought of recompensing
that man for his labor. It is the duty of the officer who is charged with
the administration of the law, in considering the reason and spirit of the
homestead act and the object -0f Congress in its enactment, to give its
provisions a construction in favor and for the protection of the settler,
who has manifested his saod faith by his acts, and seeks to enter the land.
I am of the opinion that a rule which prevents a person from appropriating to his own use the home of an actual settler upon the public land,
can cause him no hardship, (or his right of settlement conferred upon him
by the law remains, which he may exercise in the manner the homestead
law intended ii should be exercised-that is, upon unsettled, unimproved,
vacant public land.
I am of the opinion that Mr. Hughes should be permitted to enter said
land, in preference to all other applicants who have no such impr9vements thereon. You will therefore allow Mr. Hughes to make the entry
upon affidavit, which should be corroborated by that of two witnesses, that
he is an actual settler upon the land as alleged.

HELFRICH

vs. KING.

Deterfllinalion of Appeal.-Where an entry is held for cancellation and sixty days are
allowed for appeal, no other proceeding can properly intervene until the determination
of the question of appeal, either by waiver or by failure to prosecute to a final decision
above.
Sim11/tanetn1sApplications-Private Enlry.-In
lands subject to private entry, where
two or more persons apply to purchase at private sale the same tract at the same time,
the tract should be offered to the highest bidder.
Ditto-Pre-m,ption.-Vnder
the pre-emption laws the prior settler takes the tract in dispute, except where settlement is considered simultaneous, when an equitable division
is made between the settlers.
•
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DittO:-Ho,,ustead .-In cases of simultaneous applications to enter under the homestead
laws, the rule is as follows:
r . Where neither party bas improvements on the land it should be sold to the highest
bidder.
2. Where one has actual settlement and improvements, and the other none, it should be
awarded to the actual settler.
3. Where both allege settlement and improvements, an investigation must be had and
the land be awarded to him who shows the prior actual settlement and substantial improvements, so as to be notice on the ground to any competitor .
Aeling Cflmmissioner BAXTER to Reg. and Ru., Cimdm, Arkansas, Apn'l 13, 1876.

•

Your letter of February 3d has been received, enclosing the appeal of
Philip A. Helfrich from your decision of January 5, 1876, in allowing
the application of Lewis H. King to enter the S. E. X of N. E. ¼, E.
½ of S. E. ¼, and S. W. ¼ of S. E. ¼, ~ction 10, Township 3 south,
Range 19 West, Homestead No. 5618, dated 5th January, 1876.
The facts are as follows: The tracts in question were embraced in the
homestead entry of George F. Towle, No. 1049, dated September 4, 1868.
The entry was contested by said Helfrich on the ground of abandonment, and the trial was had March 2, 1874, at your office. On the day
of trial, March 2, 1874, Mr. Helfrich made application to enter the said
tracts, and his application was received and filed by you, although no entry
was allowed.
August 1st, 1874, you transmitted the proceedings to this office for
decision.
The contest was dismissed by this office October 19, 1875, the reason
stated being that the period within which a contest could be allowed in
the premises had expired under the law prior to the date of filing the affidavit of contest; and the entry was held for cancellation, on the ground
that seven years from the· date thereof had expired, and the party had
failed to make the required proofs. Sixty days were allowed for an appeal.
On the 20th September, 1875, you received and filed a second application for these tracts in the name- of Lewis H . King. On the 31st of
October, 1875, you reported to this office a list of expired homestead entries for cancellation, of which· Towle's entry, aforesaid, was one.
Towle's entry was cancelled December 8, 1875, fifty days after the
dismissal of the contest.
On December 18, 1875, sixty days after said entry was held for
cancellation, you addressed letters to Helfrich and King, of one of which
the following is a copy :
"LAND

0FFICI,

CAMDEN, ARKANSAS,

·

.Demnlur 18, 1875.
Hot Sj)rings, Ark.:
·
"SIR : Two applications for the S. E. J( of N. E. J( and E. ½ of S. E. !(, and S. W.
!{ of S. E. J(, Section 10, Township 3 south, Range 19 west, being filed with the
Register at the time said land was rendered subject to entry by the cancellation of the
prior entry of George F. Towle, you are hereby notified that said land will be sold to the
highest bidder for cash at our office on Wednesday, the 5th day of January, 1876, at or
between the hours of 10 a. m. and 3 p. m., where you can attend and have an oppor•
tunity of bidding upon said land, it being the same applied for by you in your homestead
"N . N. RAWLINGS,Registn-.
application.
"A. A. TAFTS, Receiver."
"PHILIP

A. HELFRICH,

The parttes to the said application appeared at the appointed time and
bid for the land. Mr. Helfrich bid $78, and King bid $79•
Helfrich refused to bid again, and thereupon you declared that King
was entitled to the land, and he at once made application therefor de
novo and secured the same as the first legal applicant, according to your
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decision after the cancellation of Towle's entry. His affidavit on file in
the case still bears date September 20, 1875.
·
After the sale Mr. Helfrich formally protested against the disposition
of the land in that manner, and on the 6th of January; 1876, presented
his second application for the said tracts, which you refused to entertain.
The applications of Helfrich and King having been made prior to the
time that said land was subject to entry, they were without force--absolutely null-not being for lands liable to disposal; and your proceedings
thereunder cannot be recognized by this office.
It is claimed by Mr. Helfrich that King's entry should be set aside, because he, Helfrich, has improvements upon the land, and has made settlement and cultivation thereon; 2. Because he was advised to continue upon
the land and contest Towle's entry; and 3. Because he was misinformed
in the premises and taken by surprise in this, that the said entry was canceled prior to the expiration of the sixty days allowed for an appeal.
It is clearly apparent, from the foregoing recital of facts, that both
these parties were misled by you, and proceeded in the case in a far
different manner from what they would have done but for the errors committed by you. This office also has been led into error by the lack of
attention to the status of the above case, both on your part and of the
clerk who conducted the correspondence here.
The entry was held for cancellation October 19, 1875, and sixty days
were allowed for appeal. By that action judgment was rendered, and no
other proceedings could properly intervene until the determination of the
question of appeal in the usual manner, either by waiver, by failure, or by
prosecution to a final decision above. The decision was a supersedeas
against any further proceedings by you. Furthermore, your jurisdiction
was exha~1stedlong before by the transmission of the record of contest to
this office as heretofore recited, on August 1st, 1874.
Yet on the 31st of October, after the decision as aforesaid, you reported
the entry for cancellation upon the same cause for which this office had
declared its invalidity, taking no notice of the previous action; and this
office, thrown off' its guard by your mistake, anticipated also its own judgment, and prematurely cancelled the entry.
These proceedings, inconsistent as they thus appear, may well be claimed
to have prejudiced the opportunity of parties seeking to acquire lawful title
to the lands; knowing, from the facts in their possession, that a reversion
must follow the forfeiture of the claim, and expecting that the tract would
in due order of procedure become again subject to disposal. This proper
order of procedure was not followed; and hence there can hardly be adduced ·from the facts and circumstances proof of a first legal application
in the case as it is now before me. Your notice, assuming to treat the
premature application, not of simultaneous date and having no validity
whatever, as pending simultaneously at the date of cancellation, and citing
the parties before you on a certain day and hour, necessarily resulted in
bringing them at the same instant, not to apply for the land,. but to bid,
under your recognition of applications ~!ready presented, for the preference right of entry. Hence the mere fact of a renewed personal application by the successful bidder made in compliance with your order, the
other party still protesting, is not sufficient to govern the case, and excludes that other on the ground that he did not then and there renew his
own application and present it tie novo after the award against him. He
has followed his protest by appeal to this office, and loses nothing by failing to present formally what had already been refused him.

1
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I am, therefore, compelled to adjudge the case from the facts as they
occurred-due regard being had to the conspiring causes-and to find
that the presence of the parties in your office, although in obedience to
your unauthorized notice, was in fact a simultaneous appearance for the
purpose of making entry of the same tract of land, and neither can justly
claim legal priority in point of application.
._
The legal right being thus equal, the equities of the parties must furnish,
in accordance with well settled principles of jurisprudence, the grounds
of the preference right. In lands subject to private entry, where all were
free to apply, this equity seems to have been regarded with a proper view
to increase .the revenues of the Government ; and he who would give
most for the land was preferred in its purchase. Hence the act of 24th
of April, 1820, Stats. 3, p. 567, Revised Stats., section 2365-provided
that " where two or more penions shall apply for the purchase, at private
sale of the same tract, at the same time, the Register shall determine the
preference by forthwith offering the tract to the highest bidder."
This provision of law was evidently'enacted to meet a question liable to
arise under the cash purchase system, where. the first legal applicant was
permitted to purchase lands properly in market, without any regard to
settlement rights, and without any obligation to settle upon or improve
the lands so purchased. The rule may be considered as in some sort designed to create a superior equity afthe foundation of a legal preference
right ; having in view the sale of the land for the purpose, then paramount, of increasing the public revenues; consequently he who by his
free bid would most further that object was recognized as having the right
of purchase.
The pre-en;iption laws were passed for another and additional purpose,
to wit: to secure the settlement and improvement of the lands, as well as
their disposal for the legal price. Under these laws priority of settlement
followed by compliance with their requirements constitutes the equity
which confers the legal priority of the right to purchase. In rare cases
simultaneous acts of settlement have occurred; and in such cases, the legal
right and equity both being equal, this office has made equitable division;
allowing each to hold his own improvements by legal subdivisions, or
where both settled on the same subdivision, joint entry has been allowed,
according to the established practice in cases of settlement prior to survey.
The homestead law is an outgrowth of the pre-emption system, with enlarged privileges. It not only enables the actual settler to enter, but
allows entry to be made for the purpose of settlement at a period immediately subsequent to entry; and in place of cash payment substitutes, as
consideration for •the land, a prescribed period of residence, cultivation
and improvement. The question of revenue becomes merely incidental
and prospective, resulting from methods of ordinary taxation, increase of
production, and the enhanced value of the land-thus adding to the resources of the country, without the requirement of a money payment from
the settler.
Priority in such cases depends upon the date of the application to enter,
and in ordinary cases no possible question of right can arise; although it is
true that a party having valuable improvements may be anticipated by an
application on the part of a person having no such improvements, and thus
deprived of an equity to which his better merits would justly entitle him.
This feature of the law Congress has been repeatedly a.,ked by this Office
to relieve, by the incorporation of the pre-emption right in the homestead
system, but thus far no action has·been had to effect the object desired.

_J
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But in case of simultaneous application, where the legal right is equal
and where the equities must therefore necessarily govern, no law having
been passed to provide a rule of administration, this office found it necessary at an early period to establish a rule based upon equitable construction, which in the Annual Report for 1866, is thus stated: "In regard
to certain cases of contests which have arisen for entries under the homestead laws, it has been ruled that where two persons apply at the same time
for a tract on which neither has-settlement and improvements, it must be
awarded to the highest bidder, that is, to the party who will pay the highest price for the privilege of entering.''
"If two parties apply at the same time for a tract on which.one of them
has actual settlement and improvements, and the other has not, it must
be awarded to the former; because it is not the policy of the system to
allow one man to appropriate to himself the improvements resulting from
the labor of another."
" If a tract is simultaneously applied for by two persons, each having
settlement and improvements on the same, an investigation is ordered,
and if it is found that one has precedence by reason of prior actual settlement and substantial improvements, so as to be notice on the ground to
any competitor, the award of entry will be made accordingly; but if
neither has such substantial interests, the tract must be conceded to the
highest bidder."
(Report, 1866, p.•19.)
This rule, it will be observed, recognizes three classes, dependent upon
the relations of the parties to the land, and it is requisite in deciding upon
the equities, which are very clearly stated in 'the rule, to determine primarily to which class the particular case belongs, and the administration
follows as a matter of course from the premises.
To attempt to add to the manifest self-evident reasons for the rule, as
fair, just, and reasonable in all respects, would be superfluous. Simply to
state it, is to demonstrate its justice and efficiency in securjng the absolute
right of the matter; and no one can question its propriety as an equitable
settlement of a purely equitable question, in analogy to the requirements
of the laws respecting pre-emption and priva.te sale, where no statutory
method has been devised.
In applying . this rule to the present case, I find that Helfrich is shown
to have had valuable and lasting improvements on the land, while King
had nothing of value upon it. It falls, therefore, in the second class, and
should have been so awarded.
I have further to remark, that the dismissal of the contest for the reason
stated in the letter from this office of 19th of October was erroneous, as
has just been decided by the Secretary of the Interior, under date of 11th
instant, in the case of Weber vs. Gourley, La.med District, Kansas.
Your action and decision are therefore reversed, the homestead entry,
No. 5618, of King, is held for cancellation, and the superior right of
Helfrich to enter is recognized.

HELFRICH

vs. KING.

15, 1877.
I have considered the case of Philip A. Helfrich vs. Lewis A. King, on
appeal from your decision of April IJ, 1876, allowing the application of
Helfrich to enter the same, and holdmg for cancellation the homestead
entry of King.
Secretary CHANDLJtll to Commissioner WILLIAMSON, january
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The facts in the case are fully set forth in your letter, an~ your decision,
that the applications should be considered simultaneous, is approved, and
the rule governing such cases is correctly stated. In view of all the facts,
however, and in view of the action on the part of the local officers, by
which both applicants may have been misled, and which resulted in proceedings more or less irregular on their part, in the matter of said applications and appeal, I am of the opinion that Helfrich should be called
upon to satisfactorily show that he had. valuable improvements on the
tract at the date of said application, January 5, 1876, and this evidence
should be. submitted with notice to King. The case should then be
finally determined upon its merits.

JOHN O'DEMPSEY

NIGHTINGALE.

Examination.-A
party who neglects to examine the character of land entered by him
under the homestead laws must suffer the consequences. He cannot be allowed to
make another entry.
Commissioner WILLIAMSON to .iel{, and Hee., Niobrara, Ne6raska, Nuvnn6er 28, 1877.

It appears that John O'Dempsey Nightingale made homestead entry
No. 3341, and timber culture entry No. 232.
Mr. Nightingale prays that his entries above described may be canceled, and that he may be allowed to make new entries, with credit for
the fees and commissions already paid.
The party alleges that the land embraced in his entries is low and
marshy and unfit for cultivation, being subject to overflow.
The condition of the land at the time Mr. Nightingale e,ntered it was
the same as at present; and if he neglected to examine the character of
the land prior to entry, he must suffer the consequences of such neglect,
and abide by his action. There is no law which would justify this office
in complying with the request of Mr. Nightingale, and hence his request
to cancel the entries aforesaid and be allowed to make·others in their
stead is denied.
HAMILTON J. JOHNSTON.
Totally va/uekss.-Where a homestead claimant's land has become totally valueless for
farming purposes by reason of the overAow or back water of a river, he will be
allowed to make another homestead entry, with credit for fees and commissions.
Complianre wit/, /aw.-In the event of a new homestead entry, he will be required to
show compliance with the law as though he had made no previous entry .
.Aeling-CommissionerBaxter to F. C. DEIMLING, Virg-inia City, Montana, :fuly u, 1877.

Mr. Johnston in his application alleges that the land embraced in his
entry has become totally useless for agricultural or grazing purposes, for
the reason that since the entry aforesaid the land has become submerged
or covered by water and converted into a swamp by the overflow or back
water of the Madison River, caused by the deposit of "tailings" from
the placer mines on Washington Bar of Meadow Creek, which creek
emptied into Madison River immediately below said tract of land, the
deposit as aforesaid filling the channel, forming a dam, thus backing the
waters of the river to and over the land embraced in his entry,
The allegations of Johnston are corroborated by two witnesses.
In view of all the circumstances in this case, Mr. Johnston will be
allowed to elect whether he will retain that portion of his entry covering
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the even section, to wit: W. ¾, N. W. ¼, Sec. 2, or have the whole of
said entry cancelled and make a new homestead entry, with credit for
fees and commissions already paid.
Sixty days from the receipt hereof will be allowed Mr . Johnston, within which to signify his wishes in the premises.
In the event of his making a new homestead entry, he will be required
to show the same compliance with .the law as though he had not made a
previous entry.
This office has no authority to allow the residence on one homestead
entry to ~e applied to another.
E. C. MASON.
Two Distn'ds.-A
homestead lying in two land districts can be entered-an
each land office being allowed for the part in each district.
Co,nmissontr BURDETTlo Reg. and Rte., Susanville , Cal., Sept. 29, 1874:

entry at

E. C. Mason claims 160 acres of land under the Homestead law, the
same being divided by the bo1,mdaryof land districts, as well as by state
lines, being partly in your district and partly in the Linkville district,
Oregon.
I am of opinion that the right to enter the entire tract, even though
divided in the manner referred to, is in accordance with law, and he
should not be deprived of this right simply for the reason that in the
detail of entering the land in accordance to preserve regularity in the
records, an entry is required at each land office.
You may therefore permit Mr. Mason to enter under the Homestead
law, that part of his claim embraced in your district. He has already
entered that part of his claim in Oregon.
In the matter of proof of residence and cultivation, it will be competent
for you to receive and consider what may have been done upon that portion of his homestead not included in your district.

BENJAMIN PROSSER .
Commissio,ur WILLIAMSON lo Rtg . and Rte ., W'id,ita, Kansas, Marci, 23, 1877.

A party who acquiesced in the ruling of the local land-officers, restricting his entry to 120 acres of the 160 acres filed for by him, and who accepted a patent for that quantity, is precluded by his own action from
making an entry of the balance of his claim.

JOHN S. BROWN.
Ad,li'lio11alEntry.-A homesteader who has entered So acres of double minimum land
cannot, afterthe land is reduced in valuation to $1.25 per acre, make an additional
entry of So acres more.
C-mis.tio,,er BURDETTI<>JOHNS. BllOWN,.Bla1'r, N~lwasia, May U, 1875.

A party who has made a homestead entry of 8o acres within the original

25 mile limits of the U . P. R. R., whicl:i limit was subsequently reduced
to 20 miles, cannot be allowed to make a second entry of
as added to the area· of his original entry (which by said
limits became minimum land) will make 16o acres; for the
the date of his original entry he elected to enter 80 ~res in

so much land
correction of
reason that at
the particular
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locality, instead of 160 acres outside of: the then existing railroad limits.
Official regulations permit but one homestead entry, except in cases or
illegality and of honorably discharged Union soldiers, sailors, and officers
of the war of the rebellion.
UNSURVEYED LAND.
Homestead settlers on unsurveyed land are not obliged to file or make entry until all the
tracts embraced in their claim are surveyed, and plats thereof returned to the local office.
Commissionn- WILLIAMSON lo .Reg. a11dRe,., Los Angeles, California, Feb. 9, 1881.

It is the established practice of this office, that a pre-emption settler on
unsurveyed land is not bound to file his declaratory statement until after
an approved survey has been made, which shall enable him to describe the
·tract claimed by proper legal sub-divisions. Where part only of his claim
has been surveyed, he is not bound to file until after the entire tract
claimed has been surveyed, and plat thereof returned to the local office.
This rule now applies to homestead settlers on unsurveyed lands, under
the third section of the act of May 14, 1880. You will therefore advise
this class of settlers that they are not bound to file until after the entire
tract claimed has been surveyed and a plat thereof returned to your office,
and that in cases where part only of their claims are surveyed and they
desire to make immediate entry thereof, their election to take a less number of acres than the law allows them will be considered a waiver of their
right to take the greater quantity.
INSTRUCTIONS.
S..bjed lo Pre-emptio11.-A homestead entry.may be allowed of a tract subject to a pre emptor's right to prove up and pay for the land.

Commutalio,s.-A pre-emptor having filed, may commute to a homestead, and this right
will relate back to his pre-emption as against other claimants.

Commissio,ur WILLIAMSON lo Reg. alld Re,., Fair Play, Colorado,Du. S,

1876.

In ease a homestead application should be made to appropriate land
· filed upon by a pre-emptor, entry may be allowed subject to the right of
the pre-emptor to prove up and pay for the land. The applieant in such
cases should be so informed; and shou1d he then elect to make entry in
this manner, the Register in filling out the certificate attached to the application should state that the entry is allowed subject to such pre-emption
right. A qualified pre-emptor who has filed in the regular way under the
pre-emptiort statutes, may commute his filing to a homestead entry, and
his right would date back to the date of his settlement as against other
claimants; but settlement by a party who has not proceeded under the
pre-emption statutes in the manner stated, would give him no preference
right to appropriate and obtain title to land under the homestead statutes.

HENRY LA FRENCH.
1im6n- Culture Entry.-A

party cannot enter under the homestead law a part of the
land embraced in his timber culture entry. He may relinquish his timoer culture
entry, in whole or in part; and upon cancellation thereof he may, if he is the first legal
applicant, enter any part of the land as a homestead .
.A,ting Com,nisri,,11nBAXTERlo Reg-.alld Ru., Li,sroln, Ne6.,July 18, 1877.

Henry La French requests this office to allow him to enter as a home-
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stead one-half of the tract embraced in his timber culture entry No. 492.
The Hon. Secretary of the Interior, under date of June 261 1877, decided
that the action of this office in allowing such entries was erroneous.
His application is rejected in conformity to the Secretary's decision.
If he desires to relinquish his entry in whole or in part, the same will
be canceled, and upon receipt of the notice of cancellation at your office
the tract will be subject to entry by the first legal applicant, the party
relinquishing having no preference nght in, the matter .

•
ANDREW BARD.
S<ltoo/Stdion.- '\\"here a party settled on land in the 16th or 36th secti~n long prior to
the survey therof, but has exhausted his pre-emption privilege, he cannot, by a homestead enn-y,prevent the tract from passing under the achoo! grant.
Stcrttary CHANDLER lo Com,ni1sio,ur BullDETT, April 29, 1876.

It appears that Mr. Bard settled on the school section in 1865, nine
years prior to survey, and has valuable improvements on the same. The
14th section of the act approved February 281 1861, providing for a temporary government of the Territory of Colorado, is as follows : "That
when the land in the said territory shall be surveyed under the direction
of the government of the United States, preparatory to bringing the same
into market, sections numbered sixteen and thirty-six in each township
in said territory shall be and the ·same are hereby reserveo for the purpose
of being applied to schools in the states hereafter to be erected out of the
same."
The reservation thus made is unqualified by any provision of the act of
which it is a portion, and a subsequent homestead entry was illegal, unless
made in accordance with the provisions of some act extending relief to
such claimant. The act of February 261 18591 provides, "That where
settlements, with a view to pre-emption, have been made before the survey of the land in the field which shall be found to have been made on
sections sixteen or thirty~six, said sections shall be subject to the pre-emption claim of S\lch settler ; and if they, or either of them, shall have been
·or shall be reserved or pledged for the use of schools or colleges in the
state or territory in which the lands lie, other lands of like quantity are
hereby appropriated in lieu of such as may be patented by pre-emptors,"
etc., etc.
Under the provision of this act, had Mr. Bard been a qualified preemptor at the date of settlement and survey, his claim would have been
the better one. He, however, exhausted his right under the pre-emption
law before he settled on the land in ·question, and cannot claim the benefit of the act above quoted.
·
Your decision is affimted.
0

ANDREAS FRANK.
U,rder Twmty-,nu.-As the entryman in t'his case was under twenty-one years of age
at date of entry, the entry was illegal, and should be cancelled. It should not be
submitted to the Board.
Adi#g CommissitnUrAllMSTllONG to R,g-. attd R"·• iY-.tlOII, Dol/1111,o,t. IO, 1879.

Relative to the case of Andreas Frank, who, through some ignorance
the law, made homestead entry No. 907 be{ore he became twenty-one
yearsof age, I am of opinion that the-entry, being illegal ill its inception,
o(
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is not one coming within the class where substantial compliance with the
law has been shown, as the entry was made without the sanction of Jaw,
and, therefore, is not one which the Board can favorably consider. (See
decision of the Board of Nov. 1, 1877, rejecting the case of Milton S.
Woodford, H. E. No. 1922, Topeka, Kansas series.)
·
The entry of Mr. Frank should have been cancelled for illegality.
You will note the cancellation upon your records, and advise the party
that he will be allowed sixty days from date of the service of notice of this
decision, within which to file his application for a new homestead entry,
for the same tract, without-t:he payment of fee or commission, and in the
meantime you will be careful to allow no other entr.y or filing upon the
land .
The new entry being ~de, the party will be entitled to count the time
of his residence on the land since June 25, 1878, the date of his former
application to make a new entry, reported by your letter of June 26,
1878, as a part of the five years' residence required by law prior to the
issue of final certificate.

MILITARY

RESERVATION.

Where a homestead entry of public lands has been ~ade by a settler,the land 90 entered
cannot, whilst such entry lltaads, be set apart by the President for a military reserva tion, even prior to the completion of full title in the setiler. But lands covered by a
pre-emption filiag may be so set apart any time prior to proof and payment .
Allt>nll!)'•Cnural MACVKAGH to Secreta")I of Wcr RoBKltT LlNCOLN, :July 15, 1881.

You desire my opinion upon this question : " Where public lands have
been surveyed and pre-emption filings or homestead entries have been
made in accordance with law, may the executive, prior to the completion
of full title in the settler, set apart and declare a military reservation embracing the lands of said settler?''
I have now the honor to state to you
my views thereon: That the President has power to reserve from sale
and to set apart for public uses such portions of the public domain as are
required by the exigencies of the public service to be appropriated to
those uses, is too well established to admit of doubt. In the case of
Grisar vs. McDowell (6 Wall. 381) the Supreme Court remarks: "From
an early period in the history of the Government, it has been the practice of the President to order, from time to time, as the exigencies of the
public service required, parcels of land belonging to the United States to
be reserved ·from sale and set apart for public uses. The authority of the
President in this respect is recognized in numerous acts of Congress."
The question submitted, indeed, assumes the existence of the power, and
suggests that there is doubt only as to whether it can be exercised with
respect to lands which at the time are included in a pre-emption filing or
homestead entry, and to which steps have thus already been taken by an
individual to acquire tide under the general land laws.
The power of the President above adverted to extends to lands which
belong to the public domain of the United States, and are subject to sale
or other disposal under the general land laws. It is capable of being
exercised with respect to such lands so long as they remain unappropriated and unreserved from the public domain. but no longer. When an
n,try thereof is made under those laws ( whether pre-emption, homestead,
.or other), the ,particular land entered thus beoomes segregated from the
mass of public lands, and takes the character of private property. "In
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no just sense," observe the Supreme Court in Witherspoon vs. Duncan
(4 Wall. 218), "can lands be said to be public lands after they have been
entered at the land-office and a certificate of entry obtained. If public
lands ~fore the entry, after it they are private property."
In regard to a case of a homestead settlement, the claim of the settler is
initiated by an miry of the land. This is effected by making an application at the proper land-office, filing the affidavit and paying the amount
required by section 2290 Revised Statutes; and also paying the commissions as required by section 2238 Revised Statutes. It is true, a certificate of entry is not then given-the certificate being, under section 2291
Revised Statutes, withheld "until the expiration of five years from the
date of such entry," at the end of which period, or within two years
thereafter, upon proof of settlement and cultivation during that period,
and payment of the commissions remaining to be paid, it is issued. But
upon the entry the right in favor of the settler would seem to attach to
the land, which is liable to be defeated only by failure on his part to
comply with the requirements of the homestead law in regard to settlement and cultivation. This right amounts to an equitable interest in the
land, subject to the future performance by t~e settler of certain conditions
(in the event of which he becomes invested with full and complete ownership); and until forfeited by failure to perform the conditions it must, I
think, prevail not only against individuals, but against the Government.
That, in contemplation of the homestead law, the settler acquires by his
entry an immediate interest in the land, which (for the time being, at
least), thereby becomes severed from the public domain, appears from
the language of section 2297 Revised Statutes, wherein it is provided that,
in certain contingencies, "the land so entered shall revert to the Govern ment."
The result to which this leads is, that where public land subject to
~omestead settlement has been duly en\ered under the homestead law, it
thenceforth ceases to be at the disposal of the Government, so long as the
claim or entry of the settler subsists.
The case of a settlement on public land, with a view to acquire a right
of pre-emption-where a declaratory statement has been filed and other
preliminary steps taken by the settler, but by whom payment for and
entry of the land have not yet been made-which remains to be con sidered, is relieved of much of its difficulty by the doctrine laid down by
the Supreme Court in Frisbie vs. Whitney (19 Wall. 187), and in the
Yosemi~e Valley case (15 Wall. 77), respecting the right of the settler in
such case as against the Government. It was there held that under the
pre-emption laws mere occupation and improvement of any portion of the
public lands of the United States, with a view to pre-emption, do not
confer upon the settler any right in the land occupied, as against //,e
United Stales, or impair in any respect the power of Congress to dispose
of the land in any way it may deem proper: that the power of regulation
and disposition conferred upon Con~ress by fhe Constitution, only ceases
when all the preliminary acts prescribed by those laws for the acquisition
of the title, mcluding the payment of the price of the land, have been
performed by the settler; that until such payment and entry the acts of
Congress give to the settler only a privilege of pre-emption in case the
lands are offered for sale in the usual manner-that
is, the privilege to
purchase them in that event in preference to others; and that the legislation thus adopted for the benefit of settlers was not intended to deprive
Congress of the power to make any other disposition of the lands before

'
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they are offered for sale, or to appropriate them to any public· use. " It
seems to us little less than absurd," remarked the Court in the case last
cited, "to saythat a settler or any other person by acquiring a right to
be preferred m the purchase of property, provided a sale is made by the
owner thereby acquires a right to compel the owner to sell, or· such an
.interest in the property as to deprive the owner of the power to control
its disposition .''
Thus it is no longer an open question that public land covered by a
pre-emption filing, but as to which there has been no payment and entry
by the settler, may be appropriated by Congress to public purposes, or
otherwise disposed of, without thereby involving a collision with or invasion of any right or interest of the settler in and to the lands.
The inquiry now is, can the President, in such case, under his power to
reserve and set apart lands of the United States for public uses, make a
similar disposition of the land,for such uses.
•
It should be borne in mind that the power of the President here referred to is recognized by Congress (Grisar vs. McDowell supra). Such
recognition is equivalent to a grant. Hence in reserving and setting
apart a particular piece of land for a special public use, the President
must be regarded as acting by authority of Congress ; and unless this authority is so restricted as not to extend to land covered by a pre-emption
filing (and I am not aware of any restriction of that sort), I do not see
why such land may not be as effectually reserved and set apart by the
President thereunder, as by the direct action of Congress. Land so
covered, where payment and entry have not been made, is subject to appropriation or disposal by Congress, simply because, although o.ccupied
with a view to pre-emption, the settler has not by virtue of his occupancy
acquired any interest whatever therein as against the government, and it
still remains a part of the public domain, over the disposition of which
Congress has full control. Upon the same ground (namely, the absence
of any right in the settler to the land as against the Government, and the
fact that it continues in the absolute ownership of the latter) such land
would seem to be subject to reservation for public uses by the President
when acting by authority of Congress.
I am ther.efore of opinion that where a· homestead entry of public lands
has been made by a settler, the land so entered canno.t whilst such entry
stands be set apart by the President for a military reservation, even "prior
to the completion of full title in the settler ; but that where a pre-emption
filing has been made of public lands, the land covered thereby may be set
apart by the President for such reservation at any time previous to payment and entry by the settler under the pre-emption law.

MILITARY ENCAMPMENT.
Where lands have been surveyed, and there is no withdrawal for military purposes,the

temporary <Jccupationof the land as a military encampment docs not subJect the same
to the exclusive control of the Secretary of War. It is still subject to occupation as
public lands.
·
Ading Surda,y BELL lo Commissio,ur McFAII.LAND , June 6, 1881.

From the statement of the War Department and your reports, it appears that there was never any formal establishment of the post nor order
of reservation of the lands lately occupied as a military encampment
known as Camp Stambaugh, in township 29 N., range 99 W., Wyoming;

•..
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but that the occupation by troops has been maintained for temporary purposes.
.
The public surveys have been extended over the lands, and no withdrawal has been requested of or made by this department.
Under these circumstances, I do not consider the lands ever to have
been regularly and properly subjected to the exclusive control of the War
Department as an established military site; and such also appears to be
the opinion of the Secretary of War, as expressed in his letter of the 3d
ultimo, advising me of the abandonment of the military use.
You are therefore instructed to regard them as public lands S11bjectto
disposal, as though never made subject to such occupation.

EMILE.

ZITZMAN .

Taxafim.-The
question whether any tax can be levied on hometteads before patents
issue, does not come within the juritdiction of the General Land Office.
Ctm,missiotur BUlll>ETT lo E. E. ZITZMAN, Gray's su.,mil, A-lo.,o,tohr S, 1875.

I am in receipt of your letter inquiring, "Is there any tax to be paid
on homestead land prior to the issuing of a patent therefor."
In reply,
I have to state that the question does not come within the jurisdiction
of this office, as the matter of taxation by the local authorities is controlled by local laws. In this connection you are referred to the following copy of the decision of the Supreme Court of the United States in a
recent ca5e, in which the doctrine held on the general subject is stated :
"While we recognize the doctrine heretofore laid down by this ·court,
that lands sold by the United States may be taxed before they have parted
with the legal title by issuing a patent, it is to be understood as applicable
to cases where the riglzt to the patent . is complete, and the equitable title
is fully vested in the party, without anything more to be paid or any act to
be done going to the foundation of the right."

COMMISSIONER'S LEITER TO JOSHUAH. MERRITI, CAMPBELLTON, FLA., DECEMBER 3, 1878.
Land embraced in a homestead entry is not subject to taxation until
patent is issued to the settler.

WILLIAM C. MEANS.
Taxalion .-The right to tax lands of the United States entered under the homestead
Jaws does not accrue to the state until the expiration of the period of residence
and cultivation, and until the final proof required by law shall have been made and
approved, and the final homestead certificate issued.
CQm1'1issionerBURDETT/() Secretary CHANDLER, Dru1,wer 23, 1875.

Mr. Means states that the auditor of the State of Ohio has instructed
him" to charge taxes on such rhomesteadJ entries from the time the entry is made by application . " &1:r.Means 1s of the opinion that they (said
entries) should not be taxable until such time as the purchaser or person
making the entry was entitled to his patent.
I have the honor to report that the general question of the right of
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States to levy taxes on lands the legal title to which remains in the
United StatfS, but which are claimed under some of the forms of entr}'
or sale recognized by law, bas frequently been considered by the $upreme
Court of the United States. I am not aware that the question now raised,
i. e., the liability of public lands entered under the homestead laws, has
ever been considered by a tribunal competent to determine it.·
Among the more recent decisions .on the general question may be noted
the cases of Witherspoon vs. Duncan, 4th Wallace 210; and Railroad
CompAny vs. Prescott, 16 Wallace·6o8. In the first of these cases the
question was the right to tax "donation entries," and the conclusion
reached was that such right might be exercised as well as to that class as
to "cash entries." There are som~ generalizations found in the body of
the opinion of the court which might seem to warrant the conclusion that
it was the view of the court that any form of entry was such a segregation
of the entered tract from the body of the public lands as to render it private property, and· hence liable to taxation. It will be found, however,
on an examination of the whole case, and this is true of all the reported
cases bearing on -the question, that the entry under examination was of
that class which upon its allowance by the local officers left nothing further
to be done or paid by the purchaser or donee, the equitable title being
thereupon complete in such purchaser; the only further duty necessary to
the vesting of a complete legal title being the performance by the proper
agent of the United States of the purely ministerial duty of issuing the
patent promised by the law. In the case of Railroad Company vs. Prescott, referred to .above, the whole subject as it now stands settled is epitomized in the following paragraph quoted from the opinion: " While we
recognize the doctrine heretofore laid down by this court that lands sold
by the United States may be taxed before they have parted with the legal
title by issuing a patent, it is to be understood as applicable to cases where
the ngkl to the patent is complete, and the equitable title is fully vested
in the party without anything more to be paid, or any act to be done,
going to the foundation of the right ."
The homestead law is peculiar in its provisions, differing widely from
all previous le~islation on the subject of disposal of the public lands, in
the exactions 1t makes upon the beneficiaries claiming under it, and in
the nature of the obligations assumed by the United States towards applicants for title by virtue of claimed compliance with its terms. Under it
the claimant can make no demand for the issuance to him of evidence of
title, until the statutory period of residence and cultivation shall have
expired; even his equities are contingent from the inception of his claim
till the examination and approval of his·final proofs at the General Land
Office, upon the performance of conditions subsequent. Of the due performance of these conditions he agrees that the United States shall be the
judge, and the law which makes his claim subject to forfeiture upon contest for abandonment or change of residence at any time before the expiration of the (ive years of residence· and cultivation, is a part of his contract with the government. It must therefore be perceived that, until the
expiration of the full period during which residence and cultivation is
required, there is something more "to be done going to the foundation of
the right;" there is something more to be paid-the final fees and commissions required by law. These conditions the court is particular to note
as sufficient to except tracts falling within them, from the generally recognized doctrine that lands entered under authority of law are subject to
taxation .
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Section 2296 of the Revised Statutes of the United States, Title 32,
Chapter 5, Homesteads, is in the foJlowing words :
•
'' No lands acquired under the provisions of this chapter shall in any
event become liable to the satisfaction of any debt contracted prior to the
issuing of the patent therefor.''
The provisions of this section, though naturally understood as intended
mainly to assure to the homestead settler the uninterrupted possession of
his selected tract during the period of his performance of the conditions
imposed upon him, are nevertheless bc!yond that purpose necessary·to the
protection of the United States, and to the logical completeness of the
whole act. The absence of such a provision, or the presumption of a
contrary policy, would make it possibl.e for the creditor of the homestead
party-and as well the state enforcing its lien for taxes as the individual
creditor-to take the incomplete estate, divorced perhaps from the unsatisfied conditions, which as against the debtor, would have been enforced,
and thereafter leaving it in the hands of a claimant neither qualified to
demand the benefits of the act, nor by previous compliance with the preliminary conditions, made subject to the duties imposed by_ it. The
right to tax lands carries with it the right to seize and seJI them in default
of payment. For these reasons I am of the opinion that the right to tax
lands of the United States, selected and entered under the homestead
law, does not accrue to the state until the expiration of the period of
residence and cultivation, and until the final proof required by law shall
have been made and approved, and the final homestead certificate issued
to the applicant.

J. E.

MILLER

ET AL.

Taxalion.-The Interior Department cannot decide questions of taxation of lands, as it
has no power to adjudge ultimate questions of titles, but can only act upon matters
preliminary to and connected with the issue of patents.
Palml.-The
patent of the United States is not a warranty, but simply conveys the fee
to the land in question.
&cretary SCHURZ lo HON. J.B. WEAVER., Fr/Jruary 7, 188o.

The parties complain that they are unjustly assessed for taxes on such
lands, and cite the decision of the Supreme Court of Nebraska, in the
case of Bellinger vs. White (S Neb. 399) holding that under the laws of
that State, taxation may be legally imposed upon lands taken as homesteads as soon as the right of the party to make final proof and receive
patent is complete, by residence and cultivation for five. years, although
he may not in fact have yet made such proof and paid the final fees.
They desire the opinion of this department upon the question ; and
also ask to be informed whether or not the patent of the United States is
a warranty of title which will protect them when issued and defend them
against tax claims; the reply of the Acting Commissioner to. the effect
that the executive officers of the government cannot adiudge ultimate
questions of title, but can only act upon matters preliminary to, and connected with the issue of patent, not being satisfactory to them in this regard.
In answer to the inquiries presented I can only reply, that the patent
of the United States conveying public lands is not regarded, either by
the executive or judicial department, as a warranty of title, but is simply
a conveyance of the fee, and that the letter _of the Acting Commissioner
correctly states the jurisdiction, practice, and opinion of this department
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in the matters referred to. Whatever of legal instruction may be required
in the enjoyment or enforcement -of private rights under the title conveyed must be sought in the courts.
·

B.-ADJOINING

FARM ENTRY.

DOUGLA$S DUMMETT.
Half Interest.-Where it is shown that a homestead entry was made for the use of an
adjoining farm by a party who owns only a half undivided interest in an original farm,
S11Ch
homestead entry will be passed for patenting, if the law bas been complied with
in other respects .
Aeling Commissi1merLIPPINCOTT lo Reg. and Rec., Gainewille, Fla., Feb. 24, 1876.

I am in receipt of the application of Miss Anna Dummett, executrix
of Douglass Dummett, deceased, to amend the homestead entry of said
Douglass Dummett, to an entry for the use of an adjoining farm, and also
make final proof in the county wherein the party resides. .
On examination of the case in question, I find that Dummett entered
Lot 2, Sec. 33, Town. 20, Range 36 S. and E.., on the 18th day of April,
1868, per homestead No. 3008, and the original papers on file in this office
show said entry as made for settlement And cultivation .
In the evidence submitted by the executrix, it appears that Douglass
Dummett intended to make said entry as an adjoining farm homestead;
that he made valuable improvements upon the same, and continued the
cultivati~n from the date of the entry to the date of his death, a period of
nearly five years.
The evidence also satisfactorily shows that said Dummett, deceased,
owned a one-half undivided interest in the original farm, and that he had
resided on the same over twenty years.
Furthermore, it is shown that both the parties owning the undivided
original farm, viz: Gen. W. J. Hardie and Douglass Dummett, are dead,
and that the said farm has been sold by the direction of the Probate Court,
and the proceeds equally divided between the heirs of both parties.
The evidence of bona fide residence on the original farm and cultivation
of the adjoining farm homestead being satisfactory, the only question that
arises in this case is that of ownership; but as it is clearly shown that the
homestead party was the real owner of a one-half undivided interest in the
original farm, and that said farm was never divided or sold until after
the death of the settler, I am of the opinion that the entry in question
was legal in its inception, and therefore the executrix should be allowed
to make the final proof for the benefit of the heirs of Douglass Dnmmett,
deceased. The evidence submitted being conclusive that it was the intention of Dummett to make said homestead entry for the benefit of an
adjoining farm, the necessary change has been made, and you will advise
the executrix, Miss Anna Dummett, of St. Augustine, Fla., of the facts,
and allow her to make the final proof in the county where she resides before any officer authorized to administer oaths, whose official character is
duly authenticated under seal.
When such proof is received with the proper fee. and commissions, to
complete the entry, you will issue the final papers in the case and trans mit them, together with the proofs, to this office.
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HUGH C. WATSON.
A,t qf June 21, 1866.-The

restriction contained in the first section, act of June 21,
1866, does not prohibit an additional farm entry to the extent o{ 8o acres. Such prohibition 0·01 being expressed, should not be inferred.
Surelary CHANDLER /q C"'11flzissiq,ur BURDETI, April 12, 1876.

. I have considered the appeal of Hugh C. Watson from· your decision
of June 14, 1875, restricting his-additional farm entry to 40 acres.
December 6, 1867, Watson made additional farm entry on the S. W.
¼ of N. E . ¼, and N. W. ¼ of S. E. ¼(,section 21, township 19 north,
range 13 west, additional to the N. E: ¼ of S. W. ¼ of section 21,
Harrison• Arkansas.
·
You held the same for cancellation as to the S. W. ¼ of N. E. ¼, for
the reason that under the provisions of the act of June 21, 1866, for the
disposal of the public lands for homestead -actual settlement in the States
of Alabama, Mississippi, Louisiana, Arkansas and Florida, he could enter
but 40 acres, as under said act a settler was entitled to but 8o acres of
minimum land.
I do not think the restriction contained in the first section of the act
as follows: " That until the expiration of two years from and after the
passage of this act, no entry shall be made for more than a half-quarter
section, or 80 acres," prohibits an additional entry of ~o acres. Such
prohibition is not clearly expressed, and it should not be inferred. The
party was entitled to make an en.try of the number of acres specified in
the act.
Your decision is therefore reversed.

WILLIAM GREGG.
DlJU6leMi1timum.-A party who owned eighty acres of land made an adjoining farm
entry of eighty acres double minimum land.
CqmmissilJIUrWILLIAMSON to Reg. and Re, ., Tqpehl, Kan., :July 19, 1876.

I am in receipt of the Register 's letter, relative to H. E. No. 2445, by
Wm. Gregg, for the S. ¾ of the N. E. }i of Sec. 20, Tp. 5 S., R. 10
E., containing 80 acres double minimum land. You state that Mr.
Gregg alleges to have made said entry as an adjoining farm homestead,
and at the date thereof he owned and resided on the N. ½ of said
quarter section, and has continued to reside thereon to the present time
and improved and cultivated the land embraced in his entry upon which
he now wishes to make final proof.
The records of the office fail to show that the said H. E. No. 2445
was made a-; an adjoining farm homestead. If, however, such was the
case, you "ill call for a new affidavit of the proper form, describing the
tract which he owns and upon which he resides as his original farm, and
showing that he owned and resided upon the same at the date of his
entry.
.
With regard to your question as to whether he will be allowed to retain
more than 40 acres, by reason of the land being double •minimum, I
have to state that under the present rulings of this Department, Mr.
Gregg will be allowed to prove up on the entire tr-act covered by his
entry, upon furnishing the required affidavit.

r
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WILLIAM STACKHOUSE.
Waiver-Addi/i()11Q/ HDt1Ust1ad.-While a qualified party cannot take more than the
maximum number of acres he is entitled to as an additional homestead claim, he may
take less, and his election to take less is to be considered a waiver of his claim under
•
section 23o6Revised Statutes to a larger quantity.
Cana/latiMt-Additirmal
H1J»us/1ad.- But when the additional homestead claim was
filed for 40 acres without 'previous notice being gi•en to the homesteader that a portion of his original entry of 120acres had been canceled, the application for 40 acres
does not waive the claim for the full amount .
Secretary ScHuaz lo Commissitmtr WILLIAMSON, Marci, 30, 188o.

I have considered the appeal of William Stackhouse from your decision
of June 5, 1879, rejecting his claim to an additional entry of land under
section 2306 U. S. Revised Statutes.
Stackhouse made homestead entry No. _7ps,April 16, 1870, of . the S.
W. ¼ of S. E. ¼ and S. ¾ of S. W. ~ of section 28, township 35,
range 26 W., Boonville District, Missouri. Your office finding that the
S. W. ¼ of the S. E. ¼ of said section had been entered by one Andrew
Masters, July 30, 1858, and patented November 1, 1859, canceled Stackhouse's entry to the extent of the conflict, March 1, 1872; but in the
letter of that date notifying the local officers of the cancellation, the
tract was described as the S. W. ¼ of S. E. }(·, 28, 25, 26, instead of
28, 35, 26. However, the entry was referred to by its number, thus:
Homestead 7515, W. Stackhouse, April 16, 1870.
On March i3, 1875, Stackhouse made final proof for the entire 120
acres, and on the 22d of the same month final certificate No. 1756 was
issued to him for the same. On the 10th of May, 1875, Stackhouse made
an additional entry of 40 acres at the Susanville office, California .
July 16, 187~, your office suspended the original entry, and on October
3, 1876, held 1t for cancellation as to the S. W. }( of S. E. }( of said
section, and canceled it to that extent May 5, 1877. In November, 1877,
Stackhouse made out and filed papers for another additional entry of 40
acres, which you rejected because he had already had one additional entry, to wit, the entry of May 10, 1875, for 40 acres.
It was decided by this department in the case of Au~t Block, April
4, 1876 (Copp's L. 0 ., Vol. 3, p. 21), that but one additional entry can
be allowed under section 2306 of the Revised Statutes. That has become
a general rule for the administration of the additional homestead law, and
it should govern all cases coming withing the reason of the rule.
In laying down that rule, my predecessor stated as follows: "While a
qualified party cannot take more than the maximum to which he is entitled, he may take less; and his election to take less is to be considered a
waiver of his claim to a larger quantity."
With this I fully agree. But the question in the case under consideration is whether or not Stackhouse has elected to take only 40 acres, and
thus has waived his right or claim to a larger quantity within the meaning of the above rule. I think he has not. There is no doubt in my
mind that his original entry was canceled as to said conflict March x,
1872, notwithstanding the misdescription of the tract in the letter of cancellation; for the number and date of the entry, and the name of the
entrrman, .were correctly stated ; but it does not appear ·the not ice of such
cancellation was brought to Stackhouse. If it had been, he would have
been bounq by it, notwithstanding the clerical error . On the other hand,
if there had been no error, under the circumstances of this case the fact
of the cancellation could not be set up as a bar to his right to the full

,.
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quantity of 80 acres additional. The case turns upon the fact whether or
not he had timely notice of the cancellation . There is nothing in the
papers of the case, or in the files of the original entry, to show that he
had notice of such cancellation prior to making his additional entry May
10, 1875. On the other hand, the records of your office show that he
made final proof, and received patent certifi<;ate for the land originally
entered, and afterwards, and before his entry was suspended, July 16, 1876,
he made an additional homestead for 40 acres.
Thus it appears, prima facie, that he had no knowledge of the cancellation at the time he made said additional entry, and that he had a right to
believe that his original entry was for 120 acres, for which he would receive patent, and that his additional right was for but 40 acres. Being
thus misled, and in ignorance of the actual condition of his original
entry when he made the additional entry of 1875, he cannot by any principle of law or justice be deprived of his right under the statute to the
full quantity of 160 acres of land.
Your decision is reversed, and if the papers are in all respects regular,
you will issue the usual certificate .

C.

ADDITIONAL ENTRIES UNDER ACT OF
MARCH 3, 1879.
FEE AND COMMISSION.

Aeling Commissioner HOLCOMB lo Reg. and Rec., Ea" Claire, Wu., June 30, 1881.

In. all cases of additional or new entries under the provisions of the act
of March 3, 1879, you will · allow the same without any additional payment of fee or commissions, without regard to the area of land heretofore
entered, or ap{llied for, or the amount of fee and commissions previously
paid.
MALCOLM GILCHRIST.
ENTRY OF I 20 ACRES ALLOWED.

ADDITIONAL

Aeling Commissioner HOLCOMB to Reg. and Ru., Montgomery,Ala., :Jun, 6, 1881.

I am in receipt of the Receiver's letter of the 21st ultimo, transmitting,
the appeal of Malcolm Gilchrist, by his attorney, Adolph Munter, Esq.,
from your decision rejecting his (Gilchrist's) application foran additional
homestead entry, under the provisions of the Act of March 3d, 1879.
An examination of the records of this office shows that Mr. Gilchrist
entered /orly acres of double minimum land, on the 10th of J)ecember,
1869, which was patented to him on the 5th of August, 1875. If the
petitioner did not serve either in the United States Army or Navy during
the late war, as shown by his petition, he was restricted to eighty acres,
and is now entitled to make an additional entry of one hundred and
twenty acres, should there be that amount of land adjoining his homestead.
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F. D. PACKARD.
Transmuting Pre-nnj>titm Filing.-A party who has resided on a tract five years may
transmute his pre-emption filing to a homestead entry and give notice to prove up on
the same day.
.
Five Years' Residmu.-A
party who bas resided on a tract for five years without any
filing may enter and give notice to prove up on the same day.
Ctmtmissitmer McFARLAND lo F. D. PACKARD, Wadma, Kansas, August 1,1881.

A person who has resided upon a tract of public lands for five years
under a pre-emption filing may tra,nsmute his filing to a homestead entry
under acts approved March 3, 1877, and May 27, 1878, and make final
proof on the same day, provided he has previously published notice of
intention to do so, in the manner prescribed by the act of March 3, 1879.
In such cases, the notice should state that the party intends to change his
pre-emption filing to a homestead entry and make final proof thereon upon
the day specified in the notice.
One who has resided upon a tract of unappropriated public land continuously for the period of five years, without any filing for the same, may,
in accordance with the ruling of this office under the act of May 14, 1880,
make a homestead entry for the land and give notice on •the same day of
his intention to make final proof, and after legal publication of said notice,
make final proof the same as though his entry had been made at the time
of establishing residence upon the land.
·

FRANK BUFFMIRE.
One Yt-ar's Residmce.-Patent cannot issue on an additional homestead entry until the
party has resided on and cultivated such additional entry tract for at least one year
from date of the new or additional entry.

Acting Commissioner HOLCOMB lo Reg. and Rec., Denver, Colorado, :June 10,

1881.

The original homestead entry of Frank Buffmire, No. 3649, Jan. 28,
1878, and his additional entry, No. 4320, made Oct. 6, 1880, under the
act of March 3, 1879, covering the S. W. ¼ of Section 4, 4 N., 67 W.,
were commuted to cash entry 3248, on November 13, 1880. The additional entry was made fessthan two months previous to the cash entry.
The act of March 3, 1879, provides that no patent shall issue on new or
additional entries made thereunder until the parties have actually and in
conformity with the homestead laws occupied, resided upon, and cultivated the land embraced therein at least one year, that is, one year from
date of new or additional entry. The party is regarded as entitled to
credit for the period of residence upon the original entry tract, and cultivation of the additional entry tract, so far as relates to the latter tract
from Oct. 6, 1880, and, therefore, in view of the provision of law mentioned, he will be required to make proof not sooner than Oct. 6, 1881,
showing such residence and cultivation for at least one year from Oct. 6,
• 1880, in order to be entitled to a patent for this tract. When the proof
is furnished, the matter of issuing patent will be considered.

......
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A~TON RAGER.
Law Un«mdititmal.-A new entry under the act of March 3, r879, may be allowed, notwithstanding a settlement on the laud embraced in the original entry was not made, as
the privilege allowed by the law is unconditional.
Commissioner WILLIAMSON to Reg-. and Rec., Carson City, Nevada, Marc4 26, 1881.

By letter of October 15, 1879, you forwarded a relinquishment of the
following homestead entry :
No. 262, Anton Rager, Nov. 20, 1876, for W. ¾ of N. W. 3( Section
28, 19 N., 19 E., 80 acres, within limits of Central Pacific Railroad.
The relinquishment was accompanied by affidavit stating that party was
not entitled to enter under the statutes for the benefit of soldiers and
sailors ; it was made conditional upon the party being allowed to make
a new entry elsewhere under the act of March. 3, 1879. In view of the
nature of the relinquishment and existing instructions, proof as to settlement of the land in the original entry was called for by letter to you of
July 29, 1880, and action on the rehnquishment deferred. With your
letter of the 26th inst., you forwarded in response, proof showing settlement and impr.ovement of the land for a period commencing prior to
entry, and ending in December, 1878. The relinquishment was made
October 15, 1879.
·
The matt~ of whether the party remained upon ihe land until date of
relinquishment, for the purpose mentioned, need not be considered . By
the terms of said act, it was evidently the intention of Congress to ~rant
to parties theretofore restricted by law to entry of 80 acres of land m an
even-numbered section, enhanced to the double minimum price of $2.50
per acre within the granted limits of any railroad or military road, the
privilege of making new entry elsewhere, if he should so elect, in preference to remaining on the ori)pnal entry tract. This privilege is granted
without qualification as to residence upon, improvement, or cultivation
of the original tract ; but provision is made in the act allowing the party
credit on making final proof on the new entry for period of settlement
and cultivation of the tract in the original entry ( that is, if settlement
had been made), not exceeding four years.
The law is particular in requiring at lea.5ton.e year's settlement and
cultivation as .to the new entry tract; but not as to whether any part of
the statutory period of five years' residence and cultivation shall have
been completed, in respect to the original tract, to entitle the party to
make a new entry.
It has been deemed advisable to call for proof as to what the party has
done in respect to the original entry tract, for the reasons stated in circular of October 1, 1880, page 19. Final proof, however, on new entries
under said act, in addition to covering period of settlement and cultivation of the tract in the new entry in each case not less than tme lear,
should cover the period of settlement and cultivation of the onginal
entry tract, if a party claims credit therefor.
Mr. Rager will be allowed to make a new entry under said act. His ·
original entry, 262, is hereby cancelled, and you will so note in your
records. The proof and papers sent up will be retained in this office, and
the officers of the Grand Island, Nebraska, land district, to whom application has been made by the party to make new homestead c!ntry, will be
furnished with a copy hereof.

.
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EDMUND D. SEWALL.
CasifEnlry.-A
homestead claimant, otherwise qualified, may make an additional homestead entry under the act of March 3, 1879, notwithstanding his original homestead
entry was changed to a cash entry under the act of June 15, t88o.
Acting Commissioner HOLCOMB lo Reg. and Rec., Fergus Falls, .Minn., july 1, 1881.

With your letter of April 16, 1881, you transmitted proof made by
Edmund D. Sewall, under circular of this office, dated September io,
1879, for the purpose of securing his right to an additional homestead
entry under act of March 3, 1879, his original entry, No. 3862, N. ¼ S.
W. ¼ 20-128-45, having been made Much 19, 1878, at which time he
was restricted by law to eighty acres, the land being of the double minimum or 1:z.50class.
By my letter "C," of the 29th of April, _youwere instructed to allow
the additional entry, although the party had'not fully complied with legal
requirements respecting residence upon his original homestead.
Under date of May 14, 1881, you inform this office that Mr. Sewall,
immediately after making the proof referred to above and filing his application for an additional entry, made cash entry No. 2266, under act of
June 15, 1880, for the land embraced in his original entry; and you ask
whether 6 under existing circumstances, " he is entitled to an additional
entry under act of March 3, 1879, and if so, what conditions are necessary for him to obtain patent for the tract."
1 am of opinion that the party's right to make an additional entry
under the act of March 3, 1879, remains, though he may have changed
his original homestead to a cash entry under the act of June 15, 1880.
Upon making such additional entry, the party will be required to establish an actual residence upon the land embraced therein, and \:Ontinue
the same with cultivation for such time as may be necessary, with the residence upon and cultivation of his original homestead prior to date of cash
entry, to aggregate the full legal period of five years.
The act of March 3, 1879, provides that "any person w~o has, under
existing laws,.taken a homestead on any even section within the limits of
any railroad or military road land grant, and who, by existing laws, shall
have been restricted \o eighty acres, may enter under the homestead laws
an additional eighty acres, adjoining the land embraced in his original
entry, if such additional land be subject to entry." You will observe
that .the only conditions precedent are that the original entry shall have
been made prior to the approval of the act, that the land entered shall
have been of the class described, that the party shall at date of original
entry have been restricted by existing laws to eighty acres, and that the
land applied for must be contiguous to the original homestead and subject to entry. In the case under consideration the conditions necessary
to entitle the party to additional ~rivileges are shown to exist, and the
party is undoubtedly entitled to avail himself of those privileges, although
his original homestead has been changed to a cash entry.
A party who had thus changed his homestead entry could not make a
new entry under the act of March 3, 1879, for the reason that there is no
provision of law under which a valid cash entry may be surrendered, and
the act referred to requires that a party see"kingto make a new entry
under its pPOvisions must surrender his original entry to the United
· States for cancellation befor,e the right to make a new entry can be extended to him.
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JEREMIAH

McCARTHY.

in this case stated as showing good faith. Party allowed to
make entry under act of March 3, 1879.
Commissioner McFARLAND lo Reg. and Rec., Wa Kuney, Kansas, October4, 1881.
Good Faith.-Circumstances

I am in receipt of your letter of date May 23, 1881, transmitting the
affidavit of Jeremiah McCarthy, duly corroborated, in which he alleges
that he is the identical party who made homestead entry No. 2085, October 1, 1878, for the S. ½, S. E. ¼ of Section 28, in T. 13 S., R. 22 W.,
that he did not serve (or nine.ty days in the army or navy of the United·
States during the late war of the rebellion, consequently he was restricted
to eighty acres of double minimum land at the time of making said entry.
That at the time of making said entry, one Daniel H. Quinn made
homestead entry No. 2083 f•r the N. ½ S. E. ¼ of said Section 28.
That on or about the 25th day of February, 1879, both he McCarthy
and Quinn, built each a house on his respective claim, as they supposed,
but in some six months thereafter it was discovered that both had made
mistakes, in that he, McCarthy, had built his house upon the tract of land
entered by Quinn, and that Quinn had built his house upon ·the tract of
.
land entered by himself, McCarthy.
That Quinn afterward abandoned his said land, and for tnis reason he,
McCarthy, initiated a contest against the validity of said Quinn's claim,
and subsequently procured the cancellation of Quinn's said homestead
·
entry, No. 2083.
McCarthy further represents that the house in which he has continuously resided, built by himself, on the tract of land entered by Quinn,
is worth about five hundred dollars ; and that he has made other and
valuable improvements on said land.
He further alleges that he has broken and had under cultivation about
10 acres of the land covei:ed by his said homestead entry, and that he
continues to cultivate the same.
That after procuring the cancellation of Quinn's said entry it was his
desire to enter the tract therein embraced, as an additional "to his original
entry, under the provisions of the act of March 3, 1879, but being unable
to furnish satisfactory evidence regarding residence upon the tract of land
entered by himself, he therefore asks that in view of the circumstances
_surrounding his case, he may be permitted to amend his said homestead
entry, No. 2085, made October 1, 1878, for the S. ¾ S. E. ¼ o( Sec.
28, m T. 13 S., R. 22 W., so as to embrace the entire southeast quarter
of said section, town and range, under the provisions of the act of March
3, I 879.
You recommend, in view of the mistake innocently made by afliant, in
placing his house upon the wrnng tract of land, and in view of his good
faith evinced by the valuable improvements made by him, that· his petition be granted.
The act of March 3, 1879, authorizes additional entries to be made on
the terms herein prescribed, but not additions to be made to the entries
previously made by amendment, as proposed by him. There is no law
for it.
Although McCarthy has not fully complied with the legal.requirements
respecting residence upon his original entry, I am of the opinion, however, that he is entitled to the benefits of the act of March 3, 1879. You
will therefore advise him, McCarthy, that he is authorized to make an
additional entry of the N. ,¼ S. E. ¼ of said section 28 (said tract ad-
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joining the land embraced in his original entry, and the same appearing
vacant and unappropriated), under the provisions of the act of Congress
approved March 3, 1879; or under the same act, if he so prefers, he may
surrender his existing entry, and make a new one to include the entire
quarter-section.
JOHN CASSON,

ET AL.

&ltlrmmt.-In
additional homestead entries under the act of March 3, 1879, no credit
for period of settlement prior to entry is allowed. The act careful!)' reviewed.
Com,,,isswnrr Wll.LIANSON lo Rec. a/Id Ru., Dm11rr, Colo., Nw. 27, 188o.

Your attention is called to the following homestead entries : * * *
The additional entries in each case were made under the act of March.
3, 1879, and the final certificate describes the tracts in both the original
and additional entries . Final proof in each case was made long prior to
the expiration of one year from date of original entry. In the proofs,
settlement on the additional tract is testified to as of the date of settlement on the tract originally entered.
The period of settlement and cultivation required in homestead cases
by the original statute, is five years from date of entry .
•
-This is the period of settlement and cultivation, and it commences in
all cases at date of entry, except as provided in subsequent laws, flllowing
credit for previous pre-emption and homestead settlement. I hold that
the cases under consideration are not affected by the laws granting the
credit above mentioned.
The act of March 3, 1879, requires of the party to an additional entry,
residence, with occupancy and cultivation of the tract taken as additional
for five years from the date of entry thereof, less the time to be deducted
on account of resi<;Ienceand cultivation on the original entry, which shall
not exceed four years in any case. In this class of entries, the party, if
still resident on the original entry tract, will not be required to remove
therefrom to the additional entry tract, as the two forming one body of
land, residence on either is regarded as satisfying the legal requirements.
The act of March 3, 1879, allows credit for period of settlement on
the tract embraced in the original entry, as above stated, with the follow~
ing proviso, the exact language of which must be here considered .
" That in no case shall patent issue upon an additional or new homestead entry under this act until the person has actually and in conformity
with the homestead laws occupied, resided upon and cultivated the land
embraced therein at least one year.-"
I do not think that Congress intended that credit should ,beallowed
for a period of residence upon, and occupancy and cultivation of the additional entry tract, or occupancy and cultivation thereof in connection
· with residence upon the original entry tract, as the case may be, pn ·or to
date of additional entry, in computing the period that such requirements
are demanded to be fulfilled by the said proviso. The act says that the
land embraced therein (the land embraced in the additional or new entry)
shall be occupied, resided upon, and cultivated, at least one year. It
does not merely require the performance of the conditions mentioned for
a period of time not less than one year, but that the requirements shall
be fulfilled upon a tract that has been mitred.
Since it is not provided
therein that settlement prior to entry could in whole or in part satisfy the
requirements thereof, it must not ~ inferred.
It may be urged that the parties are entitled to credit for periods of
26
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settlement prior to additional entry, in view of the provisions of the act
of May 14, 1880, and the existing rules of this office thereunder. The
third section of this act provides that a homestead settler shall have the
same time in which to file his application as is allowed pre-emptors to
put the claims on record, and the right of the homesteader shall relate
back to date of settlement . In view of these provisions, certain homestead parties have been allowed credit by this office upon making final
proof, for period of settlement prior to date of actual entry, because of
the fact that the provisions are retroactive in character, and the view held
by this office that when Congress said " the n'glzt shall relate back to date
of settlement, the same as if he settled under the pre-emption laws" the
intention was to allow parties credit for period of settlement prior to
entry in connection with tlzt n'glzt to hold the land, since pre-emptors are
entitled to credit for period -of settlement previous to filing. I do not
think that the provisions of this section are applicable to the cases under
consideration. It contains no repeal provisions, and is of general nature.
It employs the words on"ginal miry, and has reference only to original
homestead claims, and cannot be held to modify or change the specific
requirements of the act of 1879, grantin~ an additional privilege not
theretofore allowed to be exercised by parties not entitled to the benefits
of the soldiers' and sailors' homestead statutes.
As the parties are entitled to credit for a period of four years, they will
be requited to make proof showing compliance with the law in respect to
the additional entry tract for the period of one year from date of entry.
The proof should consist of the affidavit and testimony in the usual form,
so drawn up as to suit the cases in respect to what is required to be shown.
The proof should be made before the proper officer, as required by law.
Casson may do this before the expiration of the statutory period of seven
years from date of original entry, and when the proof is forwarded here,
the matter of issuing patent will be further considered.
In case of Truax, seven years from the date of the original entry expired in December, 1879. He was not entitled to make proof on the
additional entry within said statutory period. His final certificate is,
therefore, held for cancellation to the extent of the N. ¼ of S. E. }(,
and when proof is filed, final certificate should be issued under current
number and date, and reported in your returns. Truax must show also
that he was not entitled to enter under the statutes for the benefit of
soldiers and sailors.
As in the cases of Casson and Truax, notice of intention to make final
proof on the additional entry was published, further publication of such
notice will not be required.
It may be that it is possible for Hill to make proof before the expiration of seven years from date of original entry; but inasmuch as notice
of intention to make proof on the additional entry was not published,
publieation must be resorted to. He must also show that he was not entitled to enter land as a soldier or sailor of the late war. When the
proofs required af Hill are received here, the matter of the final certificate will be considered.
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EDA M. CARNOCHAN-NEE CADY. •
woman having married is not disqualified from making an additional homestead under the act of March 3, 1879.
Commissioner McFARLAND lo Reg. and Rt. ., Visalia, Cal., Stj>tem6tr 29, 1881.

Married Ptrson.-A

1 am in receipt of your letter of the 25th ultimo, transmitting the
application of Eda M. Carnochan to enter the S. ¼, S. E. ¼, Sec. 30,
Tp. 20 S., R. 25 E., under the provisions of the Act of March 3, 1879,
as additional to Homestead Entry No. 23,960 for the N. ½, S. E. ¼, of
said Section 30. You refused to allow the entry for the reason that she
is now a married woman, and therefore is disqualified from making a
homestead entry, and submit the case to this office for instructions.
The records of this office show that on May 24, 1877, Eda M. Cady
made homestead entry No. 2390, for N. ¼, S. E. ¼, Sec. 30, Tp. 20 S.,
R. 25 E., and on September 13, 1879, commuted the same to cash entry,
No. 3230, in the name of Eda M. Carnochan, her present legal name.
The land thus entered was rated at $2.50 per acre, and she was restricted
by existing laws to an entry of eighty acres.
The act of March 3, i879, provides that "any person who has, under
existing laws, taken a homestead or any even section within the limits of
any railroad or military road land-grant, and who by existing laws shall •
have been restricted to eighty acres, may enter under the homestead laws
an additional eighty acres of land adjoining the land embraced in his
original entry, if such land be subject to entry."
Mrs. Carnochan, nee Cady, was qualified to make the original homestead entry, and was restricted to eighty acres. The act of March 3,
1879, is remedial in its provisions, and m order to place those who had
already made entries up<>nan equal footing with those who might thereafter enter double mimmum land, ~anted them the privilege of making
additional entries. The fact of Miss Cady having married does not, in
my opinion, disqualify her from availing herself of the provisions of said
act.
You will allow Mrs. Carnochan to perfect her entry.

ANNIE ANDERSON.
Widow.-The Act of March 3, 1879, comprehends and includes all persons who, in any
manner, by original entry or by operation of law, have succeeded to the right to make
final proof.
Surtln,y KIRKWOOD to u,mmissionn- McFARLAND, Dt.. 19, 1881.

I have considered the appeal of Annie Anderson (formerly Annie Middleton) from your predecessor's decision of February 8, 1881, rejecting
her af plication, as widow of Joshua Middleton, deceased, to make additiona homestead entry of the S. ¼ of N. W. }( of Sec. 14, Tp. 18, R.
x4 W., Grand Island District, Nebraska, under Act of March 3, 1879 (20
Stats. 472).
Joshua Middleton made homestead entrr No. 7338, February 20, 1878,
of the N. ¾ of the N. W. }( of said section, and appears to have complied with the requirements of the law to the date of his death, October
15, 1878.
The reason given by your office for rejecting the claim was that the
right conferred by the act is a personal one, limited to the individual who
made the original homestead entry.
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The act pro'Y'idesfor additional entry upon prescribed conditions, by
"any person who has, under existing laws, taken a homestead on any
even section within the limits of any railroad or military r.oad landgrant," etc. Its provisions are remedial, and while the beneficiaries take
by descriptive words, thus confining the grant to a personal right, the
spirit of the act must be observed in recognizing whomsoever may have
been proper objects of relief, if pointed out with reasonable clearness by
the descriptive lan~age employed.
I am of the opmion that the words, "who has under existing laws
taken a homestead," comprehend and include all persons who in any
manner, by original entry or by operation of law, have succeeded to the
right to make final proof and payment of fees, and take the patent for the
land. As this right is cast upon the widow by operation of law, she must
be held to have taken the homestead under existing laws, and should not,
by narrow and inequitable construction, be deprived of the benefit of the
amendatory statute.
Your decision is accordingly reversed.

GEORGE HILDRETH.
Patmt.-Title by patent from the United States is title by record, and delivery of the instrument is not essential to pass the title.
Patmttti 1.ands.-The Act of March 3, 1879, does not extend the privilege of relinquishment and new entry after title has passed from the Government.
Commissimur W!LLIAMSUN to Reg. and Rec., Crookston, Jl,finn., Fe6. 25, 1881.

It has heretofore been held by this office that the act of March ~• 1879,
does not extend the privilege of relinquishment and new ~ntry m cases
where the title to the land entered has passed from the government to
the individual, inasmuch as such land is beyond the jurisdiction of this
department, though the parties to such entries may make additional entries for adjoining land; and I know of no good reason why the ruling
in this respect should be changed.
.
A case analogous to the one now under consideration was treated by
my letter "C ''. of September 3, 1879, to the Register and Receiver at
Vancouver, W;,tshington Territory. Thomas Robins relinquished his en. try upon which a patent had been issued but not delivered. This office
required him to " furnish a certificate of the recorder of the county in
which the land is situated, that said patent had not been recorded, or the
land transferred or in any way incumbered by him, together with his·own ·
affidavit to that effect," and that he had not served in the army or navy
during the war of the rebellion . It was stated that "upon the receipt of
the patent the required proof of non-incumbrance and the affidavits referred to his entry will be canceled, and he will be allowed the benefits of
the act of March 3, 1879.
• '' In no case will parties be allowed to surrender their claims for the
purpose of applying for the benefits of said act when patents have been
delivered to them."
The letter quoted above was written at a time when it was held by this
office and the department, that the delivery of patent was necessary to
, transfer title. It having been decided by the Supreme Court of the
United States, October term, 1880, in the case of Thomas McBride vs.
Carl Schurz, Secretary of the Interior, that "title by patent from the
United States is title by record, and delivery of the instrument to the
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grantee is not essential to pass title;" the ruling of this office and the
department in this respect has been necessarily changed, and the restriction contained in the last paragraph of the letter above quoted will apply
to all entries for which patents have been issued, whether the patents have.
or have not been delivered . Though it is not necessary to quote the decision of the court for the purpose of applying it to the case now under
consideration, inasmuch as the party's relinquishment endorsed upon the
patent, and acknowledged before the clerk of the court, clearly establishes the fact that the patent has been in his possessipn, and the case is
fully covered by the restrictive clause of the letter quoted.
Mr. Hildreth's relinquishm 'ent is therefore rejected by this office, and
the duplicate final receipt and patent are returned herewith. In my·opinion, that portion of the act of March 3, 1879, relating to the relinquishment of entries for the purpose of making new ones, applies to such entries
only as may be in course of completion, and cannot be construed as authorizing this office to accept a deed for lands, the government title to
which has become extinct by the issuance of patent; an entry within the
meaning of this act' is one still pending in this office awaiting adjudication, which may be treated in an arbitrary manner prior to the issuing of
patent. When a patent has issued upon an entry, being duly signed and
properly recorded, the functions of this office, so far as the land embraced
m such patent is c~ncerned, ceases--except in certain cases where it is
-otherwise especially provided by law, such .as the issuance of erroneous
patents, and for the correction of errors caused by erroneous surveys, etc.
-and this office has no legal authority to cancel a patent by reason of
relinquishment. The claim or entry after issuance of patent becomes a
vested right, and it would not be good policy, nor for the best interests·
of the government, for this office to establish the precedent of permitting
parties to relinquish such rights at will under cover of the act of March
3, 1879. Had it been the intention of Congress to allow persons who
had received patents to relinquish and secure the cancellation of the same,
that body should, and in all probability would, have expressly granted
the right and authorized this office to cancel the patents. Having failed
to do so, I have no reason to believe that such was the intention.
You will in future reject all relinquishments of patented entries executed•
under the act of March 3, 1879, but bear in mind that pP.rsons who have
made entries and were restricted as mentioned in that act, may be
permitted to make additional entries in accordance with its provisions,
although patents may have issued to them upon the original entries.
You will return the patent enclosed herewith to the party to whom it
properly belongs; and treat the duplicate receipt in the usual manner for
surrendered duplicates, making annotations thereon showing the action
of this office in relation to the relinquishment, with a reference to this
letter by initial and date. "Alsonote upon the duplicate receipt the date
of delivery of the patent.

•

406

HOMESTEADS.

D.

RESIDENCE

AND CULTIVATION.

P.HYLORMAN HIGGINS.
Dwelling House.-An entry made under the homestead law is not illegal when, by mistake, the dwelling house is erected upon a different tract from that entered.
Secretary ScHURZ lo Cpmmissioner \ViLLIAMSON, Feb. 12, 1881 .

Referring to your letter of 9th instant, submitting Abstract No. 93, of
suspended homestead entries, for the action of the Board of Equitable
Adjudication, I return case No. 100, of the list embraced therein, being
the. entry of Phylorman Higgins, suspended because he at the first, by
mistake, erected his house a short distance beyond the line of his claim.
On discovery by survey made in 1874, about one year after entry, be
moved the house upon the tract, and has since resided therein.
The entry is entirely legal, and needs no confirmation . (See I Lester,
385, 3 Op. 312.)
BYRNE vs. CATLIN.
Ignorance or Un,ontro/la6/e Cireumslanu.-A party who enters a homestead and at•
tempts to acquire title thereto by going upon the land and remaining over night once
or twice in six months, fails to establish the residence contemplated by the homestead
law; and where it is shown that such failure to comply with the provisions of the law
was not the result of ignorance or of uncontrollable circumstances, the entry should
be canceled.
• Good Failn.-Such cases as the above should not be submitted to the Board of Equitable
Adjudication. Cases goi'1g before this Board are limited to those in which the good
faith of the claimant appears unquestionable.
&,retary ScHURZ lo Commissioner W1LI.IAMSON, Du. 5, 1878.

The evidence shows that from the date of making his homestead entry
[April, 1875] until the date of trial, May 22, 1877, the claimant Catlin
has not resided upon the land. According to his own testimony, he has
in no sense made the tract his home, or his residence within the true intent and meaning of the statute, as during that long period he has slept
in the house u'pon the tract but a very few times. On the contrary, he
resided with his father, at the home of the latter, a few miles distant.
No good excuse is given for this non-compliance with the law, neither
sickness nor ignorance, and .under the circumstances the plea of poverty
cannot be considered valid or reasonable.
·
Catlin asserts that one reason why he did not reside upon his claim was
that his wife refused to accompany him. He was married November 10,
1875, seven months after making his homestead entry, during which time
he does not appear to have made any efforts to reside upon the tract. He
further testifies that he first requested his wife to go and reside with him
on the claim in April, 1876, one year after date of entry.
He separated from his wife June 29, 1876, and from that time until the
date of trial, he does not appear to have made any attempt to reside upon
his claim:
His wife testifies positively that she did not refuse to· reside with hi.,m
upon the claim, but that she was ready to do so.
I agree with you in the conclusion that he has not complied with the
requirements of the law in the matter of residence, but that he is one of
a cP.Lssof claimants who do not reside upon the land entered by them,
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but seek to keep up a residence thereon by going thereto and remaining
over night once or twice in six months.
Notwithstanding your finding of facts, however, you state that in view
of the recent action of this departmeni your office would not be justified
in cancelling the entry, but that the contest should be dismissed, and the
party allowed to establish his residence upon the land, and to continue
the same for a period of five years, and that any future neglect in complying with the terms of the law in the matter of residence will, if brought
to the knowledge of your office, be a sufficient cause for the cancellation
of the patent.
·
No decisions of the department are cited upon which this conclusion
is based, and I am of the opinion that a correct interpretation of the
decisions of the department will not sustain the conclusion drawn.
Some cases have been submitted to the Board of Equitable Adjudication in which it appeared that the homestead claimant had failed to reside
upon the land continuously as required by law. In such cases, I, as a
member of the Board, have declined to concur in the recommendation
of your office that the entries be confirmed, but suggested in such instances that the S@ttlerbe required to reside upon the land for the statutory period, and at the expiration of the same that the case be again submitted to the Board for its censideration. In such cases, however, the
equities were apparent, there were no adverse claims, but final proof had
been submitted from which it appeared there had been a failure to comply with the letter of the law. But even in such cases, the defect could
only be cured by the Board of Adjudication, acting upon equitable principles, in compliance with a special statute.
In the case under consideration it has been shown, in the manner prescribed by statute, that the claimant has failed to comply with the law or
the spirit of the law; hence but one duty remains for the executive officer,
charged with the administration of the law, and that is to execute the
same.
The homestead law is liberal in its provisions, and is liberally construed
by the Department, but the element of good faith in attemptmg to comply with the law must be apparent on the part of the claimant. The
absence of it should in each case cause a forfeiture of the claim.
I am of the opinion that the rule proposed in your decision, viz: that
where a contest has been instituted as provided by law, ·and the fact
clearly established that the claimant has failed to comply with the
requirements of the statute, that said contest should be dismissed, and
the delinquent informed that if he, in future, complies with the statute,
his claim will be pdt-fected, would not result in a correct administration of
the homestead law.
From the evidence submitted, it is clear that Mr. Catlin has, for a
period of more than two years, utterly failed to comply with the plain
provisions of the statute. This failure was not the result of ignorance,
neither was it the result of circumstances which he could not control. On
the contrary, it appears to be an attempt to obtain title to public lands
without a compliance with the requirements of the law. In all such cases
the claims should be rejected.
Your decision is reversed and the entry of Catlin should be canceled.
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JOHN WINEI;AND.
Residence and Cultivation.-The homestead law insists on settlement or residence and
cultivation for a period of five years.
Commissioner WILLIAMSON to W. K. Mi.NDE:SHALL, Wasnin.g-ton,JJ. C.,Auc, 16, 1877.

T~e facts, in br;ief, are as follows: Mr. Wineland made this entry
January 15, 1870, and made proof January 6, 1877. The proof shows
that he had never resided upon, plowed or cultivated the homestead
tract. He lived with his family a quarter of a mile away, and all that
he did to earn the homestead during the seven years was to chop and
burn the timber and brush on one or two acres of the land . At the end
of seven years he was making preparations to build a home thereon.
The reason given for thi_s failure to comply with the absolute requirements of the homestead law, is that Mr. Wineland was afflicted with sore
eyes and has lost the sight of one of them. That is indeed a misfortune,
but the homestead law does not provide for such misfortunes. The law
insists on settlement or residence and cultivation for a period of five
years. To send this case to the Board and to issue patent, on the showing presented, would be, in my opinion, an unwarrantable assumption of
authority.
You say you understand that Wineland has, since making proof, built a
house on the land, and is now residing therein.
If ample proof of this fact be transmitted to this office by the district.
land officers, and good faith be evident, I will then consider whether the
entry in question may not be held in suspension subject to final proof to
be made five years after the date of actual seltlemmt, such proof to be
subject to the action of the Board of Adjudication.

THORSTEN

OLSEN.

Tltree and one-naif Years.-The homestead entry of a party 111ho failed to establish
permanent and exclusive residence on the tract until three and one-half years after
date of entry, should be held in abeyance until the expiration of five years from set•
tlement, and his case be submitted to the Board.
Acting Commissioner BAXTER to Reg. a11dRec., Eau Claire, Wu., Sept. 3, 1878.

It appeared by the final affidavit and the supporting proof, that the
party did not establish permanent and exclusive residence upon the tract
until April 15, 1875-three and one-half years from date of entry.
Your action in rejecting said proof is approved, and you will notify the
party that his entry will be held in abeyance until the expiration of five
years from the date of permanent settlement (viz.: April 15, 1875) when
upon presentation of proper proof, showing continuous residence and
cultivation for said term of years, the case will be submitted to the Board
of Equitable Adjudication for its action. * * * * * * * *

ADAM LICKLIDER .
Additional Time.-Where a homestead claimant has failed to comply with the law in
the matter of residence, he may, under some circumstances, be allowed additional time
to comply therewith.
Commissioner WILLIAMSON lo Reg. and Ru ., Lillk Roel, Ar.kansas, October 22, 1877.

Adam Licklider made homestead entry No. 3481, September 30th,
1870, for the W. ¾, S. E. ¾, section 13, township 5 N., range 17 W.,
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and final proof in the case was transmitted by you May 16th, 1877, for
the consideration of this office, which proof set forth that the settler had
built a house upon the land, cultivated fifteen acres of the same, and
planted an orchard, but that residence was not commenced until November 25th, 1876, "because the heAlth of the settler and his family would
not admit of it." • The party himself states in his final affidavit that "I
was compelled to go north for my health, and as soon as my health would
permit I returned."
By office letter of June 28th last, a supplemental affidavit was required
showing all the facts in the case; and I am in receipt of your letter of
July 31st last, enclosing new final proof by witnesses m this entry.
This evidence develops no new equities in the case, but simply corroborates the above statements, the language being "and was continuously
absent from that time" (i. e. the date of entry) "until the 25th day of
November, 1876. He was so absent because his health was so bad that
he went north to recuperate it, and that after he returned he built a house
on said land.''
It appears, therefore, that the settler has totally failed to comply with
the requirements of the homestead law, in the matter of residenc.e upon
the land for five years immediately succeeding date of entry, which action
is a vital provision of the Jaw.
The case, as it now stands, is ·not a proper one to be submitted to the
Board under existing rules, with a view to the issuance of patent to the
settler. I have decided, therefore, in view of the showing made (the settler having built a house upon the land, and resided therein for a year
past) that it is within my discretion to allow him further time in which to
place his homestead in good standing.
You will accordingly notify Mr. Licklider that his entry is held suspended, and that he will be allowed to complete five years' residence upon
the land, dating from the time his house was built and residence begun,
aforesaid, and proof of five years' settlement and cultivation being transmitted to this office at the proper period, final papers will issue, and the
case be held subject to the action of the Board of Adjudication.

CIRCULAR INSTRUCTIONS OF APRIL 18, 1881, UNDER ACT
OF MARCH 1, 1881.
To (J. S. District Land- Officers.

It has long been a department ruling under section 2297, Revised Statutes, that if a homestead claimant did not establish his residence upon
the homestead within six months from date of entry, such entry might
be contested and cancelled for abandonment.
By act of Congres.c;,approved March 3, 1881, copy appended hereto,
the Commis.5ioner of the General Land Office, in his discretion, may
allow the settler twelve months from date of entry in which ·to commence
his residence on the land, where there may have been climatic reasons
which prevented the establishment of residence at an earlier date.
At the expiration of six months from date of entry, the homestead
party who hac; not been able to establish a bona fide residence upon the
homestead owing to climatic reasons, must file with you his affidavit, duly
corroborated by two credible witnesses, giving in detail the storms,
floods, blockades by snow or ice, or other climatic causes, which rendered it impossible for him to commence residence within six months.
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It will be insisted in each case that the claimant shall exercise all reasonable diligence-in establishing /Jonafide residence as soon as possible
after the climatic hindrances have disappeared ; and a failure to do so
would imperil the entry in the event of a contest prior to the expiration
of one year from date of entry. A claimant cannot be allowed the latitude of twelve months, when it can be shown that he could have established his residence on the land at an earlier day. To the end that
proper data may be placed on file, you will require each settler who seeks
the remedy which said act trusts to my discretion, to furnish a supplemental corroborated affidavit as soon as residence is established by him,
giving date of the completion of his house, its probable value, and the
date of commencing residence therein.
The affidavits called for should be acknowledged as in homestead proof,
before a judge or clerk of the court of. the county in which the claimant
resides, or before a district land officer.
You will transmit such affidavits to this office, to be filed with their
respective homestead papers, and for such action as may be required.
C. W. HOLCOMB, Acting Commissioner.

LOUISA C. ROTHWEILER.
Absmee.-Proceedings to protect his interest where a homestead settler is absent from
his land on account of illness and cannot return thereto.
Commissioner McFARLAND lo A.G. PORTEil, Indianapolis, I11diana, AMg. 17, 1881 •

. Mr. Rothweiler states that his.daughter, Louisa C. Rothweiler, in Octotober, 1878, made homestead entry for the N. E. ¼ of Section 10, in the
township 18 S., R. 1.7 W., Rush county, Kansas, on which land she
erected a good frame house, stable, granary, etc., expending in the neighborhood of $2,000; that she had about fifty acres of said land under
cultivation, when about a year ago, everything on the premises, including buildings, farming machinery, and tools, even the cattle, were
destroyed by prairie fire, out of which his son and daughter barely
escaped with their lives, notwithstanding both were badly burned, and
have only recently reco.vered from their sufferings; that under these distressing circumstances, said son and daughter were brought home, and
the daughter is now absent from the land in question under the provisions of the act of Congress, approved June 4, 1880, although the land is
being kept under a state of cultivation.
He further represents that while his daughter is desirous of retaining
her homestead entry, she will be unable to return to the land by October
1, 1881, .and that he knows of only two ways by which his daughter can
preserve her rights in the premises, i. e. 1st. '' By changing her homestead entry to a timber culture entry, which would enable her to get the
necessary work done and not live on the land;" 2d. "By proving up
and paying $,1.25 per acre for the land;"· and asks whether his daughter
can retain the land in question under either of the provisions mentioned,
and if so, will the transaction in either event necessitate her return to
Kansas?
In reply I have the honor to inform you, as you desire the information
sent to your address, that the records of this office show that Louisa C.
Rothweiler made homestead entry No. 2120, for the N. E. ¼ of Sec.
10, in township 18 S., R. 17 W., October 5, 1878, and the same stands
unimpaired.
·
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Miss Rothweiler, as aneged, is now absent from the land covered by
said homestead entry, under the provisions of the act of Congress ap-,
proved June 4, 1880, which said act makes it "lawful for homestead and
pre-emption settlm on the public lands in the States of Kansas and Nebraska, west of the 6th meridian, where there has been a Joss oi failure
of crops, from unavoidable cause in the year of 1879 or 1880, to leave
and be absent from said lands until the 1st day of October, 1881 ;" and
it is further aneged that she will be unable to return to the land at the
expiration of her leave of absence under said act, to wit: October 1,
1881.

While it is not in my power to suspend the operations of Section 2297
of the Revised Statutes of the United States, which makes homestead
entries liable to contest and the land revert to the Government, on proot
of abandonment or change of residence by the parties for more than six
months at any time, as shown in circular of October 1, 1880, herewith;
yet, if it becomes necessary for Miss Rothweiler to be absent from her
land for a longer period than the time specified by said Section 2297 R.
S., in order to recuperate lost health, and such absence is the cause of a
contest of her said homestead entry for "abandonment," due weight will
be given (in considering such coritest) to the circumstances which caused
the absence.
If, however, she is fearful of jeopardizing her interests in the premises
by encountering trouble of this character, she may proceed under the first
section of the act of Congress approved May 14, 1880, copy herewith, to
relinquish her said homestead entry, and thereafter be allowed to enter
the land so relinquished, under the timber culture act of June 14, 1878;
provided, however, the land is of the character contemplated by the provisions of said act, i. e., "prairie land or other land naturally devoid ot
timber." This ·would make it necessary for her to return, to make the
required timber-culture affidavit in the land district where the land is
situated.
Further, she may, under the second section of the aGt of Congress ap1880, copy herewith, purchac;e the- land for cash at the
proved June
Government price, Jess the fee and commissions already paid.
Therefore, if Miss Rothweiler concludes to avail herself of the benefits
of the act of June 15, 1880, the affidavit required by the regulations
is.sued under said act may be made by her before any qualified officer
having a seal. In this event she must state satisfactorily why said affidavit
cannot be made before the local officers, or before the judge or clerk for
the county where the land is situated.
If the affidavit is made before a Notary Public, the officer must state in
his certificate the date when his commission expires.

1s,

NICKALS vs. BIRD

ET AL •

.Residmu.-Whcrc a claimant leaves his land on account of threats, or fear of violence,
a few days of residence should not be construed as evidence of want of good faith.
Ti,,u.-Under the circumstances of this case, time ahould not be considered u runping
against the defendants.
Commissio,ur McFARLANDto R~. a,id .Ru., Eurela, Nevada, 7a11uary 13, 1882.

I am in receipt of your Jetter of October 24, 1881, transmitting the
testimony taken at hearings held at your office, July II and 12, 1881,
with a record in the proceedings of the contested cases of William W.
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Nickals vs. the parties to the following homestead entries, involving the
, entries, to wit :
No. 159, March 23, 1880, Thompson J. Bird, S. W. ¼, Sec. 17, 2 N.,
52 E. No. 161, March 23, 1881, Peter Winn, S. W. }t of S. E. ¼, 17,
N. ¾ of N. E. ¼, Sec. 20,.and N. W. ¼ of N. W. ¼, Sec. 21, 20 N.,
52 E.
'
The entries were attacked by Nickals on the ground of abandonment,
by affidavits filed April 21, 1881, a period of a year and nearly one month
after date of the entries.
It appears that Nickals has fenced a tract containing about 1,ooo acres,
and that the tracts in said entries are almost entirely within the enclosure.
Nickals states that Bird appeared on the outside of the fence about the
27th or 28th of September, 1880, and commenced the construction of a
small house, which was found partly finished a few days after, and situated within the enclosure; and that in ·May, 1881, Bird again reappeared,
and put a canvas roof on the house. Nickals also states that a spring
had been cleared out and a ditch opened, requiring about two days' work.
Although the testimony of Nickals is to the effect that Bird did not make
settlement until the 27th of September, 188o, his statement is not very
positive as to the date, and is unsupported by his witnesses. On the
other hand, Bird testifies positively that he commenced building the
house on September 20, 1880, and that he was on the land in March and
May, 1881; and in June, 1881, went thereon, and remained there. Bird
is positive 'from dates and circumstances that he commenced improving
the tract on the 20th of September, 1880. At the latter date, six months
.
from date of entry had not expired.
Bird states that the lands having been in litigation, and the decision of
your office against him; he felt unable to risk .expenditure thereon sufficient to establish a permanent residence upon the tract, until informed of ·
the decision of this office in his favor in April, 1881. Bird referred to
the previous contest of Nickals against Burbank, Bird, Winn, et al., which
will be referred to further on.
The testimony in the case of Winn shows that he conveyed lumber to
the land embraced in his entry, May 24, 1881, and that he was then
threatened with violence by Nickals, in consequence of which he, Winn,
left the lumber and returned to Eureka. On June 5, 1881, Winn commenced the erection of his house on the land ; but it appears that he was
unable to finish it previous to the hearing, because of sickness and poverty, and sought shelter with Bird, who lived in the vicinity . Winn was
sick nearly all the time from August 1, 1880, until May, 1881, part of the
time being in the county hospital. These facts were not disputed on trial,
cross-examination being waived, and no evidence adduced in rebuttal.
It would appear, therefore, that it was impossible for Winn to have made
settlement for a period commencing about five months after entry, and
ending subsequently to the initiation of the contest in April, 1881.
Bird and Winn claim under the homestead statutes for the benefit of
soldiers and sailors.
You decided that the defendants had failed to comply with the requiremeots of the homestead law in respect to residence, citing to your opinion as in Bird's case, the decision of the Hon. Secretary of the Interior
in the case of Byrne vs. Catlin (Copp, Vol. 5, p. 146), in which it was
held that going upon the land by the homestead claimant and remaining
over night once or twice in six months fails to establish the residence
contemplated by the homestead law.
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Defendants took an appeal from your decision.
The prior contest of Nickals, against the parties above mentioned, was
made on the ground that the lands, being enclosed and in the possession
of Nickals, were not subject to homestead entry. The contest was commenced April 5, 1880, less than one month after the entries were made;
and on August 31, 1880, before the expiration of six months from date
of entry, you rendered a decision adverse to the homestead parties. The
decision of this office dismissing the contest, dated March 31, · 1881
(Cupp's Land Owner for July, 1881, p. $7), which became final, reached
your office on or about April 15, 1881, m which month the present contest was commenced.
It therefore appears that the homestead claimants were embarrassed by
the possession of Nickals, and the adverse decision of your office, rendered within six months from date of entry, and not set aside until a few
weeks prior to the initiation of the present contest. When the first contest commenced in April, 1880, there was ground for apprehension as to
the result upon the part of defendants, in view of the decisions then followed; besides upon the decision of your office in August, 1880, there
was danger of ejectment by due process of law, in case of inhabitation of
the tracts by them. I do not think that it has been shown as you conclude that the "element of good faith" has been lackin~ on the part of
defendants. The case of Byrne vs. Catlin, cited by you, 1s not analogous
to the one under consideration. On account of the circumstances mentioned, I think that time should not run against the defendants.
I have mentioned testimony relating to a period of time subsequent to
the initiation of this contest, not as relevant to the issue, but in order
that my ruling may be the better understood. It being held that time
should not run against the defendants up to April, 1881, it follows that the
entries at the time of the contest in said month were not subject to attack
on the ground of abandonment under section 2297 of the Revised
Statutes.
Your decision is reversed for the reason given.

.

T. W. LUNING.
.

Grazing Cormlria.-Stock raising and dairy production are-so nearly akin to agricllltural
pursuits, that in grazing countries proof of settlement and use of the land for such
purposes is satisfactory compliance with the homestead law.
Secretary SCHURZ to CHAS. DEVENS, Attornry•Gmeral, Ot:106er-13,188o.

Case No. 84, submitted for the action of the Board of Equitable Adjudication, homestead of T. W. Luning, Pueblo District, Colorado, does
not, in my opinion, require confirmation.
The cause of suspension as
stated by the Commissioner is the failure to make actual cultivation of
the soil, although the land had ~n made the home of the party, and
devoted to grazing purposes for the statutory period.
It was established at an early period of the administration of the preemption law, that in the grazing districts, stock raising and dairy production were so akin to agricultural pursuits as to justify the allowance
of entry upon PJOOfof permanent settlement and use of the land for such
purposes. The same construction should apply to homestead settlement,
there being, in contemplation of law, no difference in the requirements of
the statute respecting the nature of the acts to be performed by the settler.

•
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WALTER M. PRIEST

ET AL.

/

Cultruation.-The requirement of cultivation is one of the conditions · upon which a
homestead entry is allowed . Notwithstanding the peculiarities of land in Colorado,
this condition must be enforced.
What will be accepted as proof of cultivation ,
c,,,,,,,,issionn- WILLIAMSON lo Reg-.and Re,., Dmver, Colo., Marci, 24, 188o.

The following cash entry and homestead entries are suspended, the reason therefor being shown by the remarks following the description of
each, viz. :
Cash entry 3030, March 24, 1879, commutation of lwmestead miry
3697_, WalterM. Pn 'est. W. ¾ ofN . E. ¼, S. E. ¼,'.of_N. W. }.(, and
N. E. ¼ of S. W. ¼, Sec. 3, 9 S., 68 W. No cultivation ; land used
for stock grazing and cutting hay ; no land broken; not stated in proof
whether land could readily be cultivated .
Homestead miry of .Richard Ball, on'ginal number 3187, final cerliftcate 1186. March 28, 1879. N. E . ¼, Sec. 30, 1 S., 67 W. No cultivat ion ; some land broken ; stated in proof that no ''crops'' were raised
on account of lack of water for irrigation ; hay cut.
Homestead miry of Addgunde Kddm, final number, 1202, May 19,
1879, original miry 2677, made by her former husband , Gottlieb Maul,
S. ¾ ofS. W. ¼, Sec. 11 and N. ¾ of N. W. ¼, Sec. 12, 9 S., 63 W.
No cultivation ; no land broken ; land used for raising stock. Character
of land in respect to cultivation not stated in proof.
Homestead miry of .Randolph Bishop, on'ginal number 2916, final certificate 1201, May 17, 1879. N. E . ¼ of S. E . ¼, and S. E . ¼ of N.
E. J( of Sec. 31, and W. ¾ ofN. W. ¼, Sec. 32, 9 S., 62 W. No cultivation; claimant states that one-half acre was broken, but witnesses do
not; land used for grazing and stock-raising ; character of land in respect to cultivation not stated in proof.
By letter to the Register and Receiver at San Francisco, California,
"C," dated April 25, 1879, having reference to the homestead entries of
Patrick Gaffery and others, it was decided in substance by me that actual
cultivation of the entered tract is required to be shown on final proof by
parties who take up lands under the homestead statutes for actual settlement and cultivation. I refer to entries made under section 2289 of the
Revised Statutes, except those made under said section for the use and
benefit of an original farm, in which cases it is sufficient to show such use
in connection with residence upon , and improvement and cultivation of,
the original farm. The requirement of cultivation is one of the conditions upon which entry is allowed, and is accepted by the party in mak ing the affidavit prescribed by section 2290 of the Revised Statutes, and
its performance 1s required to be proven by section 2291 on consummating the entry . It was decided in my said letter that this requirement
must be fulfilled under the law as it stands, and in accordance with the
meaning of the word cultivation, as defined by standard authorities.
I am not unmindful that the character of the lands in the State of
Colorado, where there is but little rainfall, differs from that of those embraced in the rain areas east of the 100th meridian .
In scarcely any case in Colorado can the land be tilled and crops
raised, except by means of irrigation, and in certain «" the parks or
mquntam valleys, the altitude is too great to admit of any crops being
raised except hay. Another fact incidental to the subject is worthy of
remark here, namely, that the act for the disposal of desert lands approved Match 3, 1877, is not applicable to your State, so that the unof-
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fered lands are subject .to entry only (as agricultural) under the preemption, homestead and timber culture statutes.
This condition of the matter has a tendency to retard settlement and
use of the arid lands. The whole subject of the disposal of desert and
pasture lands is before Congress, in connection with the legislation
recommended by the "Lands Commission" created by said body, and it
is confidently hoped that action will be taken at an early day for the benefit of such localities.
The people seem generally to have been led into the belief that the use
of such lands for grazing or cutting hay, may be accepted as a compliance with the law in connection with residence and improvement. Such
acts, however, cannot be considered cultivation, under the most liberal
construction of the requirement and definition of the word. Something
more must be done. If nothing more can be done on account of lack
of water for extensive irrigation, some vegetables may be raised with the
water obtainable where the altitude is not too great; and where it is, if
hay cannot be cultivated, or anything else, the land cannot be considered
as subject to the operations of the homestead statutes.
By the expression "cultivation of hay," I mean breaking the land and
sowing grass seed, where the same may be caused to grow, or improving
the growth of the native grass, so as to make the land what is termed
"hay land" by means of fertilization or irrigation.
It is probable that the homestead settlers above mentioned may be able
to cultivate the lands entered sufficient to show good faith ; for where a
settler can establish a residence for a long period there must, it seems to
me, be water, to cultivate to some extent, as above explained, and I have
concluded, in view of the facts and circumstances mentioned, to allow
them to do this; yet with a view, upon proof that they have done so, to
submission of their entries for the action of the Board of Adjudication.
If the parties refuse to do this, proper action will be taken, in order that
they may have opportunity to take an appeal to the Hon. Secretary of
the Interior. Notify them accordingly, require them to signify their intention in the matter without unnecessary delay, and make due report.
Should they elect to cultivate the land, proof of cultivation must be made
by testimony of claimant corroborated by the testimony of two witnesses, and forwarded here through your office. ·

JEREMIAH

SANBORN.

Reasons for suspending entry in this case.
Commissimer WILLIAMSON to Reg. and Ru., Pue6lo, Colo., Apn1 20, 188o.

The following homestead entry is suspended, for the reasons stated in
the remarks below, viz. :
Original No. 1201, Oct. 16, 1878, final certificate issued same day,
No. 360, Jeremiah Sanborn, N. W. ¼ of N. E. ¼, Sec. 24, and S. ¾ of
S. E. ¼, Sec. 13, 15 S., 58 W., and S. W. ¼ of S. W. ¼, Sec. 18, 15
S., 57 W., commutation of pre-emption declaratory statement 5052, filed
Oct. 16, 1878, alleging settlement Oct. 1, 1873. Land used for grazing
and care of sheep ; proof shows that none of the land had been cultivated ; proof of only one witness furnished ; pre-emption pomestead affidavit and final homestead affidavit give date of settlement as being Oct.
1, 1878, instead of Oct. 1, 1873; 5 years from date of homestead entry
will expire in 1883.
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As will above appear, this party made final entry immediately upon
changing his pre-emption filing !o a homestead entry; claiming credit in
making proof for period of pre-emption settlement, which commenced
over five years previous. I am of opinion that parties in such cases must
show a substantial compliance with all the requirements of the homestead
law, not only in respec~ to residence upon and improvement of the land,
as required by both the· pre-emption and homestead laws, but also in regard to actual cultivation of the soil, one of the essential requirements of
the law ..
Under the pre-emption law, settlement in person, the erection of a
dwelling, inhabitation and improvement of the tract, must be proven.
Under the homestead law, I hold that, whatever the character of the land
may be, cultivation thereof sufficient, at least, to evidence good faith, is an
indispensable requirement, ·a requirement that may be fulfilled on land
suitable for occupancy and inhabitation as a bona fide homestead under
the provisions of the 1aw.
In cases of transmutation of a pre-emption filing to a homestead entry,
such as that referred to herein, the party in making final proof in support
of the homestead entry is entitled to credit for period of pre-emption
settlement in computing the time required to perfect title under the
homestead law by the act of May 27, 1878; but you will observe by"
reference to this act that the privilege is granted, "subject to all the provisions of the law relating to homesteads." Although Mr. Sanborn
failed to cultivate prior to homestead entry, he had yet five years from
date thereof in which by law this requirement might be fulfilled.
Notify him of this decision, and make due report of his election in the
matter, in accordance with instructions communicated to you by letter
of 'the 16th instant. Should he elect to cultivate yet, and furnish proof
thereof, require that new proofs be furnished, consisting of "pre-emption
homestead," and final homestead affidavits, correctly staling- date of se/1/emenl and testimony of claimant and two witnesses in the prescribed form .·

PATRICK GAFFERY

ET AL,

U11fitfor ·cultivation .-Lands not agricultural in character and unfit for cultivation CUI·
not be entered under the homestead laws.
Cultivation s~assar;•-D¢nition .-Cultivation is as essential a condition in the homestead acts as residence. Definition of term . An agreement to cultivate is not a compliance with law.
Commissioner WILLIAMSON lo Reg. and Rec., San Francisco, Cal., April 25, 1879.

The following homestead entries are held for cancellation, for the reason
that the claimants have failed to cultivate the land embraced in their respective entries as required by the provisions of the homestead law, viz:

*

*

*

*

*

*

*

*

The second section of the homestead act of 1862, to secure homesteads
to actual settlers on the public domain, provides that the person applying
for the benefit of this act shall make an affidavit, among other things,
that such application is "made for the purpose of actual settlement and
cultivation.''
The claimants were acquainted with these conditions when
they applied for the benefit of this law, and cannot now deny their force
and effect. Ir was the intention of Congress to give homesteads to per,
sons who would in good faith reside upon and cultivate unappropriated
public land. The instructions issued by this office relative to home:;tead
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entries state that the settler "upon faithful observance of the law in
regard to settlement and cultivation '' fm: the period ·required by law, and
upon making satisfactory proof of his compliance with the law and paying the fees and commissions, shall be entitled to a pat{nt for the land.
The only exception made in the law and instructions, where the use of
land may be substituted for cultivation, is in case of what is known as
"adjoining farm homesteads,'' when • must appear in the final proof that
the party making the entry has for the period required by law continued
to reside upon and cultivate the origlnal farm tract and has buna fide
made use of the adjoining farm as part of the homestead.
In considering the reason and spirit of the homestead law, I am of the
opinion that it was not the intention of Congress that lands hot agricultural in character and unfit for cultivation should be entered under its
provisions; it is plain that such was not the intention in making cultivation one of the essential requirements of the law. Webster defines cultivation to be "the art or practice of cultivating-improvements
for
agricultural purposes-tillage-production
by tillage," and in this sense
must the word in its use here be understood.
·
Cultivation is certainly as much a condition of the law as residence.
If it is in the power of this office to dispense with the requirement as to
cultivation, it may with as much reason dispense with that of residence,
and defeat the object of the law or make its conditions subject to the
caprice of the settler.
But the JI1atter is not left in any doubt; it is not left to the discretion
of either the settler or the officer charged with the administration of the
law, to dispense with the conditions imposed by the law. A case is not
brought within the provisions of the law by an agreement to cultivate,
unless there has been actual cultivation of the land.

MARGARET

S. KISSACK.

lnnoanl Purcltaur.-A party having made a homestead entry failed to cultivate the land,
and sold his tract lo a woman, who, on the plea of being an innocent purchaser for
valuable consideration. applied to have a patent issued to her for said entry: Held, that
the applicant cannot be considered an mnocent purchaser without notice ; that the
homestead right is made depend-;nt upon the perfonl)ance of certain conditions, and
purchasers are bound to know the law and examine the titles they buy.
Acting Commis'r ARMSTRONG lo Reg. and Rec., San Frandsco, Cal., February 19, 188o.

I have received your letter of January 21, 1880, referring to my decision of April 25, 1879, holding for cancellation on the ground of noncultivation, William Frazier's homestead entry No. 2932, dated September 12, 1877, for lots 2 and 3 and S. ¼ of N. W. ¼ Section 1, T. II
N., R. 10 W. (commuted .to military warrant location, act of 1855, R. &
R. No. 1934, dated December 9, 1878), and transmitting the application
of Margaret S. Kissack to have a patent issue for said entry. She claims
to have purchased said land April 22, 1879, in good faith and for valuable consideration, and that "she was not aware that there was anything
wrong with the proof in Frazier's homestead entry; when he presented
the duplicate receipt from the land office she suppused that wac;sufficient
evidence that he was the owner of the land, and had a perfect right to

sell."
The record of this case shows that William Frazier made said homestead entry September 12, 1877, for the tracts described unoffered land,
27
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and made final proof December 9, 1878, that he is a single man without
family, his improvements are of an indifferent character. The testimony
shows that he had not broken or cultivated any of the land nor raised any
crops thereon, but has used the land for grazing purposes. He says
therein:
"I have 6oo sheep on shares. I have not, for want of means, been
able to buy any."
The principal things required of a homesteader to secure his right are :
x. To reside upon the land, and make his permanent and exclusive
home thereon for the period required by law. 2. To cultivate the land
embraced in his entry.
As Frazier had not complied with one of the essential conditions of the
homestead law--cultivation--a condition as plainly stated as residence,
I held his entry for cancellation as stated.
The proposition that Margaret S. Kissack is an innocent purchaser,
without notice of any defects in Frazier's entry, and therefore entitled to
protection, cannot be accepted .
Mr. Frazier made final entry under section 2301 of the Revised Statutes, which permits a homesteader 'to commute his entry to cash at any
time before the expiration of the five years "on making proof of settlement and cultivation as provided by law granting pre-emption rights."
Section 2262 of the Revised Statutes provides that before any person
claiming the benefit of this chapter (pre-emption) is allowed to enter
lands, he shall make oath :
1. That he has never had the benefit of any right of pre-emption.
2. That he is not the owner of 320 acres of land.
3. That he has not settled upon and improved such land to sell the
same on speculation, but in good faith to appropriate it to his own exclusive use; and,
4. That he has not directly or indirectly made any agreement or contract by which the title which he might acquire from the government
should inure to . the benefit of any person except himself; "and if any
person, laking suck oath, swears falsely in the premises, he shall forfeit
the money which he may have paid for such land and all right and title
to the same; and any grant or conveyance which he may have, except in
the hands of btJnafide purchasers for valuable consideration, shall be null
and void."
Does this provide the protection of bona fide purchasers where the
legal objections to an entry are other than those enumerated in said section 2262 ? I think not . It will be observed that the affidavit which he
is required to make by this section relates solely to the pre-emptor's nght
and qualifications to make an entry, excluding proof of his compliance
with the pre-emption law respecting settlement and improvement, and
that the express exception in this section in favor of l;>onafide purchasers
does not apply to cases where proof of se/1/emenl and improvement made
under section 2263 is no/ satisfactory to the officers who are especially
designated by law to receive, consider and pass upon proofs presented.
We find that section 2263 provides that prior to any entries being allow~d
under section 2259, "proof of settlement and imptovement thereby required shall be made to the satisfaction of the Register and Receiver of
the land district in which such lands lie, agreeably lo suck rules as may be
prescn"bed by Ike Secretary of the Inlen'or."

A careful consideration of this law shows the necessity for this requirement, that the matters which a pre-emptor is required to make oath to
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are subjects which cannot be determined by the ordinary testimony
offered· in support of an entry: as for example, a person removes to another land district where the transactions of his previous life are
unknown; therefore, if he should be found subsequently to have sworn
falsely respectii:1g ( 1) his right of pre-emption ; ( 2) that he is not the
owner of 320 acres of lanq; (3) as to his good faith in making the entry
for his own use; and, (4) that he has not made any agreement or contract by which the title he might acquire should inure to the benefit of
any person except himself, "he shall forfeit the money which he may
have paid for such land, and all right and title to the same," etc. But
the matter of his compliall'Ce with the requirements of the law (Sec. ·
2263), as to settlement and cultivation, are matters of fact which are
within the knowledge of his present neighbors; and when their testimony
upon these points is presented this office may pass upon it, and nowhere
in the law is that power denied. Will it be conceded that a homesteader
can declare a nullity the power of this office, exercised in obedience to
the statute, to cancel an entry while the legal title remains in the government, where it is found that the witnesses have sworn falsely? that the
tract involved is in its native state, showing no evidence of settlement
and cultivation, and that the law has not been complied with?
In the well-known case of Myers vs-. Croft (13 Wall. 291), it was held
that the certificate issued by the Register for a patent vests in the preemptor an assignable interest in the land.
Justice Davis, in delivering the opinion of the court in this case, says:
"The act itself is one of a series of pre-emption laws, conferring upon
the actual settler · upon a quarter section of public land the privilege ( enjoyed by no one else) of purchasing it on complying wit!, certain prucn'bed
condih'ons.
" It has been the well-known policy of Congress in passing these Jaws
not to allow their benefit to enure to the benefit of land speculators; but
this wise policy was often defeated.
" Experience has proved that designing persons bejng unable to purchase lands on account of their withdrawal from sale, wotild procure middle men to occupy them temporarily with indifferent improvements,
under an agreement to convey them as soon as they were entered by virtue of their pre-emption right."
"The object of Congress· was attained
when the pre-emptor went wit!, dean hands to the Land Office and /rQVed
uplu's n'ght, and paid the government for his land," * * * '' Jeavmg the
pre-emptor free to sell his land after the entry, if at that time he was in
good faith the owner of the land, and had done nothing inconsistent with
the provisions of the law on the subject.''
An agreement to cultivate .the land he applies to enter without subsequent cultivation or any effort in that direction, is an evasion of the law,
and is certainly inconsistent with good faith. It is a well-established rule
that in making an entry the statute under which it is· made must be
followed.
The applicant in t~is case relies solely upon her allegation of innocence.
In the case of Moran vs. Cady (Copp's Land Ow111:r,April, 1876),
the Hon. Secretary of the Interior said : Jackson "seems to rely solely
upon the possession of the certificate and his allegation of innocence.
"It is hardly to be presumed that Jackson purchased these lands with out examining. If he did examine them he must have discovered that
there was no evidence of settlement upon them by Moran . If he pur-
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chased them without examination or inquiry, he can scarcely be considered
an innocent purchaser."
In the case of Levi vs. Thompson (4 Howard 17; 16 Curtis 8), it was
held that "the fee continues in the United States until the issue of the
patent, but the right to the fee was in the purchasers, and they were entitled to a patent for the land· unless there was some legal objection by
the United States against issuing it.
*
*
*
*
*"
In the case of Root vs. Shields (U. S. Circuit Court, District of Nebraska, 1868, 1 Woolworth, 340), Justice Miller in passing upon the
claim that cer~in bona fide purchasers were entitled to protection, said :
" I think it pretty clear that some at least of• these defendants purchased
and paid their money without any knowledge in fact of a defect in the•
title. Yet these are not bona fide purchasers for a valuable consideration
without notice in the sense in which the terms are employed in courts of
equity, and this for several reasons. They all purchased before the issue
of patent.''
"Until the issue of the patent the le~al title remained in the United
States. Had his entry been valid, Shields would have taken only an
equity. His grantees took only an equity. They did not acquire the
legal title. And in order to establish in himself the character of a bona
-fide purchaser so as to be entitled k> the protection of chancery, a party
must show that in his purchase and by the conveyance to him he acquired
the legal title." " Besides, these defendants were bound to know the
law." "By the deed which he made, and by the successive deeds which
they received, his grantees took no more than he had, which was nothing
at all."
The Supreme Court in the case of Brush vs. Ware (15 Peters 93; 14
Curtis 34) held:
" It will not do for a purchaser to close his eyes to facts, facts which
were open to his investigation, by the exercise of that diligence which
the law imposes. Such purchasers are not protected."
"No principle
is better established than that a purchaser must look to every part of the
title which is ~ntial to its validity."
"Can it be contended that the defendant who purchased an inchoate
title-a mere equity-was not bound to look into the origin of that
equity? As a prudent man, would he not examine whether that which
he bought was of any value? The records of the land office and the
papers there on file showed the origin of the title and the steps which had
been taken to perfect it. By the exercise of ordinary prudence he would
have been led to make this examination; and in law he must be considered as having made it."
The right of this office to exercise supervision over the acts of subordinate land officers is so well established that it seems unnecessary to
refer to the matter again.
I am of the opinion that upon the true construction of the statute in
the light of the decisions quoted, the applicant cannot be considered a
bona fide purchaser without notice. She was bound to know the law and
to examine the title she was receiving in all its parts; it is a matter of
public law and record, and she cannot now allege innocence. ·
When a person offers to do everything upon which the acquisition of a
right depends, and evades the conditions upon some pretext, his right will
not be saved to him.
·
The right of Frazier to a homestead is by law matl.edependent upon the
performance of certain specified acts.
·
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The cases cited deserve particular regard; the construction there given
sustains this office in its power and authority to administer the land Jaws,
to decide upon the sufficiency of proof, and to reject it when it fails to
show a satisfactory compliance with the requirements of the Jaw. It is
the only construction of the law which preserves to this office a wise control over the public lands .
You will advise the party that her application is denied.

MARGARET S. KISSACK.
•Ct,urt.-The exception in favor of bona fide purchasers in Section 2262 United States
ReYised Statutes, is a rule for the courts, and not for the Land Department.
Title of Purd,aser.-A
purchaser secures no better title than the vendor possesses-and
in this case she took subject to the action of the General Land Office upon the entry o"r
location.
Adinc Secretary BELL to Co111missionerWILLIAMSON, Septemlur IS, 188o.

I have considered the appeal of Margaret S. Kissack from your decision
of February 19, 1880 (Copp's Land Owner, Vol. 6, p. ,89) denyi:ng her
application to have a patent issued upon warrant location No. 1934,
made December 9, 1878, by William Frazier, of Jots 2 and 3, and the S.
¾ of N.. W. ¼ of Section 1, Town. 11 N., Range 10 W., M. D. M.,
San Francisco district, California.
· This location was a commutation of homestead entry No. 2932. It
was held for cancellation by your decision of April 25, 1879, for the
reason that Frazier had failM to comply with the requirements of the
homestead law.
Kissack purchased the land by deed dated April 22, 1879, and claims
that patent ought to issue for her benefit as a bona fide purchaser for a
valuable consideration.
The exception in favor of bona fide purchasers in section 2262 of the
Revised Statutes is a rule for the courts, and not for this department.
If it were otherwise, it would not apply Kissack'I case, for the entry
was not canceled on account of false swearing .by Frazier in any of the
particulars mentioned in said section. Kissack purchased no better title
than Frazier had, and took subject to the action of your office upon the
entry or location (Whitaker vs. Southern Pac. R.R. Co., Copp's Land
Owner, Vol. 7, p. 85).
Your decision is therefore affirmed.
On the 14th of July last Kissack, by her attorney, fileo an application
in this office to have the case considered under the act of June 15, 1880
(Public No. 121). Applications under that act should be made at the
proper local land-offices, and ought not to be entertained here in the first
instance.

-
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E. AMENDMENT

AND RELINQUISHMENT.

GEORGE W. BURKETT.
Ammtied Entry-Reli111juisl,mml-Proceedings
where a homestead clailllllDt has
entered by mistake a tract upon which his improvements are not located, and the
desired tract is in a different land dbtrict.
Commissio,ur McFARLAND
to Reg. and Ru ., Montgo11U1'}',
Alabama, jan. 30, 1882.

I am in receipt of the Register's letter of Sept. 15·, 1881, transmitting
the application of Geo. W. Burkett, who made homestead entry No .•
7035 December 14, 1876, at the Huntsville, Ala., local office, for the E.
½ S. W. ¼ of Sec. 5, 14 S., 9 W., to be allowed to amend his entry
to embrace the W. ¼ S. W. ¼ of Sec. 4, 15 S., 9 W. in lieu of the
above.
It is shown by the petitioner's affidavit, which is duly corroborated,
that he has valuable improvements on the latter tract, and was residing
thereon at the time, and prior to making said entry; also that he made a
mistake in describing the tract, and intended to enter, and thought he
was entering, the tract he desires to amend to.
It further appears that the tract embraced in his entry is located in the
Huntsville, Ala., district, north of the boundary line, and that the tract
on which his improvements are situated, and to which he desires to amend,
is south of the boundary line, and within the jurisdiction of the Montgomery district; therefore, in view of the peculiarities as to the geographical situation, and the facts as enumerated above, I have decided to
allow the party to relinquish his Huntsville entry No. 7035, and make a
new entry, under the provisions of the act of May 14, 1880, at the Montgomery office, for the tract covered by his improvements, with credit for
fee and commissions paid, and right relating back to date of settlement,
subject, however, to any adverse right that may have attached thereto.
You will notify Mr. Burkett of my decision, and allow him sixty days
from notice to comply with the same; in the meantime, you will be careful to not allow an entry of any kind to be filed for the tract named.
You will also instruct him to forward his relinquishment, properly executed on the back of his duplicate receipt, to the Huntsvill~ office.

JOHN L. GRAY.
Gray made commutation proof on part of his homestead, but forwarded
no relinquishment of the balance. The commutation proof was satisfactory, and in letter ( D. K.) to the Register and Receiver at Fairplay,
Colorado, May 28, 1878, Commissioner Williamson cancelled the part
not commuted. Gray, finding he could not otherwise secure a title to
this balance, was permitted to make commutation proof thereon, and
patent issued accordingly for the entire homestead claim.
It is therefore held that a homestead claimant may relinquish part of
his entry without assigning any reason for such action, and that he may
commute part of his claim before or after cancellation of the remaining
portion.

-
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SUSAN W. CARTER.
Prt>6al~CtNrt.-An administrator or guardian cannot relinquish the homestead entry of
a deceased person without authority from the Probate Court.
•I,ifa1'1 Heirs.-Where both parents die leaving infant heirs, the- land embraced.in the
entry may be SQ)dfor the benefit of such heirs, or residence and cultivation may be
continued for the legal period.
Com111issiotur
BUJtDETT
lo .Reg. and Ru ., GaineS"VUk,Ra., Aug. 1:z,1875.

Homestead entry No. 309, by Susan W. Carter, was inadvertently cancelled for relinquishment, the fact of said relinquishment having been
executed by the administrator as guardian was overlooked, and as it now
appears that Mrs. Carter is dead, leaving two minor children, the administrator or the guardian cannot be allowed to relinquish said entry, without the authority of the Probate Court having jurisdiction; therefore the
entry is reinstated, and you will so note on the records, referring to this
letter per date.
•
In cases of this kind, where both parents are dead, leaving minor children, the land embraced in the homestead entries may be sold, under the
authority of the Probate Court, at any time within two years from the
death of the homestead parties, or the settlement and improvement of the
entries may be continued till the expiration of five years from date of entry by the children and their guardian, or the administrator, or by some
friend under their . direction .•

ACHILLE

SAVOIE.

Ht11llmade.-Instructions as to relinquishments in cases of deceased homestead claimants.
Commissionn- w1·LLIAMSON lo Reg. and Rec., Nrw Orleans, La ., May 28, 1877.

By your letter of the 1st of March, 1877, I am in receipt of a· relinquishment of the homesteaq entry of Achille Savoie, No. 3495, for W . .½
of N. E. 3:(, and W. ¼ of S. E. ¼,section 23, 11 S., 4 E ., S. W. Dist .,
executed
A. "Monnier" as administrator .
The papers sent up show the appointment of Monnier as administrator
of the "succession of Achille Savoie, deceased," and the loss of the
duplicate homestead receipt .
The party to the homestead entry stated in his homestead affidavit that
he was" the head of a family. "
If he left a widow, a relinquishment to be accepted must be executed
by her.
·
If the party left no widow, but left an infant child or children, the entry may be relinquished by the administrator, executor or guardian, !,y
order of the Probate Court having jun'sdidion, in which case it should be
clearly shown that no widow was \eft,and _that the relinquishment is made
by such order .
If he left no widow or infant child, the relinquishment may be made by
the party or parties recognized by the local court as the sole and only
legal representative or representatives of the deceased, in which case a
certificate to that effect by said court should be forwarded with the relinquishment duly executed.

hy
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GEORGE H. HUDSON.
Dying Testate.- Proceedings to relinquish the homestead entry of a party who died
testate.
·
Commusiimer BUR.DETI to HARVEY N. SHEPARD, Boston, Mass., Aug:ust 6, 1875.

George H. Hudson, late of Maitland, Florida, died in Nov., 1873,
having at that date an incomplete homestead entry which it is now desired
to relinquish. It appears that the deceased left no widow, nor any children; that he died testate, appointing William H. Hudson as his executor, and one Mary Emily Hudson, an unmarried woman of full age, his
sole legatee, and that the original duplicate receipt cannot be found.
The cancellation desired will be made upon the written relinquishment
of the legatee (which should describe the land by its proper numbers
and specify date and number of the entry) accompanied by an affidavit
which may be made either by the legatee or the executor, setting forth
the loss of the duplicate receiver's receipt.
Proof must accompany the relinquishment establishing the fact that
Hudson, the deceased, left no widow or minor children, and that Mary
Emily Hudson is the sole legatee, and the identical person named in the
· will.
This may be done by furnishing a duly attested copy of the will under
the seal of the proper court, together with die certificate under seal of the
judge or clerk having probate jurisdiction, as to the identity of the person
of the legatee, and the fact that no widow or minor children survive.
If the records of the Probate Court do not evidence the identity of the
legatee or the fact of non-survivor, then these facts may be established by
the affidavit of the legatee, corroborated by the affidavits of any two
witnesses-who may have cognizance of the facts.
·
All papers must be filed in the district land office at Gainesville, Fla.

CINTHYA

GIBSON.

Deceast'd Claimant.-Proceedings necessary to relinquish a homestead entry in case of
deceased claimants.
Commissitmtr WILLIAMSON to Reg. and Ru., Monroe, Leuisiana, Octolur 18, 1876.

I am in receipt of your letter stating that Cinthya Gibson is dead, and
forwarding her duplicate receipt with relinquishment endorsed thereon
by her daughter " Ann Gibson."
If the party left an infant child or children, the entry may be relinquished by the administrator, executor or guardian, by order of the probate court having jurisdiction; but if she left no minor child, relinquishment may be made by the party or parties recognized by the local court
as the sole or only legal representative or representatives of the deceased,
in which case a certificate to that effect by said court should be forwarded with the relinquishment, duly executed. You will so notify Ann
Gibson, and inform her or her agent that the duplicate receipt has been
placed on the files of this office, subject to the order of the party that
sent it up.
·
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HANSON vs . .GEIGER.
Voluntary Art.-The relinquishment of a homestead entry must be the free and voluntary act of the claimant.
Wife-Pmitmh"ary .-The wife of a homestead claimant under duress in the state penitentiary may make final proof in her husband's name. The question of her nghts to
the property will then be one for the courts to determine.
Ctmrmissionn-WILLIAMSON to Reg. and Rec., Bloomington, Ne6., Nw. 22, 1877.

The order for the hearing was based on the affidavit of Mr. Hanson,
to the effect that Mr. Geiger had sold his interest in the described land
and relinquished his entry. ·
It appears from the testimony that Mr. Geiger, while under arrest, did,
on the 24th of August, 1876, execute a relinquishment to his said homestead entry, for which he was to receive the sum of $200 in case he would
leave the state. Defendant did not leave the state, but is now in the State
penitentiary, and the money has not been paid him, It further appears
that the wife of defendant with her family of eight small children is residing on the land in question, and she has made the same her home
since the date of entry. Upon a careful consideration of the testimony,
I am of the opinion that the relinquishment in question was not under
the circumstances as shown the free and voluntary act of defendant.
The entry is therefore sustained, and you will so advise all parties in interest, allowing the usual time in which to file an appeal.
Mrs. Geiger requests that the entry in question be transferred to her.
This office has no authority by which to make the change asked; but if
at the time final proof must be made, Mr. Geiger is still under duress,
she can make the final proof in the name of the husband. The question
of her rights to the property will then be one for the courts to determine .

•
EDWARD EZERNACK.
Suond Entry .-Relinquishment of homestead entry, because of conflict and to avoid
contest, does not prevent party from making another entry.
CommissionerMcFARLAND to Register, Natdtitodus, Louisiana, Fe6. 2, 1882 .

Referring to your letters of June 23, September 3, and December 5,
1881, in the matter of homestead entry No. 2010, of Edward Ezernack,
S. E. ¼ and S.
N. E. }(, Sec.
made March 1, 1881, for the E.
20, Tp. 8 N., R. 8 W., La. M., and subsequently found to be in conflict

¾
¼, and

¾

N. E. ¼ of S. E. ¼, with Rio
as to the S. E. }( of N. E.
Hondo claim No. 102, in the name of James :McKim, Jr., and for this
reason relinquished and canceled, under the provisions of the Act of May
• 14, 1880, I have to state that inasmuch as the said entry was illegal in its
inception because of the conflict here stated, and was for this reason, and
to avoid contest, relinqu ished and canceled, the act of the party thereto
cannot be considered such a voluntary relinquishment as will deprive him
of the right to make another homestead entry.
The party is, there°fore, hereby allowed to make another entry with
credit for existing payments.
JEFFERSON NEWCOMB.
Private En/ry.-Marking
on the township plat that a particular tract is sold, withdrawa
that tract from private entry.
Cleri,a/ Error.-Where
there is no such marking upon the township plat, a homestead
settler hllS a right to obtain the correction of a clerical error in his entry papers, misdeacribing the land settled upon and cultivated.
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Ammdmenl.-A pre-emptor who has misdescribed the land embracing his. residence and
improvements, 1sallowed to amend, unless by his own !aches, negligence or declarations, he has debarred his right in favor of an adverse interest .
Secretary CHANDI.ER lo Commissioner BURDETT, Yanuary 12, 1876.

I have considered the appeal of Jefferson Newcomb from your decision
of 16th of March, 1875, holding for cancellation his Eau Claire, Wisconsin, Military Warrant Location, No. 3063, made October 9, 1874, with
warrant No. 24923, act of 1855, upon W. ¼, S. E. ¼, and E . ¾ of S.
W. ¼',19, 34, 10 W ., for conflict with the Homestead Entry, No. 1543,
of Ferdinand Block, made May 23, 1870. ·
It appears that Block is a German, unable to read the English language,
and that through some inadvertence the tract was misdescribed in his
original application and receipt, which located the entry in range eleven,
six miles from the land selected for his homestead. It was, however,
correctly marked on the township plat in range 10.
On the 7th of November, 1874, having for the first time been informed of the error in his papers, he applied upon proper affidavit and
corroborative proof for the correction of the misdescription, and the
ameQdment of the record. This was permitted by your office on the
19th January, 1875; but on further examination, it was found that the •
warrant location of Mr. Newcomb had already been allowed, and the
same was thereupon held for cancellation, and the amended entry of Mr.
Block was adjudged to be legal.
From this action, Newcomb appeals, on the ground that Block was
bound, as. respects third persons, by the original description, and could
not be permitted to amend, except by favor of the Government, in the
absence of an adverse right or interest.
The acts of Congress providin~ for the amendment or change of private entries and locations, in which the condition is prescribed that the
land or.iginally intended to be taken shall still remain unsold, are chiefly
relied upon by the appellant in support of his claim.
After careful consideration, I have . reached the conclusion that your
decision is correct. There is no objection taken to .the statement of facts
set forth in the case, and it may be remarked that the marking of the
tract on the township plat would of itself, in accordance with the long
and well established usage, withdraw the land from private entry, under
the ninth regulation of the circular of 1st January, 1836, so as to render
the location of the warrant illegal even in case the homestead entry had
been rightfully described, as in range eleven ; and, therefore, the claim
of Newcomb should not have been allowed to intervene in this case, to
embarrass the application for correction of the homestead papers. See
3d Opinions of the Attorney-General, page 274.
But I am also of opinion that in another case, where no such marking
of the plat has been shown, the right of the homestead settler to obtain a
correction of a clerical error in his papers must be conceded. The real
entry is by settlement and residence upon the land, as well as by formal
application; and every act in pursuance of his right 'is a step•required by
law towards the consummation and perfection of his title. If by mistake
his land has been misdescribed, such mistake is at once apparent upon
inquiry as to the location of his settlement and improvement. When he
is found upon a different tract from that described, his intention in making !he aI?plication is a proper subject of ~nquiry, ·suffici~nt to put others
seeking title to the same lands ·upon their guard; and if a mistake was
actually made, he should be allowed full opportunity and a reasonable
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time after discovery to rectify the errot, and stcijre to himself the fruits
and avails of his labor, performed in good faith, and in strict compliance
with the requirements of law.
A party attempting, by private entry at the Land Office, to appropriate
the land covered by such a settlement, is bound by all the equities existing in the homestead claimant, and proceeds at his peril to advance his
money without inquiring by what claim the settler is in possession. The
case is not -parallel to that of a misdescription in an apphcation .at private
entry; as in such case the equities are supposed to be exactly equal, in
that nothing is risked but the money consideration . No improvements
are approprialed by the purchase, and another tract may equally satisfy
the applicant, and offer as fair an equivalent for his money. Consequently the law will not disturb an entry of the tract originally intended
to be taken, but allows a transfer of the payment to any other tract still
liable to private entry.
In the case of the homestead, no other tract precisely similar in point
of improvement and value can be taken by the settler. He is the maker
and owner of the residence and betterments upon the land, and has a
paramount interest therein, both in law and equity, and should not be
deprived of his rights by the acci<;ientof a mere cler ical error . His case
is like that of a pre-emptor, who, being entitled to the land embracing
his residence and improvements, has misdescribed the same in his filing,
and is always allowed to amend, unless by gross )aches, negligence, or by
some act or declaration amounting to an estoppel, he has himself barred
his right, in favor of an adverse interest.
I affirm your decision.

F. FINAL ,PROOF AND COMMUTATION.
PUBLIC NOTICE OF FINAL PROOF .
Nnuspnp .-A party who i~ about to make final proof on his homestead entry may
make a final contract with the publisher of the designated newspaper, or deposit with
the local officers the money necessary to pay for the publication of the required. notice.
Aeling Commissimer ARMSTRONG to Reg·. and Ru ., LeGrand,, Ortgon, Aug . I, 1879.

In reply to the Register's letter of the 18th ult., I have to state that
the act of Congress of March 3, 1879, which requires that public notice
shall be given before making final proof on pre-emption and homestead
claims, also requires that the notice shall be published by the Register.
This involves the expense of advertising . Hence the circular of April
13, 1879, directs that the claimant shall be required to deposit with the
Register an amount of money sufficient to cover such expense. The notice should be publlshe4 at the lowest rates, not to e_xceedordinary commercial rates charged to priv:ate -individuals , with the usual discounts. If
after paying such rates there is any portion of the money so deposited
remaining, such remnant should be returned to the claimant.
If in any case the claimant should so desire, I- see no reason why the
Register should not, after designating the newspaper, making out and
signing the notice, commit it to the hands of the claimant for him to
make his own bargain with the publisher, and to have the notice published
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as the law requires, at bis own expense. In any case in which this
course should be pursued, the deposit of money with the Register would
not be necessary, and might be dispensed with.

CIRCULAR INSTRUCTIONS OF JANUARY 17TH, 1880.
NOTICEOFINTENTION
TO MAKEFINALPROOF.
Referring to Circular of April 15, 1879, under Act of March 3, 1879,
requiring published notice of intention to make final proof in homestead
and pre-emption cases, you are now instructed to require claiman\s in all
cases hereafter to specify, in Form No. 1, the day and date on which they
will appear, with witnesses for the purpose of making proof, and, in
homestead cases, they must give the official name and residence of the
officer before whom the proof is to be made. You will also request each
claimant to name/our of his neighbors who may be able to testify as to
his compliance with the law, any two of whom will be competent witnesses when proof is made. Such a course will prevent much inconvenient'e and delay.
The post-officeaddress of the witnesses should be given in all cases. It
is not sufficient to give the county only.
.
You will see that the foregoing requirements are incorporated in Form
No. 2 (Notice for Publication), so that such notices will hereafter be substantially in the following form, viz. :
" Notice is hereby given that the following named settler has filed notice of his intention to make final proof in support of his claim, and
secure final entry thereof, and that said proof will be made before the
Clerk of the Court of Reed County, at the county seat, on Thursday, the
22d day of April, 1880, viz. : John 'Doe, homestead entry No. 3784, for
N. E. J( section ~o, T. 46 N., R. 20, and he names the following witnesses to prove his continuous residence upon and cultivation of said
tract, viz.: John Smith, Thane Bundy, Peter Pinder, all of Jay, Reed
county, and Samuel Small, of Roscoe, Reed county.
REGISTER."
The object of the law requiring such notice is to give to parties having
adverse ~}aimsor filings, or to those having knowledge that the claimant
has not complied with the requirements of the Statutes, full notice of the
time and place of presenting proof, in order that opportunity may be
given them to be heard prior to the perfection of an entry. You will use
the blanks on hand, making the necessary alterations, until you receive
new and revised blanks from this office.
J. M. ARMSTRONG, Acting Commissioner.

PUBLICATION OF NOTICES.
Gtml Repute.-Notices of proof under the homestead act of March 3, 1879, should be
published in the newspapers of good repute, nearest the land by the usual traveled
routes.
lo Reg. and Rec., Leadvilk, Colorado,Dec. 19, 1881.
C-missiontr McFARLAND

Referring to yours of the 10th instant, in respect to publication of
notices of applications M parties for patents, ~king whether a paper
published nearest the land must be designated, or one published at a
place from which the land may be reached the quickest by the lines of
travel, your attention is invited in regard to publication of notices of ap-
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plications for mineral patents to the rule conveyed in my letter of the
29th ult., "N," to Chas. T. Bellamy, Esq., Georgetown, Colorado, as
follows: '
,
"Referring to your communication of 31st ult., I have to state in
reply that it is the duty of the Register of the Land-Office, where an
application for patent to a mining claim has been filed, to direct the publication of notice thereof 'in a newspaper to be designated by him as
published nearest the claim' (Sec. 2025 R. S.) The term 'nearest the
claim,' means the place nearest the claim, which is to be ascertained by
the Register through the best sources of information at his command.
It also means the nearest place by usually traveled routes, and not always
by an air-line measurement. In· a mountainous country, the nearest
newspaper town, in any air-line from a mining claim, may have an intervening range of mountains over which communication is difficult if not
impossible, and in any event unusual; and the law, interpreted by its
spirit, certainly does not design that publication should be made in a
newspaper so situated.
"Again, the Register should designate 'a reputable newspaper of general circulation,' (See Decision of Hon. Secretary Chandler, case of
Omaha Mine.) A reputable newspaper may generally be defined as one
of established business standing, one which derives from the community
where situated a sufficient amount of business or patronage to make it
self-supporting. It is not essential that it shall have a large circulation,
but it should be generally circulated in the vicinity of publication.
" It should be remembered that the duty of designating the proper
newspaper for the publication of a mining notice is a ministerial one, to
be exercised by the Register, over which this office can apply but general
control.
" Where that officer violates the provisions of the law to the prejudice
of adverse claimants without actual notice, this office will take such action
as the facts may warrant."
In regard to publishing notices of intention to make proof in pre-emption and homestead cases, the rule above laid down should be followed.
The Act of March 3, 1879, provides for such publication in a paper to
be designated by the Register as " published nearest to such land ;" the
mineral law employs the words: "published nearest to such claim." In
respect to the paper to be designated for publication of notices, the mining law and the Act of March 3, 1879, contain provisions exactly alike
in character.

CIRCULAR INSTRUCTIONS OF APRIL 15, 1879.

NEWREQUIREMENT

AS TO GIVING NOTICE OF INTENTION
HOMESTEAD AND PRE-EMPTION CLAIMS.

TO PROVE

UP

Your attention is called to the provisions of the act of Congress entitled
"An Act to provide additional regulations for homestead and pre-emption entries of public lands,'' approved March 3, 1879.
Hereafter no person claiming to enter public land under the homestead
and pre-emption laws will be pem1itted to _makefinal proof until notice
has been given as required by said act.
·
Any settler desiring to make final proof must first file with the Register
of the proper land office a written notice of his intention to make final
proof. Such notice must describe the land claimed, and the claimant
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must give the names and residences of the witnesses,.by whom the necessary facts as to settlement, residence, cultivation, etc., are to be established. (See Form No. 1.)
'
The filing of such notice must be accompanied by a deposit of sufficient money to pay the cost of publishing the notice to be given by the
Register.
Upon the filing of the notice by the applicant, the Register shall publish a notice of such application once each week for a peri~ of thirty
days, in a newspaper which he shall designate, by an ord~r written on
said application, as published nearest the land described in the application, and he shall also ~t said notice in some conspicuous pJace in his
office for the same penod. A compliance with the law will require the
notice to be published weekly five times, because four weekly publications
would not cover a period of thirty days.
The notice to be given by the Register must state that application to
make final proof has been filed; the name of the applicant ; the kind of
entry, whether homestead or pre-emption; a description of the land, and
the names and residences of the witnesses as stated in the application.
•
(See Form No. 2.)
To save expenses, the Register may embrace two or more cases in one
publication, wnen it can be done consistently with the legal requirements
of publication, in a newspaper published nearest the land, as per attached
Form No. 3.
When proof is filed that notice has been given in the manner and for
the time required by said act of Congress, the applicant will be entitled
to make final proof as provided by the laws in force at the date of the
approval of said act.
The proof that requisite notice has been given will be the certificate of
the Register that the notice of the application (a copy of which should
be annexed to the certificate) was posted by him in a conspicuous place
in his office for a period of thirty days; and the affidavit of the publisher
or foreman of the newspaper that the notice ( a copy of which notice
must be annexed to the affidavit) was published in said newspaper once
each week for five successive weeks.
The proof of the publication and posting of the notice must be filed
and preserved by the Register, to be forwarded to this office with the
final papers when issued.
The notices, affidavits, certificates, etc., required under said act should,
in form, be substantially like the forms hereto appended.
J. A. WILLIAMSON, Commissioner.
[No. 1.]

•
LAND OFFICE AT --

--,

--,
18--.
I, ---,
of--,
who made Homestead Application No. -(or Preemption Declaratory Statement No. --)
for the --(Here describe the
land) do hereby give notice of my intention to make final proof to establish my claim to
the land above described, and that I expect to prove my claim by the following witnesses, viz. :
-.--,
of ---,
and ---,
of ---.
---.
(Signature of Claimant.)
LAND

OFFICE AT --

--,

--.
18--.
Notice of the above application will be published in the --,
published at --,
. which I hereby designate as the newspaper published nearest the land described in said
application.
---,
Rt/{istn-.
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JNo.2.]

NOTICE F R PUBLICATION.
LAND OFFICE AT --

--,

--.
18--.
Notice is hereby given that the following named settler has filed notice of his intention to make final proof in support of his claim and secure final entry thereof at the expiration of thirty days from the date of this notice, viz. :
--(Give name), Homestead Application No. -(or Pre-emption Declaratory Statement No.--)
for the --(Here describe the land,) and he
names the following as his witnesses, viz. :
-·--,
of ---,
and ---,
of ---.
---,
Registtr.

fNo.3.l
CONSOLIDATED NOTICE OF PUBLICATION.
LAND OFFICE AT --

•
--,

--,18--.
Notice is hereby given that the following named settlers have filed notice of intention
to make final proof in support of their claims, and secure final entry thereof on the expiration of thirty days from the date of this notice, viz. :
--(Name), Homestead Application No. -for the ---.
The claimant names the following persons as his witnesses to prove his claim :
--(Name), of --and, --(Name), of ---,
--(Name), Pre-emption Declaratory Statement No. -for the
The claimant names the following persons as his '\\itnesses to prove his claim:
--(Name), of ---,
and ---(Name),
of---.
---,
Regilttr.

[No.4.]
.
CERTIFICATE AS TO THE POSTING OF NOTICE.
LAND OFFICE AT --

--,

--,18--.
I, ---,
Register, do hereby certify that a notice, a printed copy of which is
hereto attached, was by me posted in a consP,icuous place in my office for a period of
thirty days, I having first posted said notice op.the -day of --,
18-.
---,
Regisltr.

FINAL COMMISSIONS.
How final commissions ia homestead cases are to be computed.
Aeling Com,nissilmtr HOLCOM!I to Reg. and Ru., ja,kson, Mississippi, ju,u 1, 1881.

· Final commissions on homestead entries are to be computed according
to the legal price of the land at the date when the commissions become
due. Where, therefore, land was held at $2.50 per acre at• the making
of the original entry, and the price was reduced to $1.25 per acre by the
act of June 15, 1880, final commissions subsequently falling due are to
be computed at the rate of $I. 25 per acre.

CIRCULAR INSTRUCTIONS OF OCTOBER 7, 1879.
TESTIMONY OF DISINTERESTED

WITNESSES.

It is desired that the testimony offered by pre-emption and homestead
claimants at the time of making final proof of their personal qualifications; and compliance with the requirements of the law under which they
claim, shall be that of disinterested witnesses, as nearly free from objection as possible; and with this end in view, you will reject the testimony
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of persons who are members of or immediately connected with the family
of a claimant, except in cases where it is impossible or impracticable for
the claimant to furnish other testimony. In such cases, upon his making
affidavit of the facts, showing to your satisfaction the impossibility or impracticability of furnishing other testimony, you may receive such testimony as he may be able to procure, using great care to elicit from the
witnesses the true state of facts relative to the claimant's right to make
the desired entry.
In contested cases, the testimony of relatives should be received, but
will be considered only in so far as it corroborates, or is in accordance
with the general tenor of the evidence of disinterested persons.
J. M. ARMSTRONG, Aeling Commissioner.

•

· INSTRUCTIONS DECEMBER 12, 1881.-FI'NAL HOMESTEAD
CERTIFICATES.
•
Referring to your request of June 8, 1881, for instructions respecting
the requirement of the issue of final certificate before the submission to
the Board of Equitable Adjudication of homestead cases not proved up
in due time, I have to state that I see no necessity for a positive rule on
the subject.
Under the present practice, cases are submitted in some instances upon
the final proofs offered, without the issue of the official patent certificate,
and in others the final certificate is issued, and accompanies the papers.
While the law creating the Board provides for the issue of patent
directly upon the adjudication, thereby conveying a clear implication
that the entries to be submitted are substantially in form for such immediate issue of patent, yet I am inclined to the opinion that the power of
the Board to confirm may be exercised at anrperiod after the defect, if
the case is in such reasonable comi'leteness as to render it possible in due
ordinary course to carry it speedily to patent.
This may be done by directing the final certificate to issue after the
confirmation, as well as by directing the patent to issue upon a certificate
already returned.
In mariy cases hardship might result from a too stringent regulation in
either direction, and I prefer to leave the matter open for your discretion
as individual cases may arise, leaving the Board free to. act upon both
classes as they may be respectively presented.
S. J. KIRK.WOOD, Secretary.·

SUSPENDED ENTRIES.
Secretary

SCHURZ

lo CHARLES

DEVENS,

Allorney-G~ral,J11,,e

27, 1878.

I have the honor to transmit herewith an abstract of suspended entries,
submitted by the Commissioner of the General Land Office.
I concur in the recommendation of the Commissioner, except in the
following cases, viz. :
No. x. Holabert H. Brown.
In this case Brown made homestead entry for the land October 23,
187:z. In his testimony, however, he states that he has resided upon the
tract but three months since date of entry. The reason assigned is, that
the land for a portion of each year is covered with water, and is thereby
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rendered unfit for habitation . It is principally valuable for grazing purposes, although a small portion has been improved and cultivated . Brown
has resided upon a small tract of land belonging to himself, immediately
joining that in question. I cannot concur in the recommendation of the
Commissioner, as Brown has failed to comply with the requirements of
the law in the matter of residence, and the reason assigned, viz. : that
the tract cannot be inhabited, is not a valid one in the eyes of the law.
If Brown is duly qualified, I see no reason why he may not enter his tract
· as an adjoining farm.
No. 2. James Galloway.
In this case the claimant has failed to reside upon the land since date
of entry, as the same is rendered unfit for habitation by reason of frequent
overflow. He has resided upoa an adjoining tract belonging to another
person, and has improved and cultivated the tract claimed. I cannot
concur in the recommendation of the Commissioner, as I do not think
good faith unde~the homestead statute, or a substantial compliance with
the terms of said act, has been shown. I see nothing in the letter or
spirit of the homestead law which authorizes a disposal, under its provisions, of a portion of the public domain unfit for habitation.
No. 49. George Lauckner.
The reason assigned by the Commissioner for submitting the case to
the board, viz. : that •final proof was not made within the statutory
period, would not, of itself, be sufficient to cause my non-concurrence
with his recommendation, the reason for such default being satisfactorily
explained. From the statement made by witnesses in the proof submitted in the case, however, it would appear that Lauokner did not live
upon the land or make it his exclusive home until September 15, 1873, or
two years and nine months from date of entry, December 14, 1870, although his own affidavit claims settlement and residence from date of
entry. The statements being conflicting, I would recommend that the
case be returned to the Land-Office for further proof, if the same is satisfactory, that it be again submitted to the board for its action.
No. 52. John Redman.
In this case it appears that the claimant is an alien, who has declared
his intention to become a citizen of the United States. The evidence
of citizenship is not produced, and I would recommend that his case be
returned to the Land-Office, in order that it may be supplied, and the
case again submitted for the action of the board.
No. 70. George W. Hedrick.
·
This case seems to be submitted by the Commissioner for the purpose
of having the entry of Mr. Hedrick conficmed by the board, because of
the conflict with a previous entry, now canceled. As no case should be
referred to the board until complete, I would suggest that the papers be
returned to the Land Office, and again submitted to the board when
final proofs. etc., are furnished by the applicant.
No. 148. Isaac A. Clark.
This is an adjoining farm entry. The evidence shows that Clark's
dwelling on his original farm was burned about three years and eight
months from date of entry, that he rebuilt, for his own convenience, on
a different tract of land, which, from his statement, is not a part of his
original farm, and he has not since that date, taken up his residence on
said original farm.
I decline to concur in the recommendation of the Commissioner, for
the reasons that Clark has not shown a substantial compliance with the
28
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plain provisions of the law, and no good and sufficient reasons are
assigned for said failure.

ANDREW JOHANNESEN.
Palmt.-Releau.-Wtdtno.-Where
a patent, erroneously issued to a deceased person,
has been recorded in the county records, the legal representatives must release all their
right and title to the land before the General Land Office can issue llllother patent in
the name of the widow.
Commissiontr WILLIAMSON lo Rec. and Ree., Lincoln, Neb., y,dy 25, 1877. '

Referring to ·my letter of the 6th and your reply of 18th ult., transmitting the patent erroneously i~ed to Andrew Johannesen for the N.
~ N. W. ¼ Sec. 2, Twp. 14, R. 7 East, I have to state that upon exammation of· the instrument I find that the same has been recorded in the
records of the county wherein the land is situated, consequently this
office can take no action looking to the issuing of a ~ew patent to the
widow of the deceased homestead party until the legal representatives of
the deceased homestead party release all their right and title to the land.
In this connection I would suggest that if the widow can obtain from
the legal heirs the release that would be necessary to procure the issuing
of a new patent in her name, she could thus obtain full possession and
title, no patent in her name being necessary.
·

· ADOLPH SEIDENSTICKER.
Proof of Deatl,.-The rule of law that a party who has once lived is presumed to continue in existence until the contrary is proven, must be respected in cases of un~xplained absence of homestead parties supposed to be dead. The party alleging death
must prove it.
Letters of AdminislraJion.-The granting of letters of administration will be regarded
as sufficient evidence of death. Unexplained absence for two months is not sufficient
evidence of death to warrant issue of patent to the heirs.

CommissiorurWILLIAMSON lo Rec. and Rec., Dmver, Col., May 23, 1881.

September 26, 1873, Adolph Seidensticker entered, per homestead No.
2,735, the E. ¾ N. E. 3(, Sec. 33, and N. W. ¼ S. W. ¼, S. W. ¼ N.
W. ¼,Sec. .}4, Twp. 8 N~,R. "66 W. It is shown by testimony submitted
that'he continued to reside upon and cultivate the above tracts until July
20, 1880, when he mysteriously disappeared.
After a fruitless search by himself and neighbors, Wm. Seidensticker,
Adolph's brother, on the 6th of August, 1880, published notice of his intention to make final proof and secure final entry of the land covered by
the above described entry. In taking this course, he acted upon the presumption that his brother Adolph was dead, In accordance with the notice of intention to make proof, William Seidensticker appeared with two
witnesses before Hugh Taylor, Clerk of the District Court of Douglass
county, September 27, 1880, and made final proof, and on the 8th of
October you issued to him as one of, and for the heirs of Adolph Seidensticker, final certificate No. 1,375, for the land above described.
The question upon which this case t~rns, is the death, or presumed
death, of Adolph Seidensticker. There is a familiar rule of law, that a
person who has once lived is presumed to continue in existence until the
contrary is proven. In other words, the burden of proof is upon the
party alleging death ; unexplained absence for seven years is regarded by
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the courts as sufficient evidence of death to justify them in granting letters of administration upon the estate of the absentee. In this case we
have an unexplained absence of only 6o days, and of course the last
named rule cannot apply. We are, therefore, thrown back upon the
first rule-that the party alleging death, must prove it. I do not think
the facts justify me in adopting the speculations of Wm. Seidensticker in
regard to the disappearance of his brother.
Further proof of death is required. Should letters of administration
be granted, I would not feel justified in going behind the judgment of a
Court and inquiring into the fact of death.
It is shown by the testimony that Adolph Seidensticker was naturalized
by the District Court of Arapahoe county. Record evidence of that fact
must be forwarded here through you.

JOHN U. SPRENGER.
Alim Hrirs.-AJiens who have not declared their intentions to become citizens of the

United States cannot, as heirs, perfect title to homesteads.
0,,,,misswnn-- DRUMMOND to JOHN HITZ, Washingto,r, D. C., Marci, 28, 1873.

It appears that Mr. Sprenger went on said tract and erected a house
within six months from the date of entry; that he resided thereon until
the 22d of April, 1872, when he died, leaving as legal heir his father,
Christopher Sprentter, an alien, residing in Lichtensteig, Switzerland.
The latter now desires to secure title to the tract in question by commuting the entry of his deceased son under the 8th section of said act,
claiming, also, under the 5th article of the treaty between Switzerland
and the United States of the 25th of Nov., 1855, (Statutes-at-Large, vol.
2, page 590.)
The homestead act of May 20, 1862, confers the right to acquire the
title to public lands of the United States, accordini to its provisions, on
citizens, or parties who have declared their intention to become citizens
according to the naturalization laws, but not an alien. In this case, John
U. Sprenger, a citizen, took steps for acquiring title under said act, but
failed to perfect title, his death intervening. In this state of things his
heirs, if citizens, or _if they had declared their intention to become citizens, might perfect the title as pointed out in the Statute, either by continuing the settlement and cultivation of the tract for the period prescribed;
or hr. proving up and paying therefor, under its 8th section. Yet this
privilege is not extended by the law to aliens who had not declared their
intention to become citizens, as regularly provided for.
I have examined the treaty referred to by you. While its stipulations
would doubtless apply in any case of a citizen of Switzerland claiming
property in this country which might fall to him as heir, they are not, in
my opinion, inconsistent with the restriction which the homestead law
places on the right to acquire property in public land under its provisions
in restricting it to the class of citizens and those having legally declared
their intention to become citizens.
Therefore, as Christopher Sprenger, on whose behalf yqu write, is not
embraced in that class, I decide that he cannot acquire title to the tract
described by commuting the said entry as desired.
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EMANUEL STRICKLAND.
Pmitmtiary-Final
Prooj.-Where a homesteader is prevented from making final proof
by reason of being confined in the penitentiary, a legally appointed penon may make
such proof, and if found satisfactory the patent will issue in the name of the party so
deprived of his liberty .
CommissioMr BURDETT lo Reg. and Re, ., Camden, Ari., July 31, 1875.

In the case of homestead entry No. 16o7, of Emanuel Strickland, for
the S. ¾ of N. E. ¼, and E. ½ of N. W. ¼ 24, 15 S., 18 W., dated
Aug. 13, 1869, it appears that his wife has made final proof under the
impression that a patent will issue to her, as her husband is incapacitated,
by reason of his confinement in the penitentiary for a criminal offence,
from acting for himself.
·
In such cases it is necessary for a Court having proper jurisdiction to
appoint, upon application and satisfactory showing, some person to act
for the party thus deprived of his liberty.
It would be competent for such legally-appointed person to act in making final proof in homestead cases, when, if such proof should be found
satisfactory, a patent would issue in the name of the original homestead
party.

LUCINDA HILL-DECEASED.
Hdrs.--Final affidavit should be made by one of the heirs in case of death of claimant .
Commissioner McFARLAND to Reg. and Ru ., Larned, Kansas, Aug-wt 6, 1881.

Referring to Homestead Entry No. 5 W., made March 18, 1876; for
N. E . ¼, Sec. 32, Tp. 23, R. 16 W., by Lucinda Richardson, and to the
final proof in the case (Final Certificate No. 1730,) made by Samuel H.
Richardson , "Administrator of the estate of Lucinda Hill nu Lucinda
Richardson, deceased," I have to state that, in cases of this character,
the final affidavit should be made by one of the heirs for the heirs of the
deceased party, and final certificates should issue to the "Heirs of * * *
deceased."
ROBINSON vs. WILLiAM.
Pu6/ic _O.iftur.-The heirs or devisees of a deceased homestead · claimant cannot be held
responsible for the failure of a public officer to administer upon the estate, and that the
Statute does not run against the heirs during the time which elapses after the death o(
the claimant, and the date the administrator takes charge of the estate, providing the
heirs are without notice of their rights and the estate is administered upon within
:;even years.
S#<rdary ScHUJtZ lo Commissioner WILLIAMION , April 9, 1877.

The facts of this case are as follows : Frank William made Homestead
Entry No. 1044 for said tract, January 5, 1875, and resided thereon until
th~ time of his death, which occurred during the month of January, 1876.
William was an unmarried man , and died intestate, his heirs are unknown, and the public administrator has not taken charge of his estate .
Under these circumstances, Robinson , on September 9, 1876, filed an
affidavit alleging the abandonment of said tract, and on the trial of said
case, October 14, 1876, the facts above recited were developed.
You decided that as William had not changed his residence or abandoned the land at the time of his death, his entry could not be vacated
within a period of seven years from its date, unless relinquished by the
parties succeeding to his mterest.
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In the case of Dorame vs. Towers, decided by my predecessor December 4, 187S (Copp's Land Owner for December, 1875, page 131), it was
held that, m so far as the homestead laws relate to the rights of heirs or
devisees of decedents, they should be construed in subjection to the probate laws, in all cases consistent with the provisions of the paramount
authority of the Act of Congress.
It was also held that the heirs or devisees were entitled, in making final
proof, to credit for the time the estate was undergoing settlement in pursuance of probate laws.
Chapter XIII. of the Code of Civil Procedure of California, vests the
administration of estates of decedents who leave no known heirs, in the
Public Administrator of the county where the estate is located, but the
period of time within which it is made the duty of that officer to take
charge of such estate is not limited by law. Construing the homestead
and probate laws together, I am of opinion that the heirs or devisees cannot be held responsible for the failure of a public officer to administer
upon the estate, and that the Statute does not run against the heirs during the time which elapses after the death of the claimant and the date
the heirs are
the administrator takes. charge of the estate-providing
without notice of their rights, and the estate is administered upon within
seven years from the date of entry.
Your decision is affirmed.
MINNUS vs. SALMONS.
Guardian.-Residmce.-The
rule laid down in Dorame vs. Towers applies in cases
where. homestead entries are made by guardians for minor heirs of deceased Union
soldiers.
Residence on the tracts entered cannot be reasonably expected in such
cases, and if the land has been cultivated in good faith the law has been substantially
complied with.
CMnmissionrr WILLIAMSON to Reg. a11dRu., Lanred, Kansas, April 9, 1877.

I am m receipt of your letter of th~ 21st of January last, with testimony in case of J. T. Minnus vs. Chas. A. Salmons, infant heir of Samuel
H. Salmons (deceased), homestead entry, No. 15933, made April 7, 1874,
on the S. E. 3-(, Sec. 34, Tp. 20, R. 16 W., by the guardian of said
infant.
The contest was instituted January 18th, 1876, and hearing set for
February I 7th, following, but was continued from time to time until July
12, 1876. It appears from the testimony, that the guardian commenced
improving the land in question soon after date of entry, and continued
the improvements, assisted by the heir, until the spring of 1876, when a
house was built, and the claimant commenced residing in the same, and
had broken ten acres, which were in crops at date of hearing ; he also
had a team and farming implements with which to cultivate the land.
It further appears that said minor was but twelve years of age at the
date of his entry, and being in delicate health, could not reside up.on the
land alone; and his guardian was prevented from so doing by reason of
having a homestead of his own, on a tract adjoining the on~ in contest.
In the case of Dorame vs. Towers, decided by the Department December 4th, 1875, it was held that the proper "construction of section .
2291 does not require the heir or devisee to reside in person upon the
land, but that its provisions are substantially complied with by continual
cultivation of the tract for the prescribed period of five years" * * *
"The words' or cultivated' in section 2291, although heretofore held to
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apply more strictly to what are designated as 'adjoinin~ farm entries,'
may, I think, receive this broader application, as being evidently intended
to provide for all cases where personal residence could not, in the nature
of things, be reasonably demanded."
Section 2307 Revised Statutes gives the guardian of the minor heirs of
the deceased soldier the right to make an entry for the sole benefit of the
same.
It cannot be "reasonably demanded" that the guardian should leave
his home or interests to reside on the land entered by him for the sole
benefit of his ward; and the heirs in most cases are too young to live on
the land entered for their benefit. To require actual residence in the
class of cases under consideration would be to render the statute almost
entirely inoperative.
I am of the opinion that the rule laid down. in the case quoted should
be applied to the one in hand. To rule otherwise is to construe statutes
where equal benefits are ·contemplated against the minor heirs of deceased
soldiers, which would be ungenerous and unjust on the part of the Government.
In the above case, in view of the evident good . faith of the guardian in
making the entry and cultivating the same for the sole benefit of his ward,
and the rule laid down by the Department, as quoted, the contest is dismissed, and you will so advise all parties in interest, allowing the usual
time in which to file an appeal.
I sustain your action, as reported on the 20th of June last, rejecting
final proof while the contest was pending.
DORAME vs. TOWERS.
Persqnal Act.-The first homestead affidavit is a personal act, binding the conscience
and responsibility of the applicant alone.
E.xuutor or Administralor.-The
possession of ·an executor or administrator is, under
the homestead law, the possession of the heirs or devisee, subject to the right of administration vested in the officer, and the time allowed by the court for the settlement
of the estate must be counted for the heir or devisee in making final proof.
Personal .R.esidmu--Dnmu.-The
provisions of Section 2291, Revised Statutes, are
substantially complied with by continual cultivation for the period of five years by the
heirs or devisee, personal residence not being required in their case.
Hearing- Wi/1.-At a hearing to determine abandonment in case of deceased homestead claimanls, a certified copy of the will and other matteni connected therewith
may be introduced.
Surelary CHANDLER /q Commissiqner BURDETT, Du. 4, 187S.

I have considered the appeal taken by the executor of the estate of
Albert Towers, deceased, from your decision of the 1st of February last,
in the case qf Jose Dorame r•s. Albert Towers, San Francisco Homestead
entry No. 1678, dated March 20, 1874, upon the N. W. }{ of S. W. J,(
section 5, and S. ¾ of S. E. ¼'and N. E. }( of S. E. ¾, section 6 ;
Tp. 3• S., R. 16 E., Mt. Diabfo Meridian, California.
Towers died March 31, 1874, eleven days after making the entry; and
the contest was brought six months afterward, to show an abandonment
within the terms of the 5th section of the act of May 20, 1862 Revised
Statutes section 2297.
The proof shows a personal residence by Towers upon the land from
May until September 3, 1873, at which latter date he visited San Francisco for medical treatment, from which place he was returning in February, 1874, to the land, and had reached the county seat at San Luis
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Obispo, when he became too ill to proceed further, in the then condition
of the roads and the weather. Here he subscribed the homestead affidavit before the county clerk, on the 12th of March, and forwarded it
with his application to the Land Office, where it was received and his
entry was admitted, as before stated, March 20, 1874. He did not succeed thereafter in returning to the land, but died, as already recited, on
the 31st of the same month.
The point of law presented for consideration is, whether or not, upon
these facts, the failure of the heirs or devisee of the deceased to take up a
residence on the land within six months after the date of the entry, renders it liable to a proceeding under the statute for the purpose of enforcing
a forfeiture, on the ground of abandonment.
Section 2290 of the Revised Statutes, provides that the person applying
for the benefit of the preceding section, shall make affidavit, declaring
his qualifications and intentions, and the purposes for which the application is filed, and on payment of the sum of money required, shall be permitted to enter the amount of land specified.
Section 2291 provides that, at the expiration of five years from the date
of such entry, or within two years thereafter, the person making such entry, or if he be dead his widow, or in case of her death, his heirs or devisee; or in case.of a widow making such entry, her heirs or devisee, in
case of her death, shall prove, " that he, she, or they have resided upon
or cultivated the ~me for the term of five years immediately succeeding
the time of filing the affidavit; and that upon making such proof, and
filing the further affidavit required "he, she, or they," if citizens of the
United States, shall be entitled to a patent.
Section 2297 provides that " if at any time after the filing of the affidavit, as required in section twenty-two hundred and ninety, and after
the expiration of the five years mentioned in section twenty-two hundred
and ninety-one, it is proved after due notice to the settler, to the satisfaction of the Register of the Land Office, that the person having filed such
affidavit has actually changed his residence or abandoned the land for
more than six months at any time, then and in that event, the land so
entered shall revert to the government."
It is evident from _theseprovisions that the making of the first affidavit
is a personal act, binding the conscience and responsibility of the applicant alone, and for which no other person can be held accountable, or
criminally liable if perjury be committed. The death of the party casts
whatever of title or estate the Statute has created, directly by operation of
law, upon first, the widow; second, the heirs or devisee; and the substitution being effected, the requirement of proof of residence or cultiva-tion attaches to the person or persons succeeding to the right, title or
estate.
·
But the action provided against the entry for abandonment, appears to
be limited by section 2297 to a change of residence or abandonment by
the person who has filed the affidavit required by section 2290, and if extended to the other persons named in section 2291, it must be by clear
implication and intendment, governed by the provisions of law respecting the control of estates by inheritance or devise, as applied to other
cases similar in their nature.
It is the ~eneral rule, and the Statutes of California, where this case
arises, specially provide, that the executor or administrator shall take
complete and immediate possession of the estates of decedents under the
orders of the Probate Court. This, in California, applies in terms to
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real as well as personal estate ; and he is required to hold the same "until
the estate shall be settled, or until delivered ovu by order of the Probate
Court to the heirs or devisees." (California Probate Act, Sec. 114, Hittell's Laws, 5812, p.,829.) Section 194 of the same Statute makes similar provisions; and prescribes further that " For the purpose of bringing
suits to quiet the title, or for partition of such estate, the possession of
the executors or administrators shall be deemed the possession of the
heirs or devisees ; such possession by the heirs or devisees shall be subject
however to the possession of the executor or administrator for all other
purposes.''
After prescribing a period of one year for account, distribution, etc.,
it is further provided (section 247), that "if the whole of the debts shall
have been paid by the first distribution, the court shall proceed to direct
the payment of the legacies and the distribution of the estate among the
heirs, legatees, or other persons entitled," etc.; "but if there be debts
remaining unpaid, or if, for other reasons, the estate be not in a proper
condition to be closed, the court shall give such extension of time as may
be reasonable for a final settlement of the estate.''
The next section provides for an earlier settlement upon prayer of the
executor or administrator, if the estate be in a proper condition to be
closed; and section 250 provides that "after the lapse _of four months
after the issuing of letters testamentary or of administration," the heir,
devisee, or legatee may petition for his share of the estate, and proceedings may be instituted by the court for the disposal of the prayer of the
petitioner.
The Jaw is chary of the rights resulting from the death of the citizen,
and will not lightly permit, much Jess require those rights to be forfeited
or unreasonably barred by strict technical and literal constructions; but
will, the rather, enlarge the meaning to embrace the necessities of the
case, and allow ample opportunity for the discovery and protection of the
persons entitled to share the estate to be administered under the statutes
governing the practice of the courts appointed to adjudicate upon the
matter.
It is to be reasonably supposed that the homestead Jaw, conferring the
rights of the original settler upon the persons designated by the statute,
was intenaed to be construed in subjection to the provisions of the probate laws, in all cases consistent with its provisions, and that those rights
are to pe enjoyed under proper forms of administration, in the same
manner and to the same extent as other rights resulting from inheritance
or devise, under the control of the probate courts, subject, of course, to
the paramount authority of the act of Congress.
In this view, it must, I think, be held, that the possession of the executor or administrator is in ·fact, under the homestead law, the possession of the heirs or devisee, subject to the right of administration vested
in the officer ; and that the time allowed by the court for the settlement
of the estate must either be counted for the heir or devisee in making
final proof, or excluded in his favor from the period required by "the statute, and further time allowed him, on the ground that the land being in the
custody of the law, the time does not run against the party who is required to perform the acts of residence or cultivation upon it. I am inclined to the opinion that the former is the true and better rule ; inasmuch as the statute is positive as well .as general in its limitation, and
prescribes a specific period without exceptions, within which proof may
be received.

l
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I am also of the opinion that ·the proper construction of section 2,291
does not require the heir or devisee to reside in person upon the land,
but that its provisions are substantially complied with by continual cultivation of the tract for the prescribed period of five years. To hold
otherwise would often defeat an inheritance or devise, through the inability of the heir or devisee to take up a personal residence on the land
within six months of the death of the settler, or even a longer period,
and a valuable interest acquired by years of toil and improvement, in
strict conformity to the requirements of law, might be forfeited, although
but a few days, weeks, or months, might be required for the ·final consummation of the title. The words "or cultivated" in section 2291,
althou~h heretofore held to apply more strictly to what are designated as
"adjoming farm entries," may, I think, without violence to the rules of
construction, receive this broader application as being evidently intended
to provide for all cases where personal residence could not, in the nature
of things, be reasonably demanded; and it might be easy for the party in
interest with great advantage to the government to ·supply means for
ample improvement and cultivation of an estate cast by operation of law
upon an individual who could not without injurious sacrifice of other interest change an already settled residence to reside upon it .
In the case of the original applicant, residence is undoubtedly required.
His.entry, supported by his affidavit under full penalties, must be "made
for the purpose of actual settlement and cultivation," under section 2290,
and is rendered liable to ·forfeiture for change of residence by section
2297. But no action to enforce a forfeiture can be instituted against the
widow, heir, or devisee, as neither of these have filed the affidavit mentioned in the statute, and been thus brought within .the terms of the act
authorizing the proceedings.'
I therefore decide in the case before me that the homestead entry of
Towers cannot be vacated within the statutory period of five years,
except by direct relinquishment of the party or parties succeeding to his
interest ; he havirig deceased without changing his residence or abandoning the land.
I find, however, by the records of your office, which fact was not noticed in your decision or report in forwarding the papers, that the land is
within the limits of the grant to the Atlantic and Pacific railroad company, whose right attached to the odd section August 15, 1872, and the
portion embraced in the grant could not legally be taken by Towers,
whose homestead entry must be restricted to eighty acres on the even section. See my predecessor's decision of 15th April, 1874, respecting the
maps filed in this department by the company.
I find also ftom the arguments and appeal, as well as from the record
of the case, that Towers died testate; and that an offer was made by his
executor to introduce matters at the hearing showing the rights of his
heirs and devisees in the land, which matters were excluded by the clerk
of the court, who took the testimony. This was error: a certified copy
of the will, as proved in the probate court, should have been introduced,
and also such matters connected therewith as related to the tract embraced in the entry.
I have to direct, therefore, in the disposal of the case, that the representatives entitled under the will to this portion of the estate be required
to select which portion of the even section, not exceeding eighty acres,
they will retain .as the proper homestead of the said Towers; and that
they be allowed to consummate the title for such portion, either by com-
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mutation under section 2301 or by continued compliance with the terms
of section 2 291, as herein construed, respecting residence upon or culti- .
vation of the tract.
Your decision is reversed.

INTESTATE .
COMMISSIONER'S

LEITER

TO REGISTER. AND RECEIVER,
VADA, DEC. 8, 1877.

EUREKA,

NE-

A party having made an entry under the homestead law died intestate
before making final proof, leaving adult heirs.
Held, that an administrator of the estate of the deceased should not
be allowed to relinquish the homestead entry, but that a relinqu ishment
to be accepted must be made by each and everv one of the heirs.
Affirmed by the Secretary of the Interior Nov. 6, 1878.

ADOLPHINE HEDENSKA Y.

'

Entry in l,w Mlln name.-A woman may commute her deceased husband's entry and
receive a patent in her own name, and afterwards may make another homestead entry
in her own right.
A,ting .Surelary COWEN to Commissioner BURDETT, Aug. 25, 1875.

I have examined the case of ·Adolphine Hedenskay, involving title to
the N. ½ of S. E. }(, Sec. 8, T . 15, R. 8 E., Lincoln, Nebraska, on
appeal (rom your decision of March 25, 187:z, cancelling her homestead
entry of said tract.
Her husband, Swan Hedenskay, made homestead entry June 7, 1870,
of the S. ¾ of the said S. E. ¼, and after his death, March 1, 1871, the
appellant commuted the same and received a patent therefor.
She afterwards, March 13, 1871, was allowed by the local officers to
make the entry now in questiGn. You canceled her entry because she
had exhausted her homestead right prior to the present entry . I think
you erred. She made _her former entry as the representative of her late
husband, and the latter in her own right.
I reverse your decision, and award the land to the appellant.

ADMINISTRATOR.
COIIMlSSlONER'S

LEITER

TO REGISTER AND RECEIVER.,
FEBRUARY 4, 1879.

KIRWIN, KANSAS,

In this case the homestead party died, and his widow was convicted of
his murder by poison, for which she is now imprisoned in the penitentiary,
pursuant to law, although under a death sentence. It was decided that
the administrator of the deceased party should make the final proof, and
the patent be issued in the name of hIS minor children.
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MARGARET WALKER.
the five years' time reqltired under the law dates from, in case of a widow's
original homestead entry.
to Reg. and Ru., Stockton, California, Du. 9, 1881.
Cotnmissionn- McFARLAND

JJate.-When

Homestead entry No. 3394, final certificate No. 1112, in the name of
Margaret Walker, covering the N. E. ¼l,Sec. 24, Twp. 8 S., R. 7 E.,
is suspended. The entry was made Apri 11, 1881, under the provisions
of the act of May 14, 1880, and settlement was alleged in 1872. Final
proof was made October 3, 1881.
From the proof submitted, it appears that Mrs. Walker went upon the
land with her husband in July, 1873, and resided there with him until he
died, June 17, 1879, and continued such residence till date of proof.
The plat of survey was filed in your office March 14, 1881.
Had Mrs. Walker's husband made entry of the land, she would have
been entitled to credit for residence in making final proof back to date of
settlement; but as party to the original entry, she cannot receive any
benefit of settlement prior to the date she was qualified, under the law,
to make a homestead entry, which was at the date of her husband's death.
The entry will, therefore, remain suspended, and after the expiration
of five years from June 17, 1879, the date of her husband's death, she
will be required to submit supplemental proof, showing continued residence from October 3, 1881, the date of former proof, and you will so
adviseher.

GEORGE W. LAW.
woman divorced from her husband is, in the administration
Divorced W,fe-Will.-A
of the homestead law, legally dead, and if there was an infant child living at the
time of the homesteader's death, the right and fee shall inure for the benefit of the
child, notwithstanding a will devising the land to the claimant's mother, who resides
upon and cultivates the land.
Little Traverse, Mien, Jan. 24, 188o.
to C. D. HAMPTON,
Ading Comm'r ARMSTllONG

I am in receipt of your letter of the 2d inst., stating that George W.
Law made a homestead entry of the N. W. ¼ Sec. 22, Tp. 36 N. of R.
5 W., Michigan, October 6, 1876; that he died on the place August 21,
1879, devising tlie homestead to his mother, who resided on the place
with him, and who has continued to reside thereon since his death; that
Law was married some eight or nine years ago, lived with his wife about
one year and had one child ; that his wife deserted him, taking the child
with her, and obtained a divorce.
You ask if Mrs. Law, the mother, resides upon and improves the land,
for a sufficient time to make the required five years, can a patent therefor
issue to her, or can the child in any way interfere with her claims? etc.
In reply, I have to state that Section 2292 of the Revised Statutes
provides that in case of the death of both father and mother, leaving an
mfant child or children, the right and fee shall inure for the benefit of
such infant child or children. Mrs. Law having been divorced from her
husband, would, in the administration of the homestead law, be considered as legally dead. It has been frequently decided that a will devising
the land embraced in a homestead entry, before the title has been perfected, can have no effect where there is a widow or minor orphan children.
The entry not having been abandoned by the party thereto, cannot be
I
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vacated except by a relinquishment from the duly appointed guardian of
the minor orphan child under orders of the probate court.
In making final proof, the affidavit mttst be made by a duly-appointed
guardian, and the patent would issue to the" minor orphan child," or. the
executor, administrator, or guardian may sell the land at any time within
two years from the death of the surviving parent-which in this case
would be the father-for the benefit of such infants, but for no other
purpose, and the purchaser will acquire absolute title l!.nd receive a patent
in his name. Such sale, however, must be ordered by the proper court.
The above ruling is based upon the assumption that the child was living
at the time of its father's death. In case it should prove tha.t the child
died prior to August 21, 1879, the will devising the homestead to his
mother would be of full force and effect.
·

ELIZABETH LAMPSON.
Nuncufalive Wtll.-The General Land-Office can recognize a nuncupative will only
after it has been duly probated and accepted by the proper court.
Aeling Commissioner BAXTER. lo ALSON DONALDSON, Barron, U'is., 7an. 10, 1877.

In your letter of the 8th of November last, you make the following
statement : Mrs. Elizabeth Lampson made a homestead entry which she
"occupied" two or three years, durin~ which time she married James
Donaldson. Subsequent to such marriage she died. On her deathbed
she made " a verbal will," leaving her homei;tead to said Donaldson.
She left heirs, all adults, each one of whom had before had the benefit of
the homestead Jaw. Under this state of facts the question is asked:
"How can James Donaldson airail himself of right to said homestead, or
what steps should he take?''
·
In reply I have to say that Mr. Donaldson must prove the will in the
proper court, and comply with the law respecting devises, othenvise the
title must descend to the heirs, and they will receive patent on making the
required proof; as this office has no means of ascertaining the validity
of an alleged nuncupative will, and can only recognize such instrument
after it shall have been duly probated and accepted by the proper court.

JOHN RHOADE~.
Wu/ow--Devisee .-Where a deceased homestead claimant left a wife from whom he had
been separated by written ·articles of agreement, such widow is the proper party to
make final proof, notwithstanding the fact that the deceased claimant willed all his
estate, both real and personal, to his brother.
Commissi<»terWILLIAMSON lo .Reg. and .Rec., Salina, Kansas, Oct. 2, 1878.

I am in receipt of your Jetter of September 20, 1878, transmitting for
the consideration of this office the final proof of Gilbert Rhoades, execu-·
tor and heir at law of John Rhoades, deceased, who made homestead
entry No. 14,755, under the provisions of section 2289 of the Revised
Statutes of the United States, for the N. ¼, N. E. ¼ of section 30 1 Township 14 S., Range 11 W.
It appears from the records of this office that John Rhoades made the
entry aforesaid June 101 1873. The papers submitted by Mr. Rhoades
show that John Rhoades made Homestead entry No. 14,755, that he resided upon and cultivated the land described, (rom the 18th day ef June,
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1873, date of entry, up to the time of his death, June 12, 1878; that he
was a citizen of the United States; that he had a wife, but was separated
from her by mutual articles of agreement; also accompanying the paper
is a transcript of the proceedings had in the matter of the probate of the
last will aqd testament of John Rhoades, deceased (and a copy of the
will of said deceased), up to and including the 19th day of August, 1878.
In his will Mr. Rhoades, after bequeathing to his brother, Lewis Rhoades,
the sum of two hundred ($200) dollars, says: "I devise and bequeath all
the remainder of my estate, both real and personal, of which I shall be
possessed, or in any manner entitled at the time of my decease, to my
brother Gilbert Rhoades, of the township of Liberty, county of Jackson,
and State of Michigan; and I do hereby appoint my brother Gilbert
Rhoades executor of this my last will and testament." ·
In view of the facts as shown, viz. : That the homestead claimant at
the date of his death, left a wife, Clarysa S. Rhoades, but was separated
from her November 25, 1870, for divers unhappy disputes and differences ·
arising between the said party of the first part and his said wife, for
which reason they consented and agreed to live separate· and apart from
each other during their natural life, it is held by this office that the said
Clarysa S. Rhoades was the lawful wife, and is now the widow of John
Rhoades, deceased, the articles of separation to the contrary notwithstanding. Section 2291 of the Revised Statutes of the United States
provides that in the event of the death of a homestead settler leaving a
widow, all rights and privileges inure to her benefit upon furnishing.satisfactory proof to the effect that.her husband during his lifetime had faithfully complied with the requirements of the homestead laws regarding
residence and cultivation.
After a careful consideration of the facts in the case, I have to inform
:,.outhat the papers submitted by Mr. Rhoades cannot be accepted as final
proof on homestead No. 14,755 for the tract in question, for the reason
that under the provisions of section 2291 of the Revised Statutes referred
to above, Clarysa S. Rhoades, the widow of the deceased, is the only
person competent to make proof.
You will notify the parties in interest of this decision, and inform the
widow of deceased that she will be allowed to make the final proof. The
question of the final disposition of the title to the land under the articles
of separation and will of deceased, will be one for the consideration of
the local courts.

KEZIAH CARD.
Wtf-Cuntest .-A wife cannot attack her husband 's entry.
Military Servias.-A deserted wife cannot be allowed credit on her own homestead for
her husband's military services.
CIJmmissunerBUllDETT to Reg. and Ru ., Litd,jield, Minn., :fune 22, 1875:

I am in receipt of your letter of the 29th ult., enclosing a letter from
Mrs. Keziah Card, wife of Levi A. Card, who made homestead entry for
S. W. ¼, xz, 123, 41, in December, 1872. Mrs. Card states that her
husband deserted his family and left the State of Minnesota la~t November, and that she intended to secure a divorce from her husband, and
desires to know whether she can hold the claim and make proof in her
own name, and whether she will be entitled to credit for her husband's
military service during the .ate war. In reply, I have to state that in the
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absence of any contest for abandonment, this office must presume that the
entry of Levi A. Card remains good and valid. It was at one time held
by this office that a wife circumstanced as Mrs. Card seems to be, might
on her own behalf initiate against her husband a cont~t for abandonment, and thereafter have a preference right to make entry of the same
tract in her own name, upon showing herself to be the head of the family,
and otherwise qualified.
.
Upon reflection, I am convinced that the rule permitting a wife to
attack the entry of her husband is in violation of the fundamental principles governing the relation of husband and wife in the matter of property rights, and should no longer be adhered to; nor is it within the
power of this office to give preference or priority of right to make entry
of lands under the homestead laws.
.
It follows, therefore, that Mrs. Card cannot at any time make final
proof in her own name on the entry made by her husband, nor can she
whilst the marriage remains legally valid be permitted to contest the
existing entry of her husband. It 1s not perceived that under any circumstances relating to any entry of the public lands Mrs. Card can
become entitled to credit for the military services of her husband during
the late war.

MARY LAIT.
Namag-e.-Proceedings in case of marriage of homettead claimant who died before
issuance of patent.
.
Cqmmissioner WILLIAMSON fq Reg-.a,id Ru., T<,peka,Kan ., .Aug. 25, 1877.

I have to state that I have examined the case of homestead entry No.
3033 made March 21, 1871, by Mary Latt, for the S. ½ of the S. E. ¼
of Sec. 8., Tp. 13 S., R. II E ., containing 8o acres of double minimum
land-final proof thereon, per certificate No. 1927 made April 6, 1877,
by John M. Johnson, husband of Mary Johnson, formerly Mary Latt,
deceased.
It appears that Mary Latt at the time of making her entry was a single
woman over the age of twenty-one years, and had filed her declaration
of intention of becoming a citizen of the United States; that April 6,
1871, she was married to John M. Johnson, and that she made actual
settlement upon and cultivated said land, having resided thereon with
her husband from the 29th day of August, 1871, to the 6th day of April,
1876, when owing to her protracted illness and for the purpose of receiving proper medical treatment she was removed from the homestead to
Osage county, Kansas, where she remained until the date of her death,
February 8, 1877-Mr. Johnson alleging in his affidavit that she left no
heirs "except her husband," but the witnesses fail to corroborate this
statement. The proof shows a satisfactory compliance with law in the
matter of cultivation and other improvements of the land on the part of
the original applicant, and continued residence by her husband from the
time of her death to date of final proof. He also shows that he is a citizen of the United States by naturalization.
In view of the fact that the original applicant complied with all the requirements of law for a period of five years from date of entry, I have to
direct that you call on Mr. Johnson to show, by the corroborative testimony of two or more witnesses, that she died, as he alleges, without leaving any heirs. Transmit the same to this office by a special letter, upon
receipt of which, if found satisfactory, and Jy. Johnson is thus shown to
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have been the proper :pt:rsonto make the final proof, the case will be approved for patent, which will mue in the name of "Mary Johnson, formerly Mary Latt ."

J. W. PORTER.
Ckrll of CO#rl.-Homesteaders in the grasshopper region are not permitted to make
,.
their final proof before the clerk of the Distnct Court.
eo,,,,,,issiUMrBUllDETT lo L . CROUNSE , Wa.rl,inglon,.D. C., Afri/ 13,.1875.

I am in receipt by reference from you of a letter from J . W. Porter,
dated Ponca, Dixon county, Neb. , Dec. 28, 1874, relative to "home steaders in the grasshopper re~ion being permitted to make final proof
before the clerk of the District Court." In reply I have to state that
having given the matter careful consideration, I am of opinion that there
is noth ing in the act of Dectmber 28 , 1874, (copy herewith,) to warrant
such a wide departure from established official rules and regulations governing final proof as to admit of the final affidavit of a homestead party
being made other than before the proper district land officers. The request of Mr. Porter in behalf of the parties referred to in his letter cannot be granted.

L. M. WIRT.
Fint1IProof.-When final proof should be made under the act of March 3, 1879, allowing additional homestead entries.
Commissionn-WILLIAMSON lo L . M. WIRT, Nicll~rson, Kas., .April 22, 18So.
In reply to your letter of January 27, 188o, I have to say with regard
to your son's additional homestead entry $,300 (act of March 3, 1879),

that as he has made final proof on his original homestead entry 771, he
will not be required to establish his residence upon the tract covered by
his additional entry, providing his actual legal residence upon the tract
embraced in his original homestead entry, and cultivation and improvement of the additional tract, is shown at date of final proof.
Relative to the time within which proof must be made on the additional
entry, I have to advise you that I am of the opinion that, although the
act of March 3, 1879, is rather obscure on this point , proof m1.13tbe
made on such entries within two years after the completion of the term
of residence and cultivation required by law, and as your son has made
proof on his original entry showing residence and cultivation for a period
of "five years," he is entitled to a credit of fwr years on his additional
entry and must therefore make final proof thereon within tlvee years from
the date of said additional entry; as it would seem from the language
used in said act (with reference to residence and cultivation) that it (the
act) was intended to ct:>nformas nearly as possible to existing statutes, as
in cases where the original entry is rdinquislud and a new entry made,
the proof must be made within seven years from the date of tl,e on·ginal
entry, if any credit is claimed thereon (on original) ; and in cases of
additional entries where proof has been made on the original entry, the
act virtually extends the time within which proof must be made as required
by law (Sec. 2291 R. S.) to a period of two years subsequent to the completion of the tenn of " rClidence and cultivation required by law."
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The question referred to by you, of the absence of your son from his
original homestead, after making proof thereon, will be duly considered
when his proof on his additional entry is presented.

SUSPENDED ENTRIES.
BY THE BOARD OF
RULINGSUNDER SECTION2450, REVISEDSTATUTES,
EQUITABLE
ADJUDICATION.
Secretary SCHURZ to CHAS.DEVESS,
Allorney -Gmeral, May 28, 188o.
I have the honor to transmit herewith abstract No. 86, of the Commissioner of the General Land Office, received with his letter of the 26th ult.,
embracing .fifty-fivecases, for the action of the Board of Equitable Adjudication, under section 2450 Revised Statutes.
In case No. 20, covering the homestead entry of Sarah E. Reed, for
the Concordia District, Kansas, the proof was not made in time owing
to the pendency of contest in this department. Her final entry was applied for within a reasonable period after the award in her favor. It has
never been deemed necessary to submit such entries as illegal-there being no default or delay on the part of the applicant-and patent should
issue as in ordinary cases.
In case No. 25, relating to final entry made by Elizur B. Hall, administrator, upon the original homestead of William F. Schlregel, Topeka
District, Kansas, I find that Schlregel lived five years upon the tract, but
did not make final proof within two years thereafter; his time expired
February 5, 1879. On the 17th of that month, he applied for leave to
complete his proof, making affidavit that he had intended to offer the
same about Christmas preceding, but was prevented by inclement weather
and the lack of comfortable clothing, the winter being exceptionally
severe. In July, 1879, he died, without having made the regular final
proof.
Hall applied for letters of administration, alleging that the residence
of the heirs was unknown; and, after his appointment as administrator,
made final proof and procured the patent certificate in the name of the
heirs of Schlregel. The Commissioner recommends the confirmation of
the entry.
Section 2291 does not provide for the issue of patent even to heirs or
devisees, unless they are citizens of the United States. In case of unknown heirs there can be no certainty on this point. It may happen,
under an allegation that the residence of the heirs is unknown, that t~ere
may be in fact no heirs, and consequently no representative of the homestead settler. Therefore, leaving out of consideration the question of the
power of an administrator to make the required proof in homestead cases,
which is not by any means clear under the law, it must be apparent that
a patent to " the heirs," without proof of their identity and qualifications, was not contemplated; otherwise the requirement of citizenship
would not have been inserted.
I recommend that this case be returned to the General Land-Office for
inquiry as to the existence of any qualified representative of the deceased,
entitled to claim the equity of confirmation ; although the excuse of
Schlregel for failure to prove up in time was in reality barely sufficient to
save the entry from cancellation outright. To avoid a forfeiture after the
death of the party I think this may be done, and if a qualified represen-
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tative appears after due notice, allowing say ninety days, the entry may
be again submitted ; otherwise it should be canceled.
In case No. 31, homestead entry of Margaret Keleher, Lincoln District, Nebraska, I think the citizenship of the party may be admitted.
Although the record proof of her deceased husband's naturalization is not
produced, its absence is sufficiently accounted for, and she swears that he
was naturalized many years since. Her citizenship being shown, the
entry is legal and needs no confirmation, and should be returned to the
Commissioner for patent. If she is not a citizen, of course she cannot
be entitled to a patent; and it is beyond the power of the Board to confer upon her the proper qualifications.
In case No. 42, homestead of William Springfield, New Orleans District, Louisiana, proof was offered in time, but owing to prevalence of
yellow fever it was not considered by the Register and Receiver. After
the office was reopened,· new proof upon amended forms was made. It
was not necessary to submit this case to th~ Board, as the rule is uniform
in this Department, founded upon the express law in pre-emption cases,
that a party has the same time after the reopening of an office, temporarily closed, in which to file papers necessary to establish his claim, as he
would have had in case it had continued open.
With the exception of the foregoing numbers 20, 25, 31 and 4:z, I
recommend that the entries be confirmed according to the abstract presented, and have certified my approval and act of confirmation thereon,
in which action I reeommend your concurrence.
E. LEWIS CRANDALL.
Ad of Atay 27, 1878.-This act does not apply under the circumstances of this case.
Commissioner WILLIAMSON lo .Reg. and .Ru., Wid1ita, Kansas, '.Jan. 29, 1879.

E. Lewis Crandall made pre-emption fillng for a tract of land, December 9, 1873, alleging settlement December 1, 1873. He voluntarily
relinquished all rights under this filing to the said land June :z, 1874.
He made timber culture entry on the land June 2, 1874, which was relinquished and canceled by the General Land Office, March 31, 1876. He
then made homestead entry for the same tract April 8, 1876, and claims
that he is entitled to a credit of the whole time of settlement prior to the
home~tead entry of April 8, 1876, to be applied on said entry .
Held that inasmuch as Mr. Crandall did not change his pre-emption
filing to a homestead entry, but voluntarily relinquished the same and
made timber culture entry subsequent to the relinquishment of his preemption right, the claimant cannot be allowed the benefits of the act of
May 27, 1878, in computing the five years' residence required from the
date of settlement, as alleged in his relinquished pre-emption filing.
Final proof can only be made at the expiration of five years from date
of homestead entry made April 8, 1876.
CIRCULAR

INSTRUCTIONS

OF APRIL 4, 1877-

F1NAL

PROOF.

HOMESTEAD

I have to call your attention to the Act of Congres.,;approved March 3,
1877, entitled "An act to amend section twenty-two hundred and ninetyone of the Revised Statutes, in relation to proof required in homestead
entries.''
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This act provides a method of making the final proof in homestead entries, dispensing with the necessity that the party shall attend at the' district land office, as required in official regulations given on page 5, subdivision 17, Circular of May 18, 1876.
The party desiring to avail himself thereof must appear with his witnesses before the judge of a Court of record of the county and State, or
district and Territory, in which the land is situated, and there make the
final proof required by law, according to prescribed forms, which proof
is required to be transmitted by the judge, or the clerk of the Court, to
you, iogether with the fee and charges allowed by law.
The judge being absent in any case, the proof may be made before the
clerk of the proper court. The fact of the absence of the judge must be
certified in the papers by the clerk acting in his place. •
If the land in any case is situated in an unorganized county, the Statute
provides that the party may proceed to make the·proof in the manner indicated in any adjacent county in the State or Territory. The fact that
the county in which the land lies is unorganized, and that the county in
which the proof is made is adjacent thereto, must be certified by the officer.
In any case where the final proof shall be transmitted to you, as contemplated in this act, and the full amount of money due shall be paid,
you will carefully examine the proof, and if no objection appears, proceed
to issue the receipt and certificate in the case, and make proper returns
to this office as the basis of a patent or a complete title for the homestead
pursuant to existing Jaws. If any objection appear-, you will promptly
notify the party and advise him of his rights in the matter.
Your attention is further directed to an act approved the same day, entitled, "An act for the relief of se.ttlers on the public lands under the
pre-emption laws."
U ndet this statute a party desiring to change his claim under pre-emption filing to that of a homestead entry should be required on making
the change, to appear at the proper land-office, with his witnesses, and
show full compliance with the pre-emption law to date of such change, as
has heretofore been required in transmutation cases, proof of such compliance to be forwarded with the entry papers to this office. When the
party applies to make final proof, he must show contmued residence and
cultivation as required by the hom~tead law.
In case an adverse claim has attached to the land, due notice, jn accordance with Rules of Practice, must be given all parties in interest of
the time and place of submitting proof in support of the application to
make such change. The adverse claimants will be entitled to the privilege
of cross-questioning the applicant's witnesses and of offering counter proof.
J. A. WILLIAMSON, Commissioner.
CIRCULAR INSTUCTIONS
HoMESTEAD

OF MAY 8, 1877-

FINAL PROOF.

Referring to my circular of April 4, 1877, under the act of 3d March,
1877, authorizing the proof required in homestead entries, under section
2291 of the Revised Statutes of the United States, to be "made before
the judge, or, in his absence, before the clerk of any court of record of
the county and State, or district and Territory, in which the lands are
situated," I have further to direct that in all cases in which such proof
shall be made before a judge, under said act, you will require, in addition
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to the judge's certificate, that the clerk of the court shall certify, under
his hand and the seal of his office, that the said judge was duly commissioned and qualified, and also to the genuineness of his signature, such
certificate of the clerk to be indorsed upon or annexed to the papers,
J. A. WILLIAMSON, Commission_er.
and form a part th~reof.
I

COMMISSIONER'S LETTER TO REGISTER AND RECEIVER,
EAU CLAIRE, WISCONSIN, JAN. 20, 1879.
Certain homestead cases were held suspended for the reason that the
parties having attempted to make final proof under the provisions of the
act of March 3, 1877, i. e., before the circuit clerk (in the absence ot
the judge), erred in having made their final proof before the clerk, while
the supporting testimony was sworn to before another officer.
Under the law and instructions (see last paragraph, page 6, General
Circular, October 1, 1878), but two modes of making final proof are
provided, viz. : First, by the party appearing in person at the district
land office, with his witnesses, or second, by appearing before the judge
of a court of record for the county wherein the land is situated ( or, in
the absence of the judge, before the clerk of the proper court), accompanied by his witnesses. · In either case the party mu&tbe accompanied
by his witnesses, whose testimony must be sworn to at the same time and
before the same officer before whom he makes his final affidavit. No
other provisions of law are now in force which authorize a different mode
of procedure in making final proof.
TRANSMITTAL

OF HOMESTEAD

PROOF.

The county judge or clerk of court must transmit to tlJe Register and Receiver the
homestead proof and pre-emption affidavit taken before said judge or clerk.
Aeling Co;,,mi'ssionerHOLCOMB lo Reg. and Rec., Mitclull, Dakota, :June 15, 1881 .

The act of Congress of March 3, 1877, which admits of the final proof
in homestead entries being taken before the judge, or in his absence before the clerk of any court of record of the county and State, or district
and Territory, in which the lands are situated, requires in so many words
that the proof shall be transmitted by such judge, or the clerk of his
court, to the Register and Receiver. There is a similar provision in the
act of June 9, 1880, for the transmission by the clerk of court, of the
pre-emption affidavit taken before him thereunder. You are not at liberty to overlook or dispense with these positive requirements of law,
compliance with which should be insisted upon in every case.
COMMISSIONER'S LETTER TO REGISTER AND RECEIVER,
KIRWIN, KANS ., MAY 7, 1877.
In cases in which final homestead proof is made before the judge, or
in his absence before the clerk of a court of record, under the act of
March 3, 1877, the Register and Receiver of the district land-office are
entitled to the same fee for examining and approving the proof so made
as if the proof were taken and reduced to writing by them, for the claimants, under the tenth subdivision of section 2238 of the Revised Statutes,
viz., fifteen cents per hundred words.
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COMMISSIONER'S LETTER TO W. S. SEARCH, JUNE 29, 1877.
In the act of Congress of March 3, 1877, which provides that final
proof in homestead entries may be made before the judge, or, in his absence, before the clerk of any court of record of the county and State,
or district and Territory, in which the lands a.re situated, the terms "in
his absence'' refer to the absence of the judge from the county-seat or
place where the court for the county is held. Where the clerk takes the
proof, he should set forth in his certificate to the papers that the case was
such as to authorize him to do so under the act; and for this, it will be
sufficient for him to certify that the proof was made before him " in
the absence of the judge,'' using the language of the statute.

FLORIDA.
County CO#rts.-Final proof before judges or clerks of county courts.
Acting Commissio,ur BAXTER to Reg. and Rec., Gainesville, Fla .,July 10, 1877.

The attention of this office has been called to the subject of making
final proof ~fore the judge or clerk of the county court, under the act of
March 3, 1877, and I have to state in connection with this matter that
the county courts in the State of Florida, as they are now constituted,
are simply courts of probate.
Such courts, it has frequently been decided, are not courts of record,
hence the judge or clerk of such court are not qualified under the law to
take the final proof in homestead cases.
·
You will therefore, under these circumstances, reject all proof not
made before the proper officer, in accordance with the provisions of the
act abdve specified, at the same time directing such parties what course
to pursue, and before what officer in the county they can legally prepare
their final proof.
·
I would also suggest that in order to save the settler unnecessary expense, that it would be advisable to inform the "county clerks" of the
several counties in Florida of the contents of this letter.
CommissionerWILLIAMSON to Rrg. and Rec., Gainesville, Fla., :July 31, 1877.

. In reference to final proof in homestead cases being made before judges
of county courts or their clerks, I have to state-that all such proof received
by you before the receipt of my letter of the 10th inst., and which you
say will be sent up unless otherwise instructed, must, under the law and
rulings of this office, be rejected, and you will notify the parties in all
such cases that new proofs will be required to be made before the local
officers, or a judge, or a clerk of a court of record, as the law provides.

COUNTY COURTS IN FLORIDA.
County Courts in Florida are Courts of Record, and the judges and clerks of such
Courts are qualified lo take final proof in homestead cases under act of March 3, 1877.
Commissio11erWILLIAMSON lo Reg. and Ru ., Gainesville, Floniia, January 10, 1878.

I am in receipt of your letter of the 12th of September last, enclosing
petition of Judge F. J. Lapenotiere and printed opinion of Judge Cocke,
defining the Courts of Record in Florida, in relation to rescinding the
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action of this office, in deciding that the county courts of Florida, as
they are now constituted, are not Courts of Record.
In reply I have to state that the constitution of the State of Florida,
adopted February 25, 1868, provides that the county court shall have
jurisdiction of all misdemeanors and all civil cases where the amount does
not exceed three hundred dollars, and that said Court shall have co-extensive jurisdiction with the Circuit Courts in cases of forcible entry and
unlawful detainer, subject to appeal to the Circuit Court.
The county court was also, under said constitution, invested with full
surrogate or probate powers, subject to appeal, and the clerk of the Cir cuit Court was also authorized to act as clerk of county court.
The said county courts were constituted Courts of Record and pro vided with an official seal, and empowered to punish for contempt, summon jurors and witnesses, to make all orders llnd decrees, to enforce its
authority, and to maintain and carry out its constitutional powers in all
matters wherein it has jurisdiction.
.
The amended constitution of Florida, approved March 4, 1875, limited
the jurisdiction of said county courts, so that the same shall have power
to take probate of wills, to grant letters testamentary, and of administration and guardianship, and to attend to the settlement of estates, and to
discharge all duties usually pertaining to probate courts; and furthermore, that the judges of such courts shall have civil and criminal jurisdiction of justices of the peace.
They also were allowed to exercise jurisdiction of such proceedings relating to forcible entry or unlawful detainer of lands and tene~ents, subject to appeal to the Circuit Court, as provided by law.
There is no doubt in considering this question that the amended constitution has curtailed the jurisdiction of the county courts, as they were
under the older one of 1868, to a considerable extent; but the fact still
remains that said courts, as constituted in 1868, were invested with full
powers as Courts of Record, and although the amended constitution of
1875 has curtailed the powers and restricted the jurisdiction of said courts
until they are possessed of little more than ordinary probate authority,
yet I am unable to find in the amended constitution, or in any subsequent
act of the State Legislature, a repeal of the original provision creating
county courts Courts of Record.
Such being the fact, that the original provision still stands unrepealed,
there can be no doubt that said courts have authority to act as Courts of
Record.
They are certainly so recognized in the legal jurisprudence of the State
of Florida, and therefore I am of the opinion that the judges and clerks
of such courts are properly qualified to take final proof in Homestead
cases under the act of March 3d, 1877, anti therefore I rescind the decision contained in my letter of July 10th, 1877, relative to said courts
in Florida.
You wil( take the best course you may deem expedient to promulgate
the above decision, that the same may become known by the people at
large, who desire to make final proof of their homestead entries; and all
proof suspended by you because the same :was not made in accordance
with decision of July 10, 1877, you will relieve from suspension, and report the same to this office in its regular order, as though no such decision
had been made.

HOMESTEADS.

COUNTY COURTS IN ALABAMA.
Acting Commissioner BAXTER, to Reg. and Ru., Huntsvilu, Ala., Sept.

14, 1877.

Relative to the authority of the Probate and ex-officio county judges
in Alabama to take final proof in homestead cases under · the act of Mar:ch
3, 1877, I have examined the Revised Code of Alabama (1867), and find
that the judges of Probate Courts are, under the State laws, also ex-officio
judges of the county courts and clerks of their own courts, with the
privilege of employing a clerk at their own expense, who may perform
all acts not judicial in their character. See code above mentioned, sections 3935 and 3937, page 738.
Section 792, page 240 of the code, provides for the keeping of a record
showing the true condition of all proceedings had in courts of that character, also section 796, page 241, confers on the judges of such courts
the authority to administer oaths, where the administering of such oath
is not confined expressly to some other officer; to grant writs of habeas
corpus, to cause jurors to be empaneled and sworn, in any matter before
such court, in which the right to a jury trial is given by law, etc. The
county courts have original jurisdiction eoncurrent with the circuit and
city courts, of all misdemeanors committed in their respective counties,
in Alabama, and as they are also courts of record, the judges of such
courts would be properly qualified to take the testimony or proof in
homestead cases.
Therefore, as the Judge of Probate is. ex-officio judge of the county
court, you will allow proof to be taken before such judge, as provided by
the act of·March 3, 1877.
If, however, the county court is provided with a seal, the judge of such
court should, use such seal when acting on ca5es under the act of Congress
above referred to, otherwise the seal of the probate court may be used,
and the fact of being ex-officiojudge of the county court certified to.

JOHN J. McKAY.
Commutation-Setllemmt.-Where
a homestead claimant failed to make settlement within six mQnths after entry on the tract entered, he will not be prevented from making;
commutation proof and payment, if he found that such settlement and cultivation have
been made as would entitle him to make payment under the pre-emption law and
receive patent, provided no adverse claim has intervened.
Commissioner McFARLAND lo Reg. and .Ru., Benson, 11/innesota,Du. 31, 1881.

July 2, 1880, John J. McKay, of Appleton, Swift county, Minn., made
homestead.entry No. 10577, for the N. W. ¼, 26-121-42.
October 6,
188l, he offered to commute the entry to cash under section 230, Revised
Statutes. His proof showed that he did not establish a residence upon
the land within six months from date of enty, the date of performing that
act being April 7, 18.81. Because of this failure to establish residence on
the land within the period prescribed by the homestead law, you declined
to accept the purchase money and issue the usual receipt and certificate,
and transmitted the proof to this office for consideration with your letter
of November 7, 1881.
Upon examination of the papers it was determined by this office to submit the case to the Board o.f Equitable Adjudication, and by letters "C"
of November 28, and December 13, 1881, W. N. Severance, of this city,
and the Hon. H. B. Strait, were informed that such action had been
taken.
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I have reconsidered the matter, however, and am now of opinion that
such submission is not necessary, inasmuch as section 2301, Revised Statutes, provides that "Nothing in this chapter shall be so construed as to
prevent any person who has availed himself of the benefits of section 2289,
from-paying the minimum price for the quantity of land so entered, at
any time before the expiration of the five years, and obtaining· a patent
therefor from the government, as in other cases directed by law, on making proof of settlement and cultivation as provided by law granting preemption rights."
The failure to establish residence upon the land within six months from
date of homestead entry does not, therefore, in my opinion, create a defect in this entry. It is only required in commutation cases that the party
shall make proof of settlement and cultivation as required by pre-emption
law, and if, upon examination of his proof, it be found that such settlement and cultivation have been made as would entitle him to make payment for the land under pre-emption law and receive patent, it is immaterial whether he shall have complied with homestead law in respect
to time of making settlement upon the land, provided no adverse claim
for the tract appears of record, as it is expressly provided that "nothing
in this chapter shall be so construed as to prevent" him from making the
payment and receiving patent.
Upon a re-examination of the case, I find that the final affidavit is not
executed in proper form, the ordinary form (No. 4-070) for homestead
proof having been used instead of that prescribed for commutation proof
(No. 4-069). The party is therefore required to execute a new affidavit
upon the proper blank, and upon receipt of the same by you, with the
amount of purchase money, you will issue the usual receipt and certificate
in the case, and transmit the same to this office with your regular returns
for the month in which issued.

COMMUTED HOMESTEAD.
Pre-nnption Rig'ltls.-Where a party commutes his homestead entry to cash, his rights
under the pre-emption laws are not affected thereby.
• Commissionn- WILLIAMSON to Reg. and Rec., Cnrymne, Wyoming Ty., :July 15,1876.

A party who commutes to cash an entry made by him under the homestead laws exhausts his rights under: the homestead laws, except in ca~ he
was an honorably discharged Union soldier, sailor or officer of the late
war, had made said entry prior to June 22, 1874, and the area thereof
was less than 160 acres, in which event he would be entitled to make an
" additional ': homestead entry of such quantity of land as added.to the
original entry would aggregate 160 acres.
Said party's rights, under the pre-emption laws, would not in any event
be affected by said commutation.

AMOS R. HOW ARD.
Settlemml.-The act of March 3, 1877, allowing the computation of a homesteader's
time from the date of original settlement in case of change from pre-emption to homestead filing, applies only to those parties who make the change subsequent to the passage of said act.
Commissioner WILLIAMSON lo Reg. and Rec., Sio,u; Falls, Dakota, Atay 21, 1877.

It appears from the records of this office that the above tracts were filed
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upon under the pre-emption law by John Howard, Dec. 20, 1871, per
filing No. 5658, alleging settlement Oct. 21, 1871, and on April 19, 1875,
said tracts were entered as a homestead by Amos R. Howard .
The affidavit of Mr. Howard sent up with the proof sets forth that his
true and correct name is Amos R. Howard, and not John Howard; that
a mistake was made in his name by the attorney who made said filing for
him.
The proof submitted shows that Mr. Howard resided upon and cultivated the land as a pre-emptor from the date of his filing, October 21,
1871, until the date of transmuting said filing to a homestead entry,
April 19, 1875, and that he has fully complied with the homestead law
since that time . The act of Congress approved March 3, 1877, provides: "That when any person who has made a settlement on the public
lands under the pre-emption laws shall change his filing to that for a
homestead entry, the time required to perfect his title under the homestead laws shall be computed from the date of his original settlement
made under the pre-emption laws."
From the language of this .statute it appears that the benefits of the act
were contemplated for those who should make the change subsequent to
the passage of said act, and not for those who made the change prior to
its passage.
You will advise Mr. Howard that his application to make proof wit_h
credit for the time of settlement under his pre-emption filing is denied.

G. CONTEST

AND ABANDONMENT.

RIMMER vs. DOTY.
Pu!Jlislud N11tice
.-The notice of hearing being in several particulars defective, the contest is dismissed in consequence.
Secrt'lary SCHURZIt>Commissi11ner
\VJLLIA1'f50)'1, jan. 29, 1881•
.This notice was by publication, and describes A. DQty as A. Daty, the •

tract as being on section 7 instead of.section 8, and the date of entry by
being on October 8, instead of October 7, 1878. There was no appearance for Doty, in person or by counsel, at the hearing, He was not required to take notice of a publication so manifestly incorrect.
Your decision dismissing the contest is affirmed.
·

CHARLES L. TRUMAN.
N11tice11/Continua,ue-Pt,/Jlication.-Where
a contest for abandonment of homestead is
continued, notice of such continuance need not be given by publication .
C11111missioner
WILLIAMSON /11
. CHARLES L . TRUMAN, Atwl>t>d,
Kansas, May 16, 1881.

I am in receipt of your letter of the 23d inst., stating that the contest
initiated by you against Alfred H. Hubbs, for abandoning his Kirwin,
Kansas, homestead entry, No. 12357, has been continued to the 7th proximo, and asking whether it will be necessary to serve notice of such adjournment upon the defendant by publication, in the same manner in
which the original notice of contest was served.
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In reply, I have to say that the Rules of Practice prescribe that notice
of interlocutory motions, proceedings, orders, and decisions, shall be in
writing, and may be served personally, or by registered letter through the
mail ; and that 11roof of service by mail shall be the affidavit of the person who mailed the notice, at.tached to the post-office receipt for the registered letter.
Hence the publication of notice of continuance is not required.
VINSON vs. KEITH.
Notiu.-What
must be stated by the local officers in the notice of their decision in a
contested case.
C11mmusionerMcFAttLANDlo Reg. and Rec., Norfolk, Nebraska, August 15, 1881.

By your letter of January 27, 1881, you reported "that the parties in
interest were notified of the decision of this office, on the 24th day of
December, 1880, and that no appeal has been filed therefrom." This is
not a sufficiently full report to enable this office to act in the matter, and
you are directed to report whether you notified the parties in interest that
your decision would /Jecomefinal as to all questions of fact unless appealed
from within thirty days from notice.

In all contest cases such notice must be given, and in your report of
the' cases to this office it is important that you state in full, as to whether
you so stated to the interested parties.
This is rendered necessary by reason of the fact that the public may
not pave been fully advised as to the change in practice in this particular,
and it may be supposed by many that your decisions are not final, whether
an appeal be taken or not.
In the case in hand, if you did not notify the parties as herein indicated, you will give new notice, and at the proper time report the action
taken, and if you did give the proper notice you will so state.
INSTRUCTIONS.
Affidavits may be received in cases of homesteads actually abandoned.
wmmusioner WILLIAMsox
to Reg. a_ndRec., Eau Claire, Wis., June 7, 1879.

The conditions under which depositions may be taken by either party
to a contest are given in the Rules of Practice. If depositions are taken
without observing the regulations therein prescribed, they must be thrown
out on objections by the opposite party; but if so taken by the consent
and understanding of both parties, with opportunity of cross-examination
allowed, neither party can thereafter be heard to object to them, and if
no interest. of the United States is prejudiced thereby, they will be submitted and allowed their proper weight in deciding the ca'ie. If a timber
culture or homestead entry is regularly contested, on the alleged ground
of an abandonment, due notice of the hearing given, and the defendant
makes default, the contestant may submit affidavits to show the abandonment alleged, and they would be considered in passing upon the case.
AFFIDAVIT.
Ach'ng Commissioner ARMSTRONG lo Reg. and Rec., Crookston, Afinn., Dec. J, 1879.

It is proper to order a contest based upon an affidavit taken out<;idethe
land district, if the official character of the officer administering the oath
be duly authenticated.
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WEBER vs. GOURLEY.
Invntigntion .-Residence for the period of five years from date of entry on the.tract
claimed is a compliance with the homestead law; but the question of such residence
may under proper restriction be investigated at any time 15e{oreissuance of patent.
Good Faith.-Where the evidence in a contest for abandonment &tows, as in this case,
that the homestead claimant is a poor man, that hl: was residing upon the land at date
of trial, but had been unable to make his residence thereon within six months after
entry at the land office, or to improve the land to any great extent, such contest will be
dismissed in view of the good faith of the claimant, and when final proof is made it
will be submitted to the Board of Equitable Adjudication .
St~tlary CHANDLER to Commissio11trBURDE'IT, April II, 1876.

I have considered the case of Christian Weber vs. Alexander Gourley,
on the charge of abandonment by the latter of his homestead, made February 27, 1874, on the S. E. ¼ of Sec. 8, Township. t9, Range 14 W.,
Larned, Kansas, on appeal from your decision of July 27, 1875, dismissing the contest on the ground that the same was not instituted within a
period of five years from date of entry, including the four years of military service credited •to the defendant . I do not think the reason assigned for the action taken, a valid one. A residence for the period of
five years from date of entry on the tract claimed is a compliance with the
law; but the question of such residence may under proper restriction be
investigated at any time before the title is perfected by the issuing of
patent.
The evidence in this case shows that Gourley was a poor man, that he
was residing on the land at the date of trial, .but had been unable to make
his residence thereon within a period of six months from date of eptry,
or to improve the same to any great extent. It is considered, however,
that his good faith is shown by his present residence, his continued claim
to the land, and refusal to sell the same,.and by making the slight improvements mentioned . When final proof is made, it will be a case for
the consideration of the Board of Equitable Adjudication.
Your decision dismissing the contest is affirmed.

WILLIAM H. HARRIS.
Six Jlfontns'.-Contest for abandonment may be• i,nstituted against the entry of a deceased homestead claimant, if the abandonment and change of residence occurred
more than six months prior to decease,
Acting Commissiontr LIPPINCOTI' to Rtgisltr, Put6lo, Colorado, Ft6ruary 7, 1876.

I am in receipt of the proceedings and testimqny had in the cQntest
instituted by B. N. McShane against the ho!llestead entry of William H.
Harris.
It appears by the testimony that Mr. Harris died in July, 1875, before
the commencement of the contest, that he abandoned his entry for more
than six months previous to his death, and that no one has resided upon
or cultivated the land since his death, claiming under the entry. By
reference to the homestead affidavit of Harris and the testimony, it appears that he was a single man. Notice of contest was given to the legal
representatives of Harris by publication in the usual manner. Although
it was decided by the Hon. Secretary of the Interior, December 4, 1875,
in the case of Dorame vs. Towers, homestead entry 1678, San Francisco
Land District, California, that no action to enforce a forfeiture for
abandonment can be directed against the widow, heir or devisee of a deceased homestead party, I do not construe this decision as forbidding

HOMESTEADS .

41}9

contests in case of such decease, if instituted within the statutory period
of five years to prove forfeiture on account of abandonment and change
of residence upon the part of the party to the entry prior to de,ease. In
this case no one appeared after due notice to defend the entry. The
entry is therefore held for ~ancellation, subject to appeal to the Hon.
Secretary of the Interior, within sixty days from service of notice.

ALEXANDER

McKIVER.

Notiu.-Where a homestead claimant whose entry is sought to be canceled for abandonment, is in the penitentiary under sentence of imprisonment for a term of years, notice
of contest must be served personally upon the claimant if possible; if not possible,
then by publication for thirty days.
Co1r1mi.ssi'ontr
BURDETT to Rtg . and Ru ., Eureka, Nevada, Du . 8, 1875.

It does· not appear from the papers sent up, that the usual notice of
contest was given to the homestead party, who is now and has been for
eighteen months in prison under sentence of ten years' imprisonment for
manslaughter. It is necessary that this be done, that the trial take place
as specified in the notice, and that· the proceedings, when forwarded to
this office, be accompanied by the joint opinion of the Register and Receiver. It may be possible .to serve personal notice upon the party at the
prison, but if not, you will give thirty days' published notice, at the expense of the contestant, in a newspaper having the largest circulation in
the vicinity of the land, in order that any person who may be appointed
by the Court having jurisdiction to act for the party, or who may wish to
appear in his behalf, may receive notice of the contest, in which case a
certificate of publication by the publisher, under oath, should be forwarded with a copy of the printed notice .

STEWART vs. JACOBS .
A6andonmml.-Dutased
C/aimanl .-In case of a deceased claimant who had not resided
upon or cultivated the land embraced in his entry, the heir or devisee, though not re•
quired to reside upon, must cultivate and improve the tract, or the entry may be contested for abandonment.
Decision in Dorame vs. Towers affirmed.
&,rttary ScHURZ to Commissioner WILLIAMSON, May 14, 1878.

I have considered the appeal from your decision of December 31, 1877,
dismissing the contest initiated by Joseph C. Stewart against the heirs
and administrators of the estate of Henry R. Jacobs, deceased, for aban. donment of his entry of March 24, 1874, upon the S. E. ¼, Sec. 25, T .
7, R . 5 W., Concordia, Kansas. The contest was held Nov. 7, 1877,
notice thereof was personally served· on the administrator, and also published in a newspaper, as required by law. The heirs are non-residents
of the State of Kansas. Neither the administrator nor the heirs appeared
at the hearing.
·
The affidavit initiating the contest, and the testimony at the hearing,
November 10, 1877, show that Jacobs died June 25, 1874, not having
entered upon or cultivated the land, and that neither his heirs nor administrators have since resided upon or cultivated it.
You dismissed the contest for the reason that a homestead entry cannot
be contested for an abandonment subsequent to the death of the party
making the entry, but must remain subject to final proof, within the time
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prescribed by law, unles.c;relinquished at an earlier day by the legal representatives of the deceased, as held in the case of Dorame vs. Towers, decided byffly predecessor December 4, 1875.
.
In that case, Towers died eleven days after making his homestead entry,
without entering on the land ; and six months thereafter a contest was initiated for abandonment of the land, entered under ~ection 2297 of the
Revised Statutes, and the question presented was whether the failure of
the heirs or devisees to take up a residence on the land within six months
from the date of entry, rendered it liable to such proceedings. In his
discussion of Sections 2290, 2291, and 2297, Revised Statutes, my predecessor held that Section 2291 does not require .the heir or devisee to reside in person upon the land, but that its provisions are substantially
complied with by continued cultivation of the tract, for the prescribed
period-in other words, that, while in such a case residence on the land
is not necessary, cultivation is necessary; and decided that the entry of
Towers could not be vacated within the statutory period of five years, except by direct relinquishment of the party or parties succeeding to his
interest, he having died without changing his residence or abandoning
the land .
I concur in the views expressed in said decision upon the state of facts
upon which it was made ; but the heirs or devisees, though not required
to reside upon, must, nevertheless, show continued cultivttion of the
land, otherwise the death of the party, the day after his entry, may withhold the land from further entry for five years, without either residence
or cultivation, without subjection to a charge of abandonment.
·
Applying this decision in Dorame vs. Towers, as thus modified, to the
case under consideration, the testimony showing that, from the date of
entry, March 24, 1874, to the date of hearing, Nov. 10, 1877, there had
been neither residence upon nor cultivation of the land by any party in
interest, I think the charge of abandonment sustained, and, therefore,
reverse your decision, and hold the entry of Jacobs for cancellation.

H. C. DODGE.
Deviue.-The deYisee of a homestead claimant is entitled to all the privileges that would
descend to tke heirs,
Commissioner McFARLAND lo Reg.·and Rec., San Francisco, Cal., Fe/,, 10, 1882.

Referring to my letter of November uth last, relative to homestead
entry No. 2762, covering the N. W. >(, section 6, Township 23 S., Range
8 E ., requiring H. C. Dodge (dev1see of N'. E. Adams, the homestead
claimant), to furnish an affidavit explaining his connection with the case,
and also evidence establishing the date of Adams' death, I am in receipt of your letter of the 26th ult., transmitting certain papers bearing
on the case.
.
·
From all the papers in the case, it would appear that on May 7, 1877,
Mr. Adams made the entry in question, the affidavit in which was made
before the clerk of the court for the county in which the land is situated,
May 3, 1877. Adams died May 24, 1877, devising his homestead entry
to Dodge, the will was filed for probate April 28, 1879, and letters testamentary were issued May 17, I879, instead of I877, as stated in my
. former letter. Mr. Dodge fully explains his connection with the case.
May 24, 1881, Escolastica Freeman initiated a contest for abandon-
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ment against said entry, notice of which was served on the devisee, who
appeared before you at the time fixed for the hearing.
From the testimony submitted at the hearing, it appears that Mrs.
Freeman has resided upon and cultivated the W . .¾,N. E. ¼, and E .
.¾,N. W. ¼, of said section 6, since 1873, and desires to enter the
same under the provisions of the act of March 3, 1879, and May 14,
1880. It also appears that Mr. Dodge entered into possession of the
W . .¾, N. W. j(, of same section, and cultivated and improved the
same by tenant, for over two years next preceding Adams' death; that
Adams was entitled to a credit of three years for service in the army
during the war of the rebellion. The devisee relinquishes all claim to
the E. .¾,N. W. ¼, of said section 6, and desires to perfect title to
the residue of Adams' entry.
I am of the opinion that the devisee of a homestead claimant is entitled to all the privileges that would descend to the heirs, and in
view of the decisions of the Honorable Secretary of the Interior in the
cases of Dorame vs. Towers, and Stewart vs. The Heirs of Jacobs (see
Copp's Land Owner, Vol. 2 1 p. 131, and Vol. 7, page 135), the character of the proof submitted and of your recommendation, you will, after
Mr. Dodge shall have given due notice that on a certain day, to be
fixed by you, he will apply for final papers covering the W . .¾, N. W.
·¼, of sai~ section 6, upon _the proof already submitted, if no objection
1S made, issue final papers m the case.
·
Homestead entry No. 2762 is this day cancelled on the records of
this office, so far as it relates to the E . .¾of N. W. ¼_,Sec. 6, T. 23
S., R. 8 E., and you will so note on your records. The application,
affidavit, etc., of Mrs. Freeman are herewith returned for completion,
and to be regularly numbered and transmitted to this office with your
regular returns.
BEASORE vs. WHITEHEAD.
A party, subsequent to entry, contracted to convey the tract to another after receiving
patent.
Held, That as the contract was verbal and no possession was taken under it, it cannot,
under the statute of frauds, be enforced against the claimant; that the facts do not
show an alienation of the land; and as the fifth section of the act pro\·ides that an
entry cannot be attacked by a stranger in interest except upon a charge of a6andDnmenl or clzangt of residence, the party should be allowed to perfect his claim.
Acting Secretary COWEN to Commissioner BURDETI', Aug. S, 1875.

I have examined the case of J. J. Beasore vs. W. T. Whitehead, involving title to lots 7, 10, 15, section 18, and lot 2, section 19, township
4, range 9 W., Kirwin, Kansas, on appeal from your decision of Jan. 4,
1875.
The case purports to be one of contest under the fifth section of the
home.stead act, but the substance of the charge is, that subsequent to his
entry the claimant contracted to convey the land to one Cromwell after
he had received a patent. You found as matter of fact that the claimant
had so contracted, and you held, as matter of law, that his entry should
be cancelled.
The contract in question was verbal, and no possession was taken
under it. It is not, therefore, being within the operation of the statute
of frauds, an agreement that can be enforced against the claimant, even
if the rule in pre-emption cases be applied. But the homestead differs
very materially from the pre-emption act in its requirements intended to
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prevent alienation. It provides that the affidavit by claimant shall be
filed before entry; that this affidavit shall, among other things, show that
the entry is not made either directly or indirectly for the use or benefit
of any other person than the claimant, and that upon final proof the
claimant shall file an affidavit that no part of the land has been alienated ..
In the case under consideration, the first two requirements of the act have
been complied with, and there is-no legal reason, so far as I can see, why
the third may not be also complied with at the proper time. The facts
recited do not show an alienation of the land; the contract of sale is
not one that can be enforced, and it is now repudiated by the claimant.
Under these circumstances, I think he can lawfully take the final affidavit,
in which event he will have fully complied with all the requirements of
the act.
·
There seems to be but one way provided by the act in which an entry may be attacked by a stranger in interest, viz.: that pointed out
by the 5th section-upon a charge of abandonment or change of residence.
It is entirely clear that forfeiture has not been incurred in this case for
either of these causes, for the contract itself necessarily negatives any
idea that either abandonment or change of residence was contemplated
or intended.
In my opinion the ·charge as preferred was improperly tried under
the 5th section. I am also of opinion that the facts shown, even if
presented regularly upon final proof, would not justify a cancellation of
the entry.
I therefore reve~ your decision, and affirm that of the local officers.

BENNETT vs. COLLINS.
&eond Contest.-Prifermu
Rig!,t.-Where a second contest mis initiated prior to the
determination of a prior contest, and the homestead entry in question was cancelled as
a result of the first contest, the second contestant has no preference right of entry
should the first contestant fail to make entry. The preference right cannot be transferred or assigned.
Commissio,ier McFARLAND to Reg. and Ree., Grand Forks, Dakota,Jan. 13 1 1882.

I am in .receipt of your letter of 22d of November last, transmitting
testimony and proceedings in the . case of Richard Bennett vs. Lizzie
Collins, and Edmund Demers vs. Lizzie Collins, both cases involving
homestead entry No. 1337, S. E. ¼, 4-150-51.
Bennett filed his affidavit of contest on the 26th of May, and Demers
on the same day, but at a later hour. The case of Bennett is, therefore,
entitled to be first considersd.
The proceedings appear to be regular, and upon the testimony· presented, you decided that the entry should be cancelled. No appeal from
such decision has been filed, and as it appears to be in accordance with
the law and the facts as shown by the testimony, it is approved, and the
entry this day cancelled.
The cancellation of the entry resulfing from the first contest, the subsequent one by Demers necessarily falls, and the testimony therein is not
considered.
You ask in connection with these cases, should Bennett fail to make
entry of the land within the period allowed him for that purpose by the
act of May 14, 1880, or should he waive his right as contestant, would
the tract be subject to entry by the first legal applicant, or should Demers
have the preference?

•
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The right allowed a contestant by the act of May 14, 1880, is a personal one, and cannot be transferred or assigned. , Neither is it a bar to
an entry of the land by another party at any time subsequent to the cancellation of the contested entry .
• An entry allowed within the period during which the contestant's right
attaches, would, however, be forfeited, should he present his application
within the time allowed him for that purpose.
In the case in question, the first legal application for the land should
be received and made of record; and should Bennett fail to exercise his
right of entry under the law, it would be allowed to stand .
.Demers could claim nothing by virtue of the contest instituted by him.

ANDREW

J.

OSBURN.

Pn:ju,y.-Any

person having knowledge thereof may, on proper showing, cause the
arrest of perjurers in land cases.
Com111issioner
WILLIAMSON lo ANDllEW J. OSBURN, Tl,a7er. Kansas, :Jan. 22, 1881.

A person guilty of perjury in proving up claims to public lands may be
proceeded against by any one having knowledge of the facts making oath
thereto before any United States Commissioner, who would have the accused arrested, and on proper showing held for examination, as in other
criminal cases under the statutes of the United States.

CHARLES CONNER.
&/ling 1im6er.-What timber may be sold by a homestead claimant prior to patent.
Commissioner McFARLAND lo CHARLES CONNER, SI. Ignace, Miclucan, :Jan. 27, 1882.

You make the following statement and inquiry :
"A" locates a homestead. Previously to the location by "A," a large
amount of valuable timber had been cut, and is now going to wa<;te. Can
"A" remove and dispose of this timber, which is cut and wasting, or
must he wait until he has acquired title to the land?
In reply, you are informed that if a person locates a homestead with the
honest intent of actually residing upon and cultivating the same, he may
remove and dispose of so much of the timber thereon as is needful for
clearing the portion he wishes to cultivate, and for building, fencing and
otherwise improving land entered.
Furthermore, if, upon the portion to be cleared and cultivated, there
· should be more timber than would be required for improvements upon
the land in the way of building, fencing, etc., the homesteader would be
permitted to sell that excess of timber; and, if there be such an excess,
he has no right to cut, or cause to be cut, the timber, or to sell any timber, standing or fallen, that may be found elsewhere upon the lands entered,
until he shall have obtained final proof papers. If he does so cut, cause
to be cut, or sells the-timber found anywhere else than upon the portion
to be cleared-provided there be upon that portion a sufficiency of timber for all the purposes of improvement and cultivation-he will be held
liable for timber trespass, .and subject to the penalty therefor under the
law, the same as if the lands had not been entered by him.
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JAMES C. TREMPER.
Local Ojficers.-Personal fnquiry.-In
case a hearing ordered in the usual manner will
not develop the truth where perjury of witnesses in making final homestead proof has
been alleged, the local officers may make personal inquiry.
Secrdary SCHURZ to Commissioner WILLIAMSON, Nov. 25, 1879,

It is alleged that on making final proof perjury was committed by the
witnesses for Tremper .
It appears from your letter that on complaint being made you ordered
a hearing, and the 19th of February, 1878, was fixed by the local officers
to hear testimony in support of the allegations made against the entry.
On that day the parties making complaint did not appear, and no hearing was had . The case is now. submitted for instructions as to what
further proceedings shall be taken therein. It appears from the foregoing
that a hearing ordered in the ordinary manner will not develop the truth
in this case, and hence _you are hereby instructed to direct the local
officers to make personal mquiry into the facts alleged, and to report the
facts ascertained at an early day. This inquiry should embrace the
settlement and residence of Tremper upon the land described, as well as
the cultivation and improvements thereon, when and by whom made,
and all of the facts necessary to develop whether there has been any /,ona
fide settletnent and residence on the part of Tremper or not .

ANOTHER ENTRY IN HIS OWN NAME.
Commissioner \VJLLIAMSON to. CHARLES

LEE,

Otsego Laie, Mich ., Dec. S, 1878.

A party may make a homestead entry in his. own name and receive
patent for the land, and as "one of the heirs," may perfect an entry
made by his mother (soldier's widow), and he may apply his father's term
of military service upon the settlement required, if his mother had not
remarried at the date of entry. Patent will issue "for the benefit of the
heirs. "

II. SOLDIERS'
ANDSAILORS'
HOMESTEADS.
A. · ORIGINAL.
WILLIAM LINDENMEIR .
Citumship :-An honorable discharge from the United States military service is a substitute for and answers all the purposes of a declaration of intention to become a citizen.
Commissioner WILSON to .Reg. and .Rec., Denv_er, Colorado,June 23 , 1870.

Your letter has been received, inclosing a duly certified .copy of Mr.
Lindenmeir's konora/,/e discharge from the volunteer military service of
the United States, wherein he served for the term of three years. Such
certificate is by the act of Congress of July 17th, 18(\2, made a su/,stitute
for and answers all the purposes of a declaration of intention to become
a citizen.
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WILSON MILLER

ET AL.

The " Home Guards" of the State of Missouri are not entitled to make additional home•
stead entries under Section 23o6 R. S.
Secretary SCHURZ to Commissioner WILLIAMSON,January
3, 188o .

I have considered the appeal of Wilson Miller et al. from your decision
rejecting the application of the appellants to make additional homestead
entries under Section 2306 Revised Statutes, for the reason that the parties, as members of the " Home Guards" of the State of Missouri, are
not entitled to the benefits of said section. Your decision is affirmed.
GEORGE W. BENTON.
A contract surgeon is not entitled to the benefits of the soldiers' homestead la:ws.
!jeeretary CHANDLER. to Commissioner of tlu General Land Office, May 27, 1876.

Benton claims to be entitled to this quantity of double minimum land,
under the act of June 8, 1872 (17 Stat. 333, R. S. Sec. 2304) by reason
of having served as a "contract surgeon.''
The relevant portion of the description of persons entitled under the
act is "every private soldier and officer who has served in the army of
the United States during the recent rebellion, and who was honorably
discharged."
I am very clearly-0f the opinion that Mr. Benton does not come within
this description; he was ,neither "officer" ni:>rsoldier, and did not "serve
in the army;" he was a civilian, not a soldier, never having been mustered into the service, nor enlisted, nor commissioned.
Your decision rejecting his application is approved.
FRANKS.

JONES.

Co,mty Lands .-There is no law granting county lands to parties who served in the army
or navy during the late war. Paymasters' stewards are not entitled to the benefits of
the Soldiers' Homestead Acts.
A.ting Commissioner BAXTER to FRANKS. JONES, Garden Plains, Kas ., May 27, 1876 .

There is no law granting "county lands" to parties who served in the
U. S. Army or Navy during the late war. The rights and privileges conferred on beneficiaries under sections 2304 to 2309, inclusive, of the Revised Statutes of the United States are confined exclusively to Union soldiers, sailors, and officers (their widows and minor orphan children) who
.were regularly mustered in, served ninety days or more, and were honorably discharged.
•
"Paymasters' stewards" who served during the war of the rebellion
were nut regularly mustered into and discharged from the U . S. Navy,
and did not perform the duties of "officers" or "sailors," consequt,ntly
they are not ·entitled to the rights and privileges enumerated in the sections referred to.
PRELIMINARY ACTS.
Regular Army.-Soldiers now in the regular army may, under Section 2293 of the Re vised Statutes, perform the preliminary acts relating IO homestead entries therein mentioned .
CommissionerBURDETT to Reg. and Ru ., Cneymne, Wyoming 1J,.,N011.6, 1875.

Honorably discharged Union officers and privates of the war of the
. 30
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rebellion now in actual service in the regular army of the United States
may perform the personal preliminary acts relating to homestead entries
as therein mentioned. They may also file homestead declarations, either
in person or through an agent, and initiate the entry in the manner described in said section :z:293.
The provisions of section :2308 do not repeal the provisions of section
2305, which in all cases requires personal residence of the party entering
land " for a period of at least one year after he shall have commenced
his improvements.''

MAJOR W. A. M. DUDLEY.
Residence.-Regular army officers, who have served during the rebellion, etc., may initiate a homestead entry while in the army, but on making final proof must show~
least one ye:u's residence on the land entered il"they served four years during the late
war.
Acting Commissioner BAXTER to Reg. and Rec., Nortk Platte, Ne6., 711!;•3, 1876 .

It appears that at the commencement of the late war, Major Dudley
was an officer in the regular army, but was detailed and commissioned as
Colonel and Brevet Brigadier-General of volunteers, drawing his pay as
such, and at the close of the war was "ordered to take command of his
company as captain in the regular army," in which service he now
* * * *
remains. *
It will be seen from the foregoing official evidence that Major Dudley
was duly mustered in and mustered out of the volunteer forces of the
United States Army during the war of the rebellion. As said "muster
out" is considered equivalent to an "honorable discharge," his case comes
within the purview of section :2304, Revised Statutes of United States.
You are therefore advised that upon proper application Major Dudley
will be allowed to make a homestead entry of any public lands subject to
the same, and will be required to establish his residence on the lands so
entered within six months from the date of the entry . When making final
proof on said entry he must prove by the testimony of two witnesses cognizant of the facts, in addition to his own affidavit, that he has "resided
upon, improved and cultivated the homestead for a period of at least one
year after he shall have commenced his improvements" (see the last clause
of section :2305, Revised Statutes, U. S. ), and such other period added
to the term of his military service in the United States Army during the
war of the rebellion as will aggregate the five years required by section
:z:291.
Major Dudley will be entitled to credit for the period of his actual military service during the war of the rebellion (not in exc~s of four years)
in making final proof.
CHARLES HARRIS.
Term of Serviu .-A soldier while sen·ing in the army cannot acquire title to land as a
homestead until his term of service expires.
Acting Commissioner ARMSTRONG to CHAS. HARRIS, Fort LtJgan, JI.font.,Fe6. 3, 188o.

A party cannot comply with the requirements ~f the law with regard
to residence and cultivation of the land in a homestead entry of public
land while he continues to be a soldier in the United States army, for the
reason that the service to render which he has bound himself for the
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period of his enlistment, is in its nature not compatible with the residence and cultivation required. Therefore, a soldier cannot acquire title
to his land as a homestead until his term of service expires.

JUSTIS E. CASEY.
Ninety Days.-Notwithstanding
a soldier did not live to serve ninety days, his widow
will be allowed to apply the tenn of his enlistment under section 2307 R . S.
CommissiMUrWILLIAMSON to Reg. and Ree., Eau Claire, Wis., Yan . 29, 1877.

In reply to the Register's letter, Justis E. Casey during the late war
enlisted in the army of the United States for the term of three years, and
died in less than ninety days by reason of wounds received in action.
His widow applies for a homestead entry. The fact that Casey did not
live to serve the period of ninety days is no objection to the widow having the benefit of Section 2307 R. S., and her application should be allowed if in other respects satisfactory.

H. M. CHACE.
Widow.- Where a single woman has made a homestead entry, she cannot thereafter
as the widow of a soldier make a second homestead entry.
A<ling Commissioner BAXTER lo H. M. CHACE, Kirwin, Kansas, 7une 12, 1876.

Relative. to the rights under the homestead laws of the widow of an
honorably discharged Union soldier of the late war, she having prior to
marriage made a homestead entry in her own right as a single woman,
while he had failed to avail himself of his rights and privileges under said
law, I have to state that as said party had exhausted her individual homestead rights prior to marriage, she cannot as the widow of a beneficiary
under section 2304 of the Revised Statutes of the United States initiate a
ucond homestead entry under the provisions of section 2307 of said statutes.

SAMUEL P. GAMBLE.
Widow <W' Orpl,ans.-No person except the widow or minor orphan children of a deceased soldier is entitled to the benefit~ of Section 2305 Revised Statutes.
DeceasedSoldier.-The father of a soldier supposed to be dead must continue residence
and cultivation upon his son's homestead claim until the expiration of five years from
the date thereof . Then, upon presenting positive proof of his son's death, he will be
allowed to make final proof and the patent will issue to the heirs.
CommissionerWILLIAMSON to Reg. and Ru., Concordia, Kansas, Du. 4, 1877.

You transmit the final proof made by Samuel P. Gamble on the homestead entry of his son, Reason Gamble (supposed to be deceased.)
The final proof is rejected, for the reason that under the statute no person except the widow or minor orphan children of a deceased soldier are
entitled to the benefits of section 2305 Revised Statutes, and for the further reason that there is no positive proof of his son's death.
You will inform Samuel P. Gamble that it will be necessary for him to
continue his residence.and cultivation upon bis son's entry until the expiration of five years from the date thereof. Then, upon presenting positive proof of ·his son's death, he will be allowed to make final proof, and
patent will issue to the heirs.
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E. B. ROBINSON.
Gua~dian.-Ruidence.-The
duly appointed guardian of the minor orphan children of
a United States soldier who served for not less than ninety days in the army during the
rebellion may enter a homestead of 16o acres for the benefit of said minors, and the
time of the father's service, or the whole time of enlistment if he was discharged for
disability incurred in the line of duty ( not to exceed four year,;), shall be deducted
from the period of residence. The guardian or minors must cultivate the entered tract
for at least one year.
Commissioner WILLIAMSON to E. B. ROBINSON, Smit!, Cenlrt, Kansas, Nuv. 9, 1878.

A duly appointed guardian of the minor orphan children of an honorably discharged United States soldier who served for not less than ninety
days in the army of the United States during the late war of the rebellion,
may enter under the provisions of the homestead laws 160 acres of the public land, for the benefit of said minors, and the time of the said soldier's
service, or the whole term of his enlistment, if the party was discharged on
account of disability incurred in the line of duty, but not to exceed four
years, shall be deducted from the period of five years required to perfect
title. The guardian or minor orphan children must, however, cultivate
the entered tract for a period not less than one year as added to the term
of the soldier's military service during the late rebellion, will aggregate
five years from date of entry.

MARIA

J.

STUART.

A/i,,or Orphan Cllild.-A married woman under the age of twenty-one years, who is the
child of a deceased person, qualified if living to make "a soldier's homestead," is a
minor orphan child within the meaning of Section 2307 R . S.
Stcrelary ScHUII.Z to Commissioner WILLIAMSON, Deum/Jer 8, 188o.

•he question submitted for my consideration and opinion is intended
to be general in its purport rather than limited to the particular case reported, and may be thus stated : Is a married woman, under the age of
twenty-one years, who is the child of a deceased person that would if
living be entitled to enter land under section 2307 Revised Statutes, a
minor orphan child within the meaning of said section 2307, and entitled
to the privilege therein extended to " minor orphan children ?"
This question I answer in the affirmative. In my opinion a negative
answer cannot be deduced from the language of section 2307 under any
rules of construction known to the law.
I agree with you that Mrs. Stuart, admitting the allegations of her affidavit to be true, is qualified to enter land under the homestead law, and
that she should he allowed to do so upon making proper application supported by due proof.

E. H. COUSE.
Minor Cnild.-A minor child, a daughter of a deceased soldier, cannot make a home•ead entry under Section 2307 R. S. after marrying.
Commissioner ,v1LLIAMSON to E. H. CousE, Kasson, ./1,/innesota,April 8, 188o.

The minor child, daughter of a deceased soldier, who marries cannot,
after her marriage, make homestead entry under section 2307 of the Revised Statutes of the U nite<;IStates.
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WILKES AND FARNSWORTH.
Sifllultantous Filing;-Where two parties apply simultaneously to file under Section
2309, R. S., both applications should be received. Should either thereafter apply to
enter, notice should be given the other party to show why such entry should not be
allowed . Instructions will be issued by the General Land Office, if an appearance is
made at the time allowed.
.
·
Commissioner WILLIAMSON lo Reg. and Rte ., Hays City, Kan.,July 25, 1877.

It appears that on the morning of the 27th ultimo, R. K. Farnsworth
and John Wilkes by their attorneys, appeared at your office and made
simultaneous applications to file on the above described tract under the
provisions of the section named. Upon statements made by the attorney
of said Wilkes, to the effect that he had procured the relinquishment of
a homestead entry on the tract in question, which had been canceled, you
allowed his filing, and rejected that of Farnsworth.
I am of the opinion that you erred in your action, as the applications
to file were simply a notice of intention to make entry at some future
time. You will therefore allow the application of Mr. Farnsworth tq be
placed on record, provided it, in all respects, conforn1s to the requirements of the statute, as of date when the same was first presented, and
so report it to this office. If either party applies to make entry within
the time allowed by law, you will cause the notice to be given to the other
that such application has been made, and give opportunity to show why
such entry should not be allowed. If an appearance is made within the
time allowed by you, report to this office the proceedings had, and wait
for further instructions. If the party does not respond to the notice
given within. the time allowed, you will allow the entry applied for, and
report it to this office in your current returns.
·

HANNIBAL G. JOHNSON.
Homestead Dtdaratory Stalemtnls .-The claimant's affidavit that he has not made a prior
homestead filing or homestead entry should accompany his declaratory statelJlent.
Acting Commissioner HOLCOMB lo Reg. and Ru., Watertown, Dakota, April 7, 1881.

I have considered the case of Hannibal G. Johnson, on appeal from
your decision rejecting his application to file a holJlestead declaratory
statement, for the reac;onthat "there is no evidence that the applicant
has not heretofore made a homestead entry or filed a homestead declaratory statement.''
The ground of appeal is, in substance that neither the act of June 8,
1872, nor the instructions of this office, require such evidence to be filed
when making a homestead declaratory statement.
The law prohibits a claimant from making more than one legal home- •
stead entry or filing, and it is competent for this office to require evidence
that a claimant is acting within the provisions of such la,w. It may be
true, as stated by appellant, that no specific instructions on the point involved have been gtven to district officers. Your action was, however,
clearly within the spirit and intent of the law, is affirmed, and you are
now instructed to require that in this and all future cases of homestead
declaratory statements, claimant's application be accompanied by his affidavit that he has not made·a prior homestead filing or homestead entry .
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PHILIP

BETZ .

Allorney .-A party appointed by the applicant as his attorney to select land under the
soldiers' homestead.law, may substitute and appoint another person to act for him and
• make such selection.
Adi11g Commissioner ARMSTRONG
lo Reg. and Ru., Bloomington, Ne/J., Aug . 6, 1876.

The attorney for the party, one John Booth, of Phillips -county, Neb.,
substituted and appointed Charles Walker, of Franklin county, to act for
him and make the selection. In the power of attorney given by the principal, full power of substitution was given, and as such power of substitution is recognized in general practice, I can see no reason why the substitute in this case should not be recognized as the agent of Betz, and as
fully meeting the requirements of the law, notwithstanding my predecessor held that substitution should not be recognized.

JOHN H. ROE.
Fort Kearney-Soldiers' declaratory statements for land in the Fort Kearney Military
Reservation arc allowed under act of J11ly21, 1876.
Surdary SCHURZ lo Commissioner WILLIAMSON, Nov. 5, 1878.

I have considered the application of John H. Roe to file a soldier's declaratory statement for land in the Fort Kearney military reservation,
under the act of July .21, 1876.
The general provision of this act (Stat. 19, p. 95) clearly opens these
lands to the operations of the existing homestead laws, and only provides
for pre-existing settlement by prescribing special enactments in favor of
those who, prior to a certain date, were actual settlers thereon. All other
claimants were and are required to make compliance, as actual settlers,
with the terms and conditions of the homestead laws, and entitled to the
same time within which to settle and establish their residence as claimants
upon other public lands.
I reverse your decision.

CIRCULAR

INSTRUCTIONS
HOMESTEAD

OF SEPTEMBER

14, 1876. .

DECLARATORY FILING.

Referring to circular of instructions from this office dated May 17,
1873, in regard to homestead declaratory filings by soldiers or sailors
under the act of June 8, 1872, sections 2304 and 2309 Revised Statutes,
I am directed by the Secretary of the Interior, under date of August 8,
1876, in his d~cision of the appeal of Enoch J. Mathis and Nicholas Lahy
from the decision of this office, to so modify said circular as to dispense
with the oath required where the party has failed to make entry within
six months from the date of filing, in all cases where no adverse right has
intervened to the land filed upon, and allow direct entry to be made,
either of the tract filed on or other unappropriated lands, without referring the case to this office, as required by said circular. You will therefore conform your action in future to the above ruling.
U. J. BAXTER, A cling Commissioner.
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EUGENE MITCHELL.
Pre-emption Claim.-Thc filing of a soldier's declaratory statement is not necessarily a.n
abandonment of a pre-emption claim.
&,:nlary CHANDLER lo Commissioner WILLIAMSON , :January 9, 1877.

You hold that when Mitchell filed his Soldier's Declaratory Statement,
he practically abandoned his pre-emption claim and initiated a new one.
I do not think that such a conclusion necessarily follows from that act.
From his declarations we must conclude that it was not his intention to
abandon his pre-emption right; his good faith is sh~wn by his continued
residence on and improvement of the land, from the date of his filing.
His Soldier's Declaratory was evidently intended as an additional precaution, and not as an initiation of a new claim, or an abandonment of
the old one. In the case of Joseph W. Fitzgerald vs. Western Pacific
Railroad Company, decided by your office June II, 1874, and affirmed by
my predecessor March 23, 1875 (COPP's LANDOWNERfor July, 1875) it
was held that the homestead entry of Fitzgerald, made in 1866, and abandoned in 1870, was not an abandonment of his pre-emption claim to the
same tract, initiated May 30, 1862. Following the doctrine in that case,
I think your decision that Mitchell abandoned his pre-emption right was
erroneous. His filing would have expired by limitation March 26, 1876,
but at the date of his application, April 5, 1876, there was no adverse
claim to the N. ¾ of N. E. ¼ of Section 4, and the same should be received. Mitchell asserts that his crops were destroyed by the grasshoppers in 1874 and 1875; if such was the fact, the time for making payment for the land including the N. :½of N. W. '!( of Section 4, covered
by the entry of Donovan, was extended to March 26, 1877, and his
entry for that portion of the tract should be allowed.
In view of the adverse claim of Donovan, you will call upon Mitchell
to furnish proof of the destruction of his crops, and this evidence should
be submitted with notice to Donovan, and when the same is received the
ca.c;eshould be decided upon its merits.
Your decision is modified accordingly.
NATHANIEL ROBERTS ET AL.
E.rpired Filing .- \Vhere claimants under the soldiers' homestead laws do not, in the absence of adverse claims, make entries within sixty days after notice, their filings will
be treated as expired and of IJOlegal effect.
Commissilmer BURDETT lo Reg. and Rec., Kirwin, Kansas, April 8, 1875.

These parties having failed to make a direct homestead entry of the
tracts filed upon by them within the time allowed by law, and having submitted to this office, through you, their affidavits, pursuant to office circular of May 17, 1873, showing why they had so failed, you were
instructed to allow them to make direct homestead entries of the tracts so
filed upon, provided no adverse claim thereto had intervened prior to the
date when they submitted their affidavits as aforesaid.
It now appears that no adverse claim had intervened in these cases,
and that more than six months has elapsed since ·you notified said parties
of the action of this office in the premises, and that up to this time they
have failed to make said homestead entries.
I have to say that in such cases where parties, after notice from you, do
not within a reasonable time-not to exceed 60 days-make their homestead entries, you will treat their homestead filings as having expired, and
no longer of any legal force or effect.
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P. W. HITCHCOCK.
Discl,arge Papen-Proceedings
where a soldier has lost his discharge papers.
Aeling Commissioner BAXTER. to P. W . HITCHCOCK,June
22, 1876.
You inquire ." How is a soldier to proceed who has lost his discharge,

who wishes to file upon and enter a soldier's homestead? " I have the
honor to inform you that he may file with the proper district land officers
his affidavit' detailing said service, the same to be corroborated by the
testimony of two witnesses cognizant of the facts; which evidence will
be accepted as satisfactory proof of said service. If he is unable to
obtain said corroborative testimony, he may file his own affidavit as to service, with his application to make a homestead entry; and upon receipt
at this office of said affidavit and application, official information regarding alleged service will be obtained from the War Department, compared
with the party's affidavit, and if found satisfactory the entry will be allowed .
THOMAS GRAHAM .
Proof of Service.-In soldiers' homesteads where a discrepancy occurs between the proof
of service and the records of the War Department, the applicant is allowed sixty days
in which to furnish satisfactory proof of service·, in which case he should be clearly
informed as to what he is required to furnish .
Si!cri!laryCHANDLER. to Co11u11im
'oner WILLIAMSON, Nov. 27, 1876.

You held Graham's additional homestead entry for cancellation for the
reason that the name of the applicant did not apJK!ar on the rolls on
file in the office of the Adjutant-General of the United States Army, and
allowed sixty days for appeal, or "to show cause why the entry should
not be cancelled .' ' I understand that where a discrepancy appears between the proof of service submitted and the records of the War Depart ment, it is the practice of your office to allow the applicant sixty days in
which to furnish satisfactory proof of service. In tl\e case under consideration, no attempt ap~rs to have been made to furnish such proof.
The grounds of appeal are not sustained, and your decision must be
carried into effect, unless the applicant shall , within a reasonable time,
satisfactorily show that he was entitled to make the entr:r..
In ca,;es 0f this character the applicant should be clearly informed as
to what he is required to furnish.
Your decision is affirmed, with the modification above indicated.
HIRAM BONEE.
Mortgage in California.-In view of the laws of California on the subject, there is no
good reason for requiring the release of mortgages on land embraced under the act of
June 8, 1872, as a condition precedent to paying therefor.
Commissioner W!LI.IAMSON to Reg. and Ru., San Francisco, Cal., July 27, 1877.

Relative to the application of Hiram Bonee to enter the following
lands under act of June 8, 1872, entitled "An act to perfect certain land
titles therein descr ibed, to wit * * * '' you were advised by my letter of
the 15th of•May last, that the abstract of title to said lands submitted by
Mr. Bonee, showed that the same were encumbered by certain mortgages,
and that under instructions of this office bearing date May 5, 1875, persons entering lands under said act are requested to show that the same are
fru from encumbrance. In connection with this matter my attention
has been called to the civil code of California . I find that by Sec. 2930
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thereof it is provided that "Title acquired by the mortgagor subsequent
to the execution of the mortgage, inures to the mortgagee a.'>security for
the debt in like manner as if acquired before the execution.''
It is further provided by Sec. 1106 of sa1d cod.e that "where a person .
purports by proper instrument to grant real property in fee simple, and
subsequently acquires any title thereto, the same passes by operation of
law to the grantee or his successors."
In view of these provisions of the laws of California, I see no good
reason for requiring the release of said mortgages as a condition precedent to paying·for said lands under act of June 8, 1872.
Therefore I hereby approve Mr. Bonee's applications to purchase these
lands.
You will issue the proper certificates on receipt of the purchase money
required by law.
OWEN CAL TON .
.Deaaud Soldirr.-Evidmce .-Proof required in case of homestead entry by qualified
soldier, who has died since making entry.
C#mmissiomr McFARLAND to FRANCIS HOWARD, /rfagnolia, Wis., Feb. 28, 1882.

You state that "some mistake has occurred, as the mother of said heirs
is still living." The deceased party was a soldier during the war of the
rebellion, and his right to make a homestead entry descended upon his
death to his widow, if living and not re-married . In the event of the
death or re-marriage of the widow, then the infant o_rµhan children, by
duly appointed guardian, migh_tinitiate an entry . In the papers relating
to the case under consideration, there is no evidence of the death or remarriage of the widow, and none of the appointment of a guardian for
the infant orphan children, nor do the names or ages of the children appear. Before patent can issue upon this entry, evidence must be filed m
this office showing:
·
1. The appointment of the guardian.
2. The names and ages of all children surviving the demise of the
soldier.
3. The death or re-marriage of the widow, with date when either occurred .
This evidence must be transmitted through the district land office at
Worthington, Minnesota, and so far as practicable should consist of certified copies from official records, and of instruments in writing, relating
to the facts to be established.

DAWSON vs. BROWN.
Residmu.-In
this case, defendant had allowed nine months to elapse without establishing his residence on the land embraced in his soldier's homestead entry, and as no
equities are claimed in his behalf, his failure cannot be cured by the Board organized
under Revised Statutes, section 2450.
·
Aeling Commissioner BAXTER to Reg. and Hu., Larned, Kansas, 7uty 6, 1877.

I am in receipt of your letter of the 19th April last, with restimony in
case of John W. Dawson vs. James W. Brown, homestead entry No. 682,
made May 16, 18761 on the N. W. ¼, Sec. 22, Twp. 18, R. 14 W.
The contest was instituted November 16, 1876,· hearing set for January
4, 1877, but upon rµotion of Mr. Brown, a continuance was granted until February 8 following.
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The case was called on the day to which the continuance was granted,
and both parties responded.
It appears from the testimony that defendant in the early part of the
summer of 1876, broke about 50 acres of the land in question, and during
the fall of the same year built a sod house 14 by 18 feet, and that said
improvements cost about J185.oo.
It further appears that Mr. Brown lives at Great Bend, about ten miles
distant from the land in question, and that his business is speculating in
land claims.
The prosecution introduced evidence to prove that J. W. Brown, who,
on the 18th of April, 1874, m~.desoldier's homestead filing No. 1074, on
the N. W. ¼ Sec. 8, Township 19, R. 12, is the identical person whose
entry is now being contested, and who, prior to the date of the same, filed
his soldier's declaratory No. 223, for the tract in question . A receipt
filed with the testimony issued to Alonzo Beckwith, November 16, 1874,
for claim on N. W. ¼ 8-19-12, for the consideration of $75, signed by
J. W. Brown, appears on examination to be in the same handwriting as
the signature of J . W. Brown on the homestead affidavit and application
in the entry now under consideration . The defence claim that the sale,
as above, was the interest of some other party to the described land: The
records of this office show only two filings on the N. W. }( Sec. 8,
Township 19, R. 12, viz., No. 1074 by J. W. Brown, dated April 18,
1874, and Nci. 14712, by Alonzo Beckwith, made November 16 and 17,
1874, under pre-emption act. The failure of a party to actually establish
his residence on a tract, entered under the provisions of the homestead .
act within a period of six months subsequent to date of entry, works a
forfeiture of his claim. Under the provisions of Section 24so Revised
Statutes, a Board was organized for the relief of certain parties who are
shown to possess equitable rights not accorded by the statutes. Under
date of May 18 last, the Department approved certain Tules to govern this
office in the disposal of suspended entries. Rule 25th states that "all
homestead entries, in which the party failed to settle on the land within
the time required by law (six months) by reason of physical disability,
and where good faith is shown," may be submitted to said Board.
In the case under consideration, defendant had allowed nine months to
elapse without establishing his residence on the land in dispute, and no
reason whatever is assigned for said failure. As Mr. Brown claims no
equities in the matter of residence, his failure in this respect cannot be
cured by said Board. I must, therefore, under the Statutes, adjudge his
entry forfeited.

B.

ADDITIONAL.
JOSEPH ALSIP.

Ltss tl,an .r6o'Acru .-A soldier who elects to make an additional homestead entry of a
less number of acres than he is entitled to, cannot make another entry for the balance.
Suntary ScHURZ lo Ct,mmissionn- WILLIAMSON, FdJ. 6, 1878.

I have considered the appeal of Joseph Alsip, from your decision of
October 13, 1877, refusing to allow him to make a second additional
homestead entry.

,
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The records of your office show that Joseph Alsip made homestead entry (original) at Topeka, Kansas, on June 11, 1870, for the N. E. ¼ of
N. W. ¼, and N. W. ¼ of N. E. ¼, section 30, twp. 7, range 11.
On August ·18, 1874, he made an additional homestead entry at the
same office, for the N. W. ¼ of N. W. ¼ of Sec. 30, Twp. 7, range 10,
both entries containing 119-Nr,acres. You rejected Mr. Alsip's application on the ground that he had already exhausted his right by his additional entry of August 18, 1874; basing your decision upon the ruling of
my predecessor in the case of August Block, Copp's Land Owner for May,
1876, page 21. Mr. Alsip has appealed from your decision, and requested
a modification of my predecessor's rulings on this point.
I can see no good reason why the ruling of my predecessor in the
Block case should be modified. The person who has previously made an
original homestead entry of less than 160 acres, has the right to enter so
much land as, when added to the quantity previously entered, will not
exceed 16o·acres, and if he elects to take less than the law allows, such
election must be considered a waiver of his right to enter the greater
quantity:
Your decision is affirmed.
SUBSEQUENT
Commissimtr

WILLIAMSON

TO JUNE

22,

1874.

lo J. ]. THOMAS, Parlurwille, Kansas, Dee.

2,

1878.

A soldier is entitled to make an entry of 160 acres, of either minimum
or double-minimum land, under section 2304 U. S. Revised Statutes, but
having once made an entry, subsequent to June 22, 1874, his rights under
the homestead laws are exhausted, notwithstanding he may have entered
less than 160 acres. Under section 2306, which applies only to original
entries, made prior to June 22, 1874, he may make an additional entry,
if original entry was less than 160 acres.

NOTARY PUBLIC OR JUSTICE

OF THE PEACE.

Ct1111missimtr
WILLIAMSON lo Reg. and Ru., Sioux Falls, Dakota, Dee. 5, 1878.

The E:laimant's affidavit in soldier's additional homestead entries under
section 2306 U. S. Revised Statutes may be made before a Notary Public or Justice of /ht Peace, where the claim has been certified to by the
General ~nd-Office-as
this office requires the necessary proof from the
clerk of the court of the official capacity of such persons.

MILES SCHOOLCRAFT.
Excess.-A qualified soldier under section 23o6 of the Revised Statutes may enter
enough more land than his original entry to make up 16o acres, and pay cash for a
small excess.
Dtjidmey-llut
where he applies to enter a tract or tracts the area of which, added to
that of his original entry, shall exceed the 16o acres by a greater excess than the area
it would require to make up the deficiency, such application should be rejected.
Commissioner BURDETT lo Register, Eau Claire, Wis., Sept. 27, 1875.

I am in receipt of your letter of the 9th inst., in which you state that
Miles Schoolcraft, who made homestead entry September 14, 1872, of
146-M acres, having furnished evidence of service in the United States
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Army during the late rebellion for ninety days, applies to make an additional entry under section 2306 Revised Statutes, of 40 acres, paying for
the excess of 26{'~ acres at the government price per acre, and you ask if
such application should be accepted .
In reply, I have to state that under said section 2306, a party is entitled to enter so much land as added to his original entry shall not exceed
160 acres. But where a party (as in the case above) applies to enter a
tract or tracts of land, the area of which added to that of his original entry shall exceed the 160 acres by a greater excess than the area it would
require to make up the deficiency, the application should be rejected.
AUGUST BLOCK.
Heretofore Entered.-The expression "heretofore entered" in section 23o6 of the Revised Statutes (re-enactment of the soldiers' homestead law of June 8, 1872) is held
to ·refer to the date of pw.sage of the Revised Statutes, June 22, 1874, instead of June
8, 1872. Only one additional entry can be allowed after June 22, 1874.
Commi.ssionn:BURDETT to Reg. and R"·• Eau Claire, Wis., July 17, 1875;

Additional entry No. 3658, certificate No. 1092, of August Block,
dated May 11, 1875, for E. ¾ S. E. ¼, Sec. 2, Twp. 27, R. 6 W, is
held for cancellation for the reason that this Office holds that a party entitled under section 2304, Revised Statutes, who entered a less quantity
than 160 acres pri_or to June 22, 1874, has the right to make one additional entry of so much land as when added to the quantity previously
entered shall not exceed 160 acres. Two additional entries, however, to
make up the deficiency, as in this (Mr . Block having made additional
entry No. 3223, July 28, 1874) are not admissible; hence the second
additional entry (No. 3658) made by Mr. Block, is held for cancellation
as stated.
SAME ON APPEAL.
Only One Addilional.-A
qualified soldier can make only one additional homestead
entry under the act of June 8th, 1872. Revised Statutes sections 2304 and 23o6.
&cretary CHANDI.ER to Commissioner BURDETT, April 4, 1876.

I have considered the appeal taken by August Block from your decision
of July 17, 1875, ordering the cancellation of his second additional soldier's homestead entry under sections 2304 and 2306 R . S., and holding
that he was entitled to but one such additional entry .
It appears that Odober 26, 1867, he made his original entry of 40
acres at Eau Claire, Wisconsin, and July 28, 1874, made additional entry
under the sections of R . S. quoted, of another 40 acres, same office. April
. 26, 1875, he applied to make his additional entry of the E. ¾ ot S. E.
¾'.,Section 2, T. 27, R. 6 W. same land office. You have rejected the
~~~~

.

The same rule should apply in regard to quantity under the soldier's
additional homestead law as under the original homestead act, that while
a qualified party cannot take more than the maximum to which he is entitled, he may take less, and his election to take less is to be considered
a waiver of his claim to a larger quantity .
This rule I think can work no hardship, will save much unnecessary
labor and complication, and may be restraining in cases of attempted
speculation.
I affirm your decision.
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WILLIAM BODDY.
June 22, 1874.-Honorably-discharged
Union soldiers, sailors, and officers, who had
prior to June 22, 1874, made homestead entries. of less than 16o acres, will be allowed
· to make additional entries to make up 16o acres.
Commisntmtr BURDETTto WILLIAM BODDY,Emmtls6urgll, Iuwa,July 2, 1875.

The privilege of making "additional" entries under the provisions of
section 2306 of the Revised Statutes of the United States is confined to
honorably-discharged Union soldiers, sailors, and officers of the war of
the rebellion, who had prior to June . 22, 1874 (the date of approval of
said Revised Statutes), made homestead entries of less than 160 acres,
and have not relinquished or abandoned the same. Said duly-qualified
claimant will be permitted to enter additional land (which added to the
area of his original homestead entry shall not exceed 160 acres) whenever and wherever he may desire, without reference to the contiguity of the
tracts entered with each other, but they must all be situated within the
jurisdiction of the-district land office at which the application is made,
and be subject to entry.
D. H. TALBOT .
Legal Sul>divisions.-A duly-qualified soldier who has taken a fractional quarter-section
containing less than 16o acres may make an additional ~ntry under act of June 8,
1872, as amended by the act of March 3, 1873, on a legal subdivision of the required
area, or where there is only an immaterial excess above the quantity required to make
16o acres.
Commissiontr BURDETTlo D . H. TALBOT,Sioux Falls, D. T., :Junt 4, 1875.

You ask whether or not soldiers of the late civil war who made homestead entries of fractional quarter-sections of land containing less than
160 acres, for instance, in one case 136/0\, and in another 105 acres, are
entitled to an additional entry under act of June 8, 1872, as amended
Marth 31 18731 such soldiers being in other respects duly qualified to
make an additional homestead entry .
In such cases soldiers may make an additional homestead entry, provided the same be upon a legal subdivision of public land containing the
required number of acres.
In case of any immaterial excess in the tract so entered above the
quantity of land required to make 160 acres, such excess must be paid for
in cash at the legal price thereof per acre.

JOHN W. HAYS.
A6andonmmt .-The abandonment of an original homestead entry of less than 16o
acres will not disqualify a soldier or sailor from making an additional entry under
section 23o6 Revised Statutes.
Entry Defined.-The term entry means that act by which an individual acquires an inceptive right to a portion of the unappropriated soil of the co11ntry, by filing his claim
thereto with the proper land officef of the United States.
Sttrtlary CHANDLERlo Commissioner BURDETT,May 8, 1876.

I have considered the appeal of John• W. Hays, of Newark, N. J .,
from your decision contained in your letter to him of the 22d of May,
'1875.
It seems that Mr. Hays, under date of the 17th of May, 1875, addressed a letter to Hon. C. Delano, then Secretary of the Interior, stating that in the year 1867 he entered 80 acres within railroad limits as a
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homestead; for reasons stated by him he afterward abandoned his homestead and sold his improvements for $25; that he was a soldier, and
served three years in the United States volunteer service, and has received an honorable discharge, and inquires whether he will now be permitted to make an additional entry of 80 acres under section 2306 Revised Statutes.
The letter was refer.red to you by the Hon. Secretary, and you replied
thereto under the date first above mentioned, that the privilege of making additional entries under the act above cited is confined to honorablydischarged Union soldiers, sailors and officers of the War of the Rebellion who have made entries of less than 160 acres and have nqt abandoned
or rtlinquishtd the same,· and in view of the abandonment by Mr. Hays
of his original entry, it was held by you that he had exhausted his rights
under the homestead law. Mr. Hays not being satisfied with your opinion, appealed therefrom under date of June 14, 1875.
As Mr. Hays had not made application to enter al}y specific tract of
land, there was no question pending before you, and your letter can only
be understood as an indication of what your official action would be in a
proper case calling for your determination. In my judgment, no appeal
can be taken from a mere expression of opinion as in this case, and Mr.
Hays' appeal should therefore be dismissed. As the question presented
by your. letter is one•of importance, it is proper for me to state that I
cannot concur in your construction of the law. The section under consideration provides that every person entitled, etc., to enter a homestead
who may have heretofore entered under the homestead laws a quantity of
land less than one hundred and sixty acres, shall be permitted to enter so
much land as-when added to the quantity previously entered shall not exceed one hundred and sixty acres.
The term entry has a well-established legal signification. It means
that act by which an individual acquires an ipceptive right to a portion
of the unappropriated soil of the country, by filing his claim thereto with
the proper land officer of the United States. Chotard vs. Pope, 12
Wheat. 586.
•
If then the soldier or sailor who is entitled under the law to enter as a
homestead one hundred and sixty acres, has made an entry of less than
that quantify, his right to make an additional entry of the residue is not
made by the law to depend on his continued residence and cultivation of
the land covered by the original entry.
The abandonment of an original homestead entry will not disqualify
the soldier from making an additional one; but to perfect title to the additional entry he must comply with the law by actual residence thereo~
and cultivation thereof for the full required period.

CIRCULAR INSTRUCTIONS OF MAY 17, 1877.
The Honorable Secretary of the Interior, under date of 10th March,
1877, authorizes the modification of the circular instructions of 22d May,
1876, respecting soldiers' additional homesteads, his decision being as
follows:
DEPARTMENT
OF THE INTERIOR,OFFICEOFTHE SECRETARY,
WASHINGTON,
D. C., March 10, 1877.
I have considered your report of the 17th ultimo, in relation to sol·
diers' additional homestead entries, and in view of the facts therein
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stated, I have determined to modify my decision of May 17th, 1876, so
as to permit entries to be made in the following cases, viz. :
1st. Those presented prior to the order of March 20, 1876, suspending
all entries of this kind, and rejected for reasons insufficient in law to bar
tht:ir reception, but kept alive by appeal, which by such rejection were
postponed beyond the date of the order, and so lost.
2d. Those actually in the hands of agents or attorneys at the date of
tM promulgation of your instructions of May 22d last, in execution of my
decision of the 17th of the same month, which, under said instructions,
have not been recognized, artd which still remain in the hands of such
agents or attorneys; and
3d. To allow entries to be made by the agents or attorneys of the
party originally entitled to the entry, but only after the claim has been
presented to you and certified as valid, and that the party is entitled to
the amount of land claimed, under such instructions and regulations as
you may prescribe.
.
I herewith return the paper accompanying your report.
Z. CHANDLER, Secretary.
The Cp,nmi'ssioner of the 'General Land-Office.

Respecting the first of these classes, I have to advise you that they may
be admitted without further formality when again presented at the district office after the settlement of the question upon which they were
originally refused. The right of the applicant to make the entry will be
fully inquired into by this office in adjudicating the claim, and proper
action "ill be taken in its final disposition .
To secure recognition of claims of the second class, the papers held by
agents or attorneys must be forwarded to this office in order that a critical examination of the same may be made, upon which, if found admissible, they will be returned to the proper parties duly certified as to their
sufficiency, and may thereafter be accepted by Registers and 'Receivers
when presented for location.
If it shall appear that the party has 'already used his additional homestead privilege, or if from any other cause the right cannot be admitted,
the parties will be promptly advised of the facts in each case.
The third class embraces those rights yet remaining in the hands of the
parties originally interested, which have never been presented for satisfaction, or made the subject of transfer or ~ency . To secure these rights,
it is required that a full recital of military service be presented to this
office, with due proof of the identity of the party making the claim, and
with proper reference to his original homestead entry, giving the name
of the district office, date and number of entry, and description of the
land. In addition, a detailed statement under oath must be filed by the
party in interest, setting forth the facts respecting his right to make the
entry, and containing his declaration that he has not in any manner exercised his right, either by previous entry or application, or by sale, transfer or power of attorney; but that the .same remains in him unimpaired.
He must also declare, under oath, that he has made full compliance with
the homestead law in the matter of residence upon, cultivation and improvement of his original homestead entry; and should further recite
whether or not he has proved up his claim and received a patent of the
land.
r
When these papers are filed and examined, they will, if found satisfactory, be returned with a certificate attached, recognizing the right of the

'
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party to make additional entry, under the law; and .when presented with
a proper application, at any district land-office, either by the party entitled, or his agent or attorney, they will be accepted by the Register and
Receiver, and forwarded with the entry papers to this office, in the usual
manner .
The fee for examination and certificate under seal of the office, will be
one dollar, which must in all cases accompany the papers presented for
approval.
J. A. WILLIAMSON, Commissioner.

MODIFICATION OF THE SECRETARY'S ORDER OF MAY 17,
. 1876, RELATIVE TO SOLDIERS' ADDITIONAL
.
HOMESTEAD ENTRIES.
Stertlary CHANDLER to Commissioner WILLIAMS0N,Ju/y

10, 1876.

Referring to my communication of the 17th of May, 1876, upon the
subject of soldiers' additional homestead entries, it now appears, that owing to the death or change of residence of the soldier, it is often difficult, and in many cases impossible, ·to procure his attendance at the local
land office for the purpose of making the required affidavit: and in other
cases where the entry has been made at a land office remote from the residence of the soldier and the land subsequently sold, the soldier has no
longer any induce.ment to comply with the order of May 17th, above referred to. I have therefore determined to modify my order of the date
above mentioned, so far as the same relates to applications for entry
which were pending at its date, and to allow all such entries as appear to
have been made by a duly qualified person in accordance with the regulations of the department then in force.
.
·
Each entry should be closely scrutinized, and if any doubt shall appear
as to the identity of the person making the same with the soldier he represents himself to be, additional and full proof on the subject should be
required. All entries made subsequent to May 17, 1876, will be governed
by the regulations now in force.
REPORT OF THE COMMISSIONER OF THE GENERAL LAND
OFFICE TO THE SECRETARY .OF THE INTERIOR.
Commissioner WILLIAMSON lo Secretary CHANDLER, Ft6. 17, 1877.

I have given careful attention and consideration to th~ application dated
January 22d, of H. 0. McDaid, Esq., on behalf of Robert Clark and
others, for a modification of the order of this office of March 20, 1876,
suspending the receipt of applications for additional homestead entry
under section 2306 of the Revised Statutes, referred to me for report on
the 23d ultimo.
The facts of this particular case, as shown by the records of this office,
are briefly these :
That on account of the discovery of gross frauds and irregularities in
the presentation of applications for additional entry, and after having
entered upon the investigation of such frauds, my predecessor, Mr. Commissioner Burdett, issued on March 20, 1876, the telegraphic order referred to, the better to enable him in the proper conduct of his official
duties to enquire into and effect an efficient remedy for the irregularities
practiced.
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While this order was in force, on the 30th and 31st of March last,
Robert B. Clark and others ostensibly made application to the Register
and Receiver at Springfield, Illinois, for additional homestead entry upon
certain lands covering a recent survey of a former lake-bed, the plat of
which was approved by this office on the 23d of the same month. Their
applications were rejected by the district officers on account of the previous order, and appeal was taken to this office. The Acting Commissioner, under date of May 8th, 18761 confirmed the rejection, and further appeal was taken to your department, which was duly transmitted on
May 271 and decided by you on June 1st last, affirming and approving
the previous action.
Pending these proceedings, the plat of survey of the lands in question
wassuspended by telegram of April 8, 1876, on account of allegeq errors
of fact connected with the survey, and suggestions of irregularities in its
procurement. This suspension has never been removed-the closing of
the district office at Springfield having rendered difficult a proper investigation up to this time of the questions alleged, and a bill affecting the
lands being under consideration by Congress, and having passed one
house at the last session.
Th~ attorney for the parties now asks ·a modification of the order of
March :zo, 18761 to the extent of admitting all claims made during the
period of its enforcement, in the names of parties entitled under section
2306 of the Revised Statutes, and recognizing them as having been properly presented, although rejected by the district officers in compliance
with their instructions.
..
The alleged reason for this request is based upon the supplemental
order of July 10, modifying the previous decision of May 171 1876, to
the effect that no assignment or location by attorney can be properly
recognized under the law, the modification permitting the approval of all
such entries as had been allowed previous to May 17, 1876, under the
rules in force at the date of presentation.
It is urged that the applications in question having been presented
prior to that date, and rejected solely on account of the order of suspension, and not for want of compliance with the regulations in force, are in
equity equally entitled to consideration with those actually allowed to
pass into entry and duly reported to this office.
This is plausible upon its face, aad by a mere comparison of dates
would seem to be conclusive, sq far as it asserts the equity of the claimants. But an examination of the entire subject will, perhaps, present the
claintin a manner showing less inconsistency in the present ruling of the
department than is set up in the allegations.
The order was issued on March :zo, as before recited. Subsequent to
its promulgation no additional entries were allowed up to May 6, when
applicants appearing in person at the district office were authorized by
the Acting Commissioner to make entry of their claims. No other modification was made until your decison of May 171 which declared all other
applications illegal, and directed a revocation of the circular instructions
of August 51 1874. Consequently no entries of later date than March
20, 1876, were affected by your decision or by its subsequent modification on July 10; and there is no case approved by the latter of later
date than March :zo, ten days prior to the application of these parties,
whose attorney insisted in presenting their claims, well knowing of the
existence of the order.
Denying the power to issue it, he appealep to the department upon that
31
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question, and was concluded by the decision of June 1, 1876, heretofore
cited.
It is fair to presume that hundreds of claims.were in the hands of attorneys and assignees, in precisely the same condition as those in question,
in which the order was duly respected and no attempt was made to compel the department to violate its own instructions, the holders of which are
just as much entitled to locate nun, fro lune as the parties here represented.
If there be any force in your decision of May 17, that applications of
this class were illegal, and that entries should not have been allowed, I
can see no propriety in now ruling that an order which prevented their
allowance should after the lapse of many months be nullified and the entries admitted for the purpose of being cured by a subsequent order,
intended to relieve the department as well as the applicants of great inconvenience and expense on account of their claims having been actually
allowed to attain the status of entries and to secure a real appropriation
of the lands applied for, so far as they could themselves proceed under the
orders of the department . The order resulted in reducing the number
of these claims, and therefore conduced to secure the minimum of mischief under the recognized syst,m of illegal appropriation, if it was in
fact illegal as held by the department.
In this view of the matter I cannot without manifest inconsistency
recommend a recognition of these claims. In another view touching this
particular case alone, such recommendation is in my judgment impossible.
These lands at the date of the order of suspension were not subject to
homestead entry, as they-were unsurveyed. Three days after the ordertook effect the plat was approved, and on March 25th was transmitted
from this office. It could not have reached Springfield for several _days
thereafter, and on April 8th, long before the revocation of the order, the
survey was suspended as recited heretofore.
The lands in question have not, therefore, been at any time, and are
not now, subject to the right of entry under this law. Yott having decided on June 1st, 1876, that the order of suspension was proper ; and
the order of suspension of the survey being equally within the power of
this office, and Congress having subsequently closed and abolished the
district office, there remains no foundation for a recommendation in
this case for a modification, even if the power to now change the terros
of a positive order which has long since served its purpose and expired,
be conceded, upon which point I should most certainly entertain very
grave doubts.
I am urged, however, by other parties representing various clasl:s of
these additional homestead claims, to submit for your further consideration some recommendation respecting them, which shall secure with the
least disadvantage to the claimants and to the Government a fair, equitable, reasonable and l~gal mode of acquiring title to the lands intended
by the statute to inure to their benefit; and I am informally advised that
such report, in connection with the case now in hand, or otherwise, will
not be deemed by you intrusive.
.
With this understanding, and with a sincere desire to reach a proper
solution of the whole complicated question, I have the honor to submit
the following further suggestions:
The present rulings respecting additional homestead entries under section 2306, Revised Statutes, are undoubtedly the occasion of great hardship, amounting in many cases to absolute prohibition of the enjoyment
of the privilege granted by the act.
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In the older states, where the lands were·subject to private entry long
prior to the passage of the .original homestead act, and had even been
subject for years to the operations of the graduation law, fixing the price
at from twelve and one-half cents to one dollar per acre, it is simply impossible to find lands from which to satisfy the donation to the soldier.
He must .of necessity find it in the remote localities of the newly surveyed regions. The requirement of personal attendance at the district
office wo1Jldsubject him to costs many times in excess of the value of the
land to be obtained. He is thereby precluded from the enjoyment of his
right. And in fact this result will be found true in a majority of cases.
It seems to me, therefore, that this requirement should be waived, unless
the statute itself positively prohibits the application by mail or by attor ney, and requires the personal attendance of the applicant.
The right of original entry is granted by Section 2289, enlarged by
Section 2304, and the mode of entry and proof is prescribed by Sections
2290 to 2294 inclusive, modified as to requirements respecting residence
by Sections 2305 and 2309. These statutes require formal application
and affidavit of a particular import, and proof of certain specific continuing acts of settlement and improvemen_t, as a pre-requisite to the obtaining of a patent .
Section 2306 stands alone, and confers a naked, unrestricted right of
entry limited only to the person who has already done the preliminary
acts of entry required by the previous sections, and to the quantity of
land to be obtained. It imposes no additional conditions, requires no
further affidavits, and is entirely silent respecting the manner of making
the formal entry or of the application therefor .
..(\11the rules which have been prescribed by the Department are in
effect purely arbitrary and constructive-simply enabling acts to bring
the party to the enjoyment of his right, left unclothed by the law, to be
carried into effect by the Departmental instructions, in the manner most
in harmony with current practice under the general system.
If no further conditions are imposed with respect to this, it would seem
naturally to follow that it became a vested right the moment the act was
approved, and whatever of interest it contained was absolute, and subject
to be enjoyed in any manner not repugnant to law.
If the party living for instance in Ohio and Michigan, where the homestead privilege was nearly exhausted for want of lands, desired to enter a
• tract in California, he should not be prevented by stringent regulations
from so doing. It is not in the nature .of things that his new entry could
be attached as an appendage to his home farm, and there could be no
purpose in the statute to prevent its alienation to some party in its locality who might want it for an actual residence or for other purposes, the
moment it was acquired. The whole doctrine and theory of American
law tend to discourage and remove restriciions upon the alienation of
property, and every judicial decision with which I am acquainted goes to
the extremest J?Ointallowed by statutory construction in the same direction. To this unport is the familiar case of Myers vs. Croft in 13th Wallace, so often cited in your department, and referred to in my predecessor's report to you of May 9th last.
In brief then, I am of opinion that disconnecting the provisions of section 2306 from the machinery provided by the sections relating to the original entry, and thereby relieving them from matters entirely incompatible,
there is nothing enacted which denies either the power to locate by agent
or by actual assignment of the right itself at the option of the donee.
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Nothing is needed but a carefully considered manual of instructions in
aid of the right, to give it full effect, with ample protection to the government and the individual. The method is sufficiently indicated in my
predecessor's report already cited.
The cases affected are limited in number to those persons named in the
law who, having performed the requisite military service had, prior to its
enactment, entered less than 160 acres. Thete must necessarily come a
time when all such claims will be satisfied, and those regulations will be
most beneficial which shall secure such satisfaction at the earliest practicable period. The best lands are being rapidly absorbed. The soldiers
are daily falling away by death. The benefits of the law will not be fairly
distributed by delaying the period of their enjoyment. The equities of
heirs are likely to come up for recognition by new legislation, if they
have no rights under this law, and greater difficulties in the adjustment
of claims will constantly arise. Every consideration, therefore, of justice as well as expediency, moves for an early absorption of these rights
by an easy method of adjustment. ·
The peculiar condition of these claims under conflicting decisions presents a feature calling for the most equitable construction of the act.
From August 5, 1874, till May 17, 1876, the applicant was excused by
direct circular instructions from personal attendance at the district office,
and a large number of applications were thus legitimately thrown into
the.hands of attorneys and agents-many of them were in effect assigned·
by means of a power to sell additional to a power to locate, and thus
become marketable property under cover of an assumed agency. Large
sums of money have been paid for these claims under this system or
transfer, ~nd the soldier has received a money consideration deemed by
him of greater value than the right of entry he possessed.
Very few if any complaints have reached this office alleging imposition
upon the assignors, or want of sufficient consideration for the sale or
power gra.nted. On the contrary, all parties have joined in the request
that the transactions might receive the sanction of the Department. But
under the decision of May last they are compelled to stand in the position
of repudiators of the contracts recognized, permissively at Least, previous
to that time, and conforming in all essential particulars to the published
regulations. ·
These are serious results, and affect injuriously not merely the individuals concerned, but great business interests which are made to suffer by
tying up capital invested in these claims, and locking the wheels of enterprise in whole neighborhoods.
By the order of July 10th, 1876, this office was authorized to carry into
patent all entries not found tainted with actual fraud, found correctly reported on its books prior to the decision in May. This was in some degree at least a concession of the right of assignment; for if these entries
were actually illegal and vested solely in equity, they should have been
reported to the Board for equitable confirmation before patent could
properly issue. But this essential formality was not required; consequently it may reasonably be assumed that the legal status of the entries
was deemed sufficient without that action to support a patent.
If this be conceded, I see no further reason for rejecting applications
resting upon the same rules, and actually transferred under the same instructions prior to their revocation, whatever may be said respecting the
propriety of restorin~ the rule so as to allow further transfers hereafter.
The equities are precisely equal in substance, and differ in degree onlf in
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this, that in the one case the final step has not been taken which binds
the Government to the transaction. Between the parties the action has
been fully consummated, and the consideration passed, and this was done
while the circular of the Government was still operative to give it official
sanction.
·
·
There remain then these three classes of claims resting in the statute
under consideration, concerning which a solution of some sort less onerous than the present regulation seems desirable.
Firs/. Those presented prior to the order of March 20th, suspending
all entries of this kind, and rejected for reasons insufficient in law to bar
their reception, but which, by such rejection, were postponed beyond the
date of the order and so lost.
Upon this class I have no hesitation in ruling that they, having been
actually presented at a proper time and wrongfully rejected, may still be
admitted under the order of July, as pending applications, and if no
other objection appears, may pass into patent in due course.
Second. Those actually in the hands of agents or attorneys at the date
of the promulgation of the instructions of May 22d last in execution of
your decision of the 17th of the same month, which under said instructions have not been recognized, and which still remain in the hands of
such agents or attorneys.
This class I am not at liberty to admit under ·your orders, yet it will be
apparent from the foregoing that it presents for your consideration peculiar equities, and that until some relief is afforded, either by Departmental action or by new legislation, there must be in the case of these
claimants a continual denial of justice. I shall be glad if your opinion
respecting the construction of the statute shall so far coincide with mine
as to admit this class also to recognition under its provisions.
Third. Those rights which have never been exercised by the individuals or transferred to an agent or attorney for presentation.
Upon the hardship of compelling these parties to attend in person at
the district offices to secure entry of the lands to which they are entitled,
I have already commented in this report, and have only to add that some
means should be devised, if the right of assignment be denied, to enable
them to forward their respective applications to other districts and States,
and thus obtain the benefits of the law without vexatious costs in the attempt to secure them. Otherwise, and while the present rules are enforced, the statute is practically a dead letter to those most in need, and
only beneficial to a favored few, who by their proximity to desirable
tracts, or through other favorable circumstances, are enabled to reap its
advantages .
·
With these general views, perhaps too circumsta~tially indulged, I
submit the whole matter for the consideration of the Department.

CIRCULAR INSTRUCTIONS
SoLDIERS'

OF SEPTEMBER

ADDITI.ONAL HOMESTEAD

1,

1879.

CLAIMS.

In the preparation of claims for right of additional homestead entry
under Section 2306, U. S. Revised Statutes, the following requirements
will be observed :
In addition to the usual homestead affidavit, the claimant shall furnish
a special affidavit as to military or naval service, identity, post-office
address, etc., the same to be corroborated by two persons who are
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acquainted with the claimant and have reason to know that his statements
therein are true, as per form herewith. Both of the affidavits mentioned
must be acknowledged before one of the following officers, viz. : A district land officer, or a judge or clerk of the court of the county in which
'the claimant resides. ·
The signature of the claimant must be witnessed by two persons.
The proper blanks will be furnished by this office on application.
Additional homestead affidavits not in accordance with these instructions
will not be accepted.
J.M. ARMSTRONG, Acting Co,nmissioner.
ADDITIONAL HoMESTEADS.-SPECIAL
AFFIDAVIT
IDENTITY, ETC.

AS TO MILITARY SERVICE,
LAND OFFICE AT --

--,

--,--,
18-.
I, ---,
of--,
do solemnly swear that I am the identical person who was
mustered into the military service of the United States under the name of ---,
in Co.. --,
-Reg't of -Volunteers, on the -day of--,
186-, and was
honorably discharged from such service on the -day of--,
186-.
I furthermore solemnly swear that I am the identical person who made original homestead entry No. --,
at -; that I now make application for an additional homestead entry, having fully met all the requirements of the homestead law as to said original
entry; that I have not sold my additional homestead claim, and that I have not made
any prior application for an additional homestead certifo:ate.
My post-office address is --.
[Two witnesses to signature.]
----,
Claimant.
----,

Sworn to and subscribed this --

day of--,

18-, before --

--.

The undersigned do solemnly swear that we have been well acquainted with said ---,
who made the above affidavit, for about -years, and that we have reason to
know that his statements in said affidavit are true.
---,
Two «>rro6orating wilnts;ts.

Sworn to and subscribed this --

----,

day of--,

18- .

.

SOLDIERS' ADDITIONAL HOMESTEAD ENTRIES.
Not assigna/Jlt.-The right to make a soldier's additional homestead entry is not assignable, and in every case the applicant should be required to make oath that he has not
made or agreed to make any sale, transfer, pledge or other disposition of his right to
make the entry, or the land which he applies to enter.
Investi;{ation.-An investigation of all pending entries is ordered and the evidence indicated above must be supplied. Only entries made in person before the local officers
will be received in future.
Secretary CHANDLER lo Commissioner of tlu Gmera/ Land Offiu, May 17, 1876.

I have considered your report of the 9th inst., upon the subject of
frauds in soldiers' additional homestead entries-by which it appears that
large numbers of entries have been made upon forged applications, and
genuine applications by parties not entitled, and that the right to make
such entries is the subject of sale and transfer, effected by means of two
powers of attorney-one to make the entry, and the other to sell the land
when entered.
Your instructions of August 5, 1874, approved by the Department, provided that the requisite affidavit in this class of cases might be made before the clerk of any court of record for the county in which the applicant
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resided, and transmitted with the application and fees by mail or through
an attorney to the land office of the district in which the land applied for·
should be situated.
The purpose of this regulation was to relieve the applicant of the
alleged hardship imposed by the requirement of personal attendance at
the land office of the district in which the entry is to be made.
While it is doubtless true that the requirement of personal attendance
in many cases must cause inconvenience and expense to the applicant, experience has demonstrated that to dispense with it will open the door to
frauds of serious' magnitude, and that under existing laws, the requirement is essential to the protection of the interests of the Government.
I have therefore to direct that the instructions _embodiedin your circular of August 5, 1874, be revoked, and that in future all persons entitled
to enter additional homesteads, be required to make their applications in
person, with due proof of identity, at the land office of the district in
which the desired land is situated, and that the affidavit required by the
regulations of this department upon such application be made before the
Register or Receiver of such office, and further, that no entry of such
homestead be permitted by attorney.
The foregoing requirements are believed by me, after a careful examination of the subject, to be necessary for the pcotection of the Government
against fraudulent entries, and I am also satisfied that they are fully sustained by the statute regulating homesteads.
The supposed authority for permitting the affidavit of the applicant to
be made before a county derk, is found in section 2294 Revised Statutes,
which provides that in any case where the family of the applicant, or
some member thereof, is residing on the land which he desires to enter,
and a bonafide"improvement and settlement has been made thereon, and
the applicant is prevented by reason of distance, bodily infirmity, or other
good cause from personal attendance at the said office, he may make the
affidavit before the clerk of the county in which he resides.
This section clearly refers to an original homestead application, and
the right to make such affidavit only exists where there is actual residence,
improvement,· and settlement upon the land at the time. It has no application to an additional homestead, on which no residence is required.
The only authority for making a homestead entry by agent or attorney
is to be found in section 2309 Revised Statutes, which applies only to original entries, which are to be followed by actual settlement and cultivation.
You will therefore, without delay, embody the foregoing directions in
the form of instructions to the Registers and Receivers of the Land
Offices of the United States, and _transmit them to this department for
approval.
You will also cause all pending applications to be carefully examined,
and in all cases where the affidavit.of the applicant is made before an
official other than the Register or Receiver of the land office in which
the entry is made, or the entry does not appear to be made by the applicant in person;• you will return the papers to the proper local land office
in order that the proper affidavit may be supplied and application made.
The right to make the entry is not assignable, and in all cases the appli_cant should be required to make oath that he has not made or agreed to
make any sale, transfer, pledge, or other disposition of his right to make
the entry, or the land which he applies to enter.
· Sixty days after notice is deemed a reasonable time to allow parties to
supply the proof above required and make the personal application .
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This office has had under consideration the subject of frauds in soldiers'
additional homestead entries under Section 2306 of the Revised Statutes
of the United States. It appears that large numbers of entries have been
made upon forged applications, and upon genuine applications by parties
not entitled, and that the right to make such entries is the subject of sale
and transfer, effected by means of two powers of attorney, one to make
the entry and the other to sell the land when entered.
The circular of instructions from this office, of August 5, 1874, provided that the requisite affidavit in this class of cases might be made before the clerk of any court of record for the county in which the applicant resided, and transmitted with the application and fees by mail, or
through an attorney, to the land office of the district in which the land
appliwd for should be situated. The purpose of this regulation was to
relieve the applicant of the requirement .of personal attendance at the
land-office of the district in which the entry is to be made.
While it is doubtless true that the requirement of perso~al attendance,
in many cases, must cause inconvenience and expense to the applicant,
experience has now demonstrated that to dispense with it will open the
door to frauds of serious magnitude, and that under existing laws the
requirement is essential to the protection of the interests of the Government.
The instructions embodied in the circular before mentioned are, therefore, hereby revoked. In future, all persons entitled to enter additional
homesteads are required to make their applications in person-not by attorney-with due proof of identity, at the land-office of the district in
which the desired land is situated, and the affidavit required must be
made before the Register or Receiver of such office.
The necessary forms for the affidavit and application are given in circular of June 17, 1875, forms No. 16 and 17; but at the close of the
affidavit, form No. 17, after the word "whomsoever," are to be added,
in future, the following words, viz.: "And, further, that I have not
made, nor _agreed to make, arry sale, transfer, pledge or other disposition
of my right to make the entry for which I now apply, or of the land
which I apply to enter."
.
To show his identity, the party will be required to produce the duplicate receipt issued for his origirial homestead entry, or the patent therefor, if the patent is issued and the duplicate •o longer in his possession,
in addition to making the affidavit required as aforesaid. In any case
where the Jfarty entitled has ·filed his- duplicate receipt in this office to
obtain the patent, and before issuing thereof desires to make an additional entry, he should apply to this office, when a letter would be addressed to him, acknowledging his right to make the entry, on the presentation of which you would allow it to be made accordingly.
In regard to pending applications allowed by the district land officers,
and returned by them to this office, a careful examination thereof will be
had. Lists will be made up, and sent to the proper district land officers,
to embrace all cases where the affidavit of the applicant is made before
an official other than the Register or Receiver of the land office in which
the entry was allowed, or where the entry does not appear to be made by
the applicant in person, with instructions in each case to call on the
party to come forward and inake the prescribed application and affidavit,

HOMESTEADS.

according to the foregoing requirements, allowing the party sixty days
after notice as a reasonable time within which to do so. In all cases
where the parties make default, the entries will be canceled by this office.
' U. J. BAXTER, Aeling Commissioner.
Approved: Z. CHANDLER, Secretary.

RULE FOR LOCATION OF ADDITIONAL HOMESTEAD
CERTIFICATES .
.lldi"lf C()mmusitnur

AlUolSTR.ONG '"

Htg. and Rte., Bmt

City, Ida/,(), Aug.18, 1879.

A party applying for an additional homestead entry under section 2306
of the Revised Statutes of a certificate calling for an area not equal to
.that contained in any of the regular subdivisions of public land, will not,
in all cases, be restricted to a tract equal in area, because in fractional
and irregular subdivisions, or inferior in area; but may be permitted to
enter a regular subdivision or subdivisions, although containing a small
excess.-inarea over what is authorized in the certificate, on his paying for
such small excess in money at the price established by law in case of cash
sales. It is an established rule, however, that the entry allowed should
not call for a quantity above the amount specified in the certificate, which
shall be greater than the difference between the amount so specified and
the next smaller regular subdivision. Thus, a party having a certificate
for 53 acres, as in the case stated by the Register, cannot enter thereunder an 80-acre subdivision, because by so doing he would gain 27 acres
in excess of the amount authorized in the certificate, which is greater than
the amount, 13 acres, which he would lose by entering the next smaller
regular subdivision, which contains 40 acres. This rule applies without
regard to the party's willingness to pay for the excessive area in money.

DOUBLE MINIMUM LANDS.
Acti"I{ C"m'r

ARMSTRONG'"

Htg. and Hu ., HtdW()()(/Falls, Min,s.,July

30,

1879.

Where persons who did not serve in the army or navy of the United
States during the war of the rebellion, have been permitted, throu~h inadvertence, to make homestead entries for 160 acres of double mimmum
land prior to the passage of the act of March 3, 1879, granting additional
homestead rights to settlers on public lands within railroad limits, the entries will be permitted to stand, and considered as valid as though they
had been initiated subsequent to the date of said act; but the parties will
be required to pay, at the time of making final proof, s.uch amount as may
be necessary, in addition to the commissions already paid, to aggregate
the amount prescribed by law as commissions upon an entry of 160 acres
of the class of lands mentioned above.

WILLIAM C. GLEASON.
soldier's additional homestead certificate cannot be located on a
tract where the excess in area is more than the number of acres called for in the certificate.
Aeling &,rttary BELL'" C4mmu.ritmtr WILLIAMSON,
Sept. 18, 1879.
Exu.r1 ;,. Arta.-K

I have received your letter of the 22d ult., transmitting the appeal of
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William C. Gleason, by his attorney, J. Vance Lewis, from your action
in endorsing upon a certificate dated January 21, 1879, entitling said
Gleason to l~ate 18ll,s acres of land as an addition to his original homestead, the following words: "This certificate cannot be.used in the -entry
of any subdivision ofland except where the excess shall be less than the·
area herein certified."
Mr . Gleason claims that by thus restricting him, the value of his right
.is very much lessened.
By Section 22,89 of the Revised Statutes, Mr. Gleason was entitled to •
take 160 a~res of land as a homestead. By Section 2306, if in his original
homestead he failed to get 160 acres, he is authorized to take an addi- •
tional quantity which, together with the quantity originally taken, will
make up the 160 acr:es.
Your certificate of January 21, 1879, specifies the deficiency in hill
former entry, and authorizes him to locate an equal amount elsewhere.
This is all the law, with the most liberal construction, ever contemplated,
and all that he is now entitled to receive from the government. A strict
construction of the law would require Mr. Gleason to locate this !;(:rip, if
it is ever located, upon a tract not exceeding by actual survey the quantity specified in the certificate. By a regulation of your office, where the
quantity of land in the certificate . is more than 20 acres and less than 40,
the smallest legal subdivision, you permit parties to locate the certificate
and pay in money the price of the land for the excess, but you never
allow them to take by purchase with money more than the quantity specified in the certificate.
This, I think, is the utmost liberality which should be allowed in such
cases; there is no statute authorizing nor forbidding such practice, and it
has been adopted, as I understand, from necessity in adjusting claims
arising from fractional surveys.
. . Mr. Gleason's right to locate this piece of scrip is not denied, either
m fact or in law.
The records of your office will show that in the prosecution of the
public surveys numerous tracts are reported upon which a certificate of
this size may be located.
To permit him to locate this certificate upon 40 acres of land and pay
for the excess, would not only not be authorized by law, but would be in
violation of the practice of your office which has prevailed for many
years. If permitted in this case, a party holding a certificate for one
acre of land would be entitled to .the same privilege.
I find no error in your action .

•

CALVIN A. ALLISON.

Agmt.-Where a soldier's additional homestead claim was filed, with all the papers then
required, by an agent, who also filed a power from the homesteader, authorizing the
agent to prosecute the claim and receive the certified papers, they should be delivered
to the agent, if he has done all within his power to discharge his duties, although
later papers were filed by another agent with a power of attorney revoking the elder
power. Secretary's decision of December 10, 1879, and September 27, 1l!8o,in Mille
Lac case, of September 25, 188o, in Patterson case, and of November 24, 188o, in
Roemer case, affirmed. (Rule applied to this case, where the certified papers contained affidavits filed by the junior agent under regulations issued after the elder papers
were filed.)
.Surtlary KIRKWOOD lo Commissio,ur McFARLAND,Ju/y
22, 1881.

I have considered the appeal of T. F. Barnes from your decision of
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March 12, 1881, refusing to deliver to him or to his attorneys (Me:;srs.
Curtis, Earle, and Burdett) the official certification of the additional
homestead papers, in the case of Calvin A. Allison.
•
.
It appears that on February 12, 1879, Mr. Barnes filed papers in your
office in behalf of said Allison, for an additional homestead entry, together with a power of attorney from Allison, authorizing him (Barnes)
to act for him on said matter, and to obtain a certificate. These papers
appear to have been in accordance with the requirements of your office
• then in force.
·
Subsequt:ntly, on September 1, 1879, your office issued instructions,
requiring from such claimants a further special affidavit as to their military or naval services, identity, etc., in addition to the usual homestead
affidavit of the party-to· be corroborated by the affidavits of two persons.
A copy of these instructions was sent to Barnes, who failed to file such
affidavit, after having made .reasonable effort to procure the same. from
Allison, as aHeged.
.
On April 28, 1880, your office advised Barnes that new papers had
been filed by Allison's attorneys-Messrs. Heylmun and Kane-on behalf.
of said claim, with a power of attorney to them, revoking all former
powers. You also allowed him thirty days from that date, within which to
file such special affidavit, and to show cause why such certificate, if allowed, should not be delivered to Messrs. Heylmun and Kane. Messrs.
Curtis, Earle, and Burdett subsequently appeared in behalf of Barnes, and
were .allowed twenty additional days, within which to file said special
affidavit. They allege their inability to do so, by reason of A.llison's
employment of Messrs. Heylmun and Kane, who had filed such affidavit,
and his refusal to make another.
Your decision that said certificate should be delivered to Messrs.
Heylmun and Kane, I think erroneous. So far as appears, Barnes
properly discharged his duties as attorney for Allison ; and the only question submitted is, to which of these attorneys shall said certificate be delivered_:and this has been settled by the rulings of this Department in
like ca.'ies.
In the case of Patterson (Copp, November, 1880), Secretary Schurz
held that, for the safety of claimants and the Department, as a matter of
regulation in practice, the only prop.er course with respect to attorneys
is, to continue to deal with the agent presenting the claim for your cerfication, and to refuse, except for good cause shown, to recognize a subsequent· power of attorney for the purpose of delivery of the certificate.
He also said in his decision of September 27, 1880, an application for reconsideration of his decision of December 10, 1879, upon the rights of
certain parties to additional homestead, that "the only question involved
is, whether the original attorney or attorneys who filea the claim shall,
by reason of such action, be recognized as entitled to receive from the
Commissioner of the General Land-Office the usual certificate as to the
soldier's right, or whether the same shall be delivered to the.holder of a
subsequent power of attorney revokinf the former power, under which
the certificate has been requested. *
* Will the Department permit
an attorney in fact, who has done all that is required to be done, so far
as any present action of the General Land-Office is concerned, to be dismissed from a case upon the mere whim or motion of his principal, without showing any cause whatever for such removal?'' -and while ·admitting the general authority of a principal to revoke a naked power, reiterated and affirmed his ruling in the case of Patterson.
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T.he same ruling was also held November 24, 1880, in his decision of
the case of Roemer.
Concurring in these decisions, yours of March 12, 1881, is reversed.

ALEXANDER MEAD.
Hearing.-Where

a party applies to enter with a soldier's additional homestead certificate, land upon which a settler has improvements, a hearing may be had to determine
the facts in the case.
Co"'missioner WILLIAMSON to Reg. and Rec., .Dmver, Col., JuM4, 188o.

I am in receipt of a letter from T. M. Robinson, Esq., Fort Collins,
Colo., dated the 8th ult., enclosing a paper consisting of a letter addressed to the Register of your office by Robinson and the Register's
reply, in respect to the status of the N. ¼ of N. E. ¼ of Sec. 8, 6 N., 6

s. w.

.

The homestead entry of Alexander Mead, No. 3839, January 30, 1879,
for said tract, was cancelled because of relinquishment by letter to you of
January 28, 1880, and the fact of cancellation was noted on your records
February 12, 1880. On March 23, 1880, the tract was entered in the
name of Eli Warren. The entry of Warren is an additional homestead
entry made as a soldier under section 2306 of the Revised Statutes, number 4155 in the original series of numbers, 1301 in the final series. One
Asaph E. Mead filed the papers of Warren under power of attorney.
Robinson states that at the date of Warren's entry a settlement had_been
made on the land by one C. S. McNally. Whether McNally settled as a
pre-emptor or is desirous of making homestead entry is not stated. Robinson makes reference to our circular of July 1, 1879, and requests to be
informed how to proceed thereunder to obtain a cancellation of the entry
of Warren.
·
By said circular the attention of Registers and Receivers was directed
to the decision of the United States Supreme Court rendered at the October term, 1878, in the case of Hosmer vs. Wallace, in which the court in
substance reiterated the doctrine previously announced in the case of
Atherton vs. Fowler et al. (6 Otto 513), holding that no right of preemption can be established by a settlement and improvement on a tract
of public land where the claimant forcibly intruded upon the possession
of one who had already settled upon, improved and enclosed the tract;
that the right to make a settlement is to be exercised on unoccupied land,
the right to make improvements is to be exercised on unimproved land,
and the right to erect a dwelling house is to be exercised on vacant land.
In view of the principles laid down by the court, you were authorized by
the circular mentioned to order hearings not only in cases of complaint
by settlers that their lands had been entered under the pre-emption law
by parties who had initiated their claims by trespass and forcible seizure,
but also in similar cases where the land had been entered under the Mlll~stead or timber-culture laws.
.
It may be urged that the decisions of the Supreme Court have reference
only to cases of trespass or forcible seizure by parties desirous of obtaining title under laws requiring of them settlement and improvement, and
that the principles announced are, therefore, not applicable in cases of additional homestead entry such as the above, for a tract in the occupancy
of a settler, because settlement is not required of the party, provided he
has complied with the law in respect to the original entry. This point
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is presented in connection with the application of the settler for a hearing, and must be considered.
This office, in view of the decisions above mentioned, has virtually returned tp the rule formerly prevailing, that a homesteader was not entitled
to enter land covered by the improvement of another without consent
of the owner. Under this rule, in cases of simultaneous application to
make homestead entry of a tract, the right of entry was awarded to the
party possessing the improvements.
The right of additional homestead entry under the act of June 8,
1872, and the amendatory act of March 3, 1873 (Sec. 2306, R. S. ),. may
be exercised only to -obtain title to the class of lands subject to entry
under the original homestead act of May 20, 1862, tha~ is, surveyed land
for which the party has filed a pre-emption declaratory statement, or
whid, is subject lo pre-emption (1 Sec. Act of May 20, 1862, now Sectlon
2289 Revised Statutes). There is no provision of law under which a
different class of lands may be entered by claimants under the statutes for
the benefit of soldiers and sailors. Settlement and residence are essential
requirements of the homestead law, as also of the pre-emption law, and
if by reason of prior occupancy and improvement a tract is not subject
to pre-emption as held by the Supreme Court, it follows that the tract is
not subject to entry under the first section of the homestead act above
quoted, nor the amendatory statute allowing additional entry.'
I have therefore concluded to authorize you to order a hearing under
said circular to determine the facts with notice to McNally and Asaph E.
Mead, provided McNally shall formally make application to you to contest the entry of Warren, by affidavit corroborated by witnesses, showing
occupancy and improvement of the land by him, McNally, prior to date of
Warren's entry, and that the improvements are owned by the contestant.
Should a hearmg be held, the testimony shoul9 show the exact condition
of each subdivision of the land in respect to cultivation, and the improvements, such as houses, fences, and ditches.

III. INDIANHOMESTEADS.
INSTRUCTIONS OF MARCH 25, 1875, UNDER ACT
OF MARCH 3, 1875.
Under the act of Congress approved March 3, 1875, "making appropriations to supply deficiencies in the appropriations tor fiscal years ending June 30, 1875, and prior years, and for other purposes," it is provided in the 15th section, "That any Indian born in the United States,
who is the head of a family, or who has arrived at the age of twenty-one
years, and who has abandoned, or may hereafter abandon, his tribal relations, shall, on making satisfactory proof of such abandonment under
rules to be prescribed by the Secretary of the Interior, be entitled to the
benefits of the act entitled 'An act to secure homesteads to actual settlers
on the public domain,' approved May 20, 1862, and the acts amendatory
thereof, except that the provisions of the eighth section of the said act
shall not be held to apply to entries made under this act: Provided, howCIRCULAR
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ever, That the title to lands acquired by any Indian by virtue thereof shall
not be subject to alienation or incumbrance, either by volnntary conveyance or the judgment, de<lt'ee,or order of any court, and shall be and
remain inalienable for a period of five years from the date Qf patent
issued therefor : Provided, That any such Indian shall be entitled to his
distributive share of all annuities, tribal funds, lands, and other property,
the same as though he had maintained his tribal relations; and any transfer, alienation, or incumbrance of any interest he may hold or claim by
reason of his formal tribal relations shall be void."
In allowing proof of abandonment and entry to be made by Indians
under the act first above mentioned, you will be ~verned by the follo)Ving, viz: The Indian must make affidavit setting forth the fact of his
Indian character; that he was born in the United States; that he is the
head of a family, or has arrived at the age of twenty-one years; that he
has abandoned his tribal relations and adopted the habits and pursuits of
civilized life; and this must be corroborated by the affidavits of two or
more disinterested witnesses. This done, you will permit him to enter
the tract desired according to existing relations, so far as applicable, under
the homestead law, note the entry on your records, and make return thereof
to this office, with which you will send the affidavits submitted. You will
observe in the law, as above quoted, that the provisions of the 8th section
of the act of May 20, 1862, which admits of the commutation of homestead entries to cash, shall not be held to apply to entries under this act,
and hence that such commutation is not admissible thereunder.
The 18th section of the act of 'March 3, 1875, above referred to, confirms on certain conditions Indian homestead entries heretofore allowed.
It calls for no action on your part, but is here quoted for your information, viz:
"Sec. 16. That in all q1.sesin which Indians have hetetofore entered
public lands under the homestead law, and have proceeded in accordance
with the regulations prescribed by the Commissioner of the General
Land-Office, or in which they may hereafter be allowed to enter under
said regulations prior to the promulgation of regulations to be established
by the Secretary of the Interior under the 15th section of this act, and
in which the conditions prescribed by law have been or may be complied
with, the· entries so allowed are hereby confirmed, and patents shall be
issued thereon, subject, however, to the restrictions and limitations contained in the 15th section of this act in regard to alienation and encumbrance ."
·
S. S. BURDETT, Commissiorur.
Approved: C. DELANO,Secretary.

. CIRCULAR INSTRUCTIONS OF APRIL 28, 1881.
DUTIESOF SURVEYORS
UNDERACTOF MAY14, 1880, TOUCHING
INDIAN
HOMESTEADS.
The 15th section of the Act of Congress of March 3, 1875, enacts:
"That any Indian, born in the United States, who is the head of a
family, or who has arrived at the age of twenty-one years, and who has
abandoned, or may hereafter abandon, his tribal relations, shall, on making satisfactory proof of such abandonment, under the rules to be prescribed by the Secretary of the Interior, be entitled to the benefits of the
act entitled 'An Act to secure homesteads to actual settlers on the public
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domain,' approved May twentieth, eighteen hundred and sixty-two, and
the acts amendatory thereof, except that the provisions of the eighth section of the said act shall not be he1d to apply to entries made under this
act: Provided, however, That the title to lands acquired by any Indian
by virtue hereof shall not be subject to alienation or incumbrance, either
by voluntary conveyance or the judgment, decree, or order· of any court,
and shall be and remain inalienable, for a period of five years from the
date of the patent issued therefor: Provided, That any such Indian shall
be entitled to his distributive share of all annuities, tribal funds, lands,
and other property, the same as though he had maintained his tribal relations; and any transfer, alienation, or incumbrance of any interest he
may hold or claim by reason of his former .tribal relations shall be void."
The 3d section of the Act of May_14, 1880, further enacts:
"That any settler who has settled, or who shall hereafter settle, on any
of the public lands of the United States, whether surveyed or unsurveyed,
with the intention of claiming the same, under the homestead laws, shall
be allowed the same time to file his homestead application and perfect
his original entry in the United States Land Office as is now allowed to
settlers under the pre-emption laws to put their claims on record; and
his right shall relate back to the ·date of settlement, the same as if he
settled under the pre-emption laws."
The enactments referred to place it in the power of Indians living on
the public lands to acquire title thereto in tracts not exceeding 160 acres,
according to the provisions of the homestead laws, as set forth in detail
in official circular of October 1, 1880, particularly on page :23 of the
~~

.

It has been officially reported to the Hon. Secretary of the Interior,
that many Indians become settlers on public lands before survey thereof,
who fail to take the necessary steps to secure title to the tracts so settled
upon by them, through ignorance of their legal rights, and in consequence of such failure their homes and improvements are appropriated
by other persons who comply with the prescribed conditions for acquiring title. This report was accompanied with 'the suggestion, "that it be
made the duty of surveyors in making surveys of the public lands, to
note the location of Indian improvements, and to designate tracts occupied by Indians; that the plats be made to show the same, and that the
lands .returned as improved or occupied by Indians be withheld from
entry."
In presenting the matter for my consideration, under date of the :zxst
instant, the Secretary says: "There is no authority to withhold lands,
returned as above mentioned, from disp<?sal; but I think that Indian settlers found upon unsurveyed lands might easily be advised of the privileges extended by the 15th section of the Act of March 3, 1875 (18
Stats., 420), and the 3d section of the Act of May 14, 1880, entitled 'An
act for the relief of settlers on public lands,' by means of a circular to
be delivered to them by deputy surveyors as the surveys progress.''
My purpose in this is to communicate!the views above expressed, and
to direct that you cause the same to be carried into practice by furnishing
your deputies with copies of this circular, as also of the general circular
of October x, x88o, with which you will be supplied, and instructing
them to deliver the same to Indian settlers found upon unsurveyed lands,
as the surveys pro/Jress. You will further direct your deputies that whenever they find Indian settlements on the lands being surveyed by them,
they make proper note thereof, so that the legal subdivisions covered by
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their respective settlements and improvements may be indicated on the.
township plats.
·
C. W. HOLCOMB, Acting CtJmmissiOller,
Approved : S. J. KlRJC.WOOD, Secretary.

·1v.SPECIAL
RELIEF.
A. ACT OF JUNE 15, 1880.
CIRCULAR INSTRUCTIONS OF JULY 17, 1880.
I have to direct your attention to the provisions of an act of Congress
approved June 15, 1880, entitled "An act relating to the public lands of
the United States."
Section I provides that when any lands of the United States shall have
been entered, and the Government price paid therefor, neither criminal
nor civil suits or proceeding shall be had or further maintained, for or
on account of certain trespasses therein specified.
The first proviso to this section restricts its application to trespasses,
etc.,"of date prior to March 1, 1879.
This section extends to such trespassers the privilege of paying for the
land upon which the offences were so committed, at the price per acre for
which, under the law in force at the date of payment, the lands could
be sold. This privilege of purchase is not confined to lands subject to
private entry, but extends to any lands-not mineral-subject to disposition under general existin~ laws. This section cannot be construed to
permit a party who falls within the class of offenders named t<>enter the
land, if the valid claim of another person shall have attached prior to his
application to purchase, and is still subsisting.
W.henever application shall be made to purchase under this section,
you will require the same to be presented under oath of the applicant,
giving a full and detailed statement of all the facts upon whici} he bases
his claim to purchase. Such sworn statement should be corroborated by
the affidavits of credible witnesses, and you will thereupon forward all the
paper,; in a special letter to this office, allowing no entry until so directed
byme.
Under section 2, duly qualified persons who, prior to June 15, 1880,
entered, under any of the homestead laws, lands properly subject to such
entry, are permitted to obtain title by paying the Government -price, less
the fee and commissions paid at date of original entry.
When homestead entries made prior to June 15, 1880, have been attempted to be transferred by bona fide instrument in writing, the persons
to whom such transfers were made are likewise authorized to obtain title
by like payments and with like deductions of fees and commissions. In
allowing entries of the first-named class, you will require proof that the
party was twenty-one years of age; had declared his intention to become
a citizen of the United States, and was in other respects entitled to make
the entry.
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In permitting entries by transferees, you will require the instrument in
writing, by which it was sought to transfer such homestead right, to be
filed, together with the best evidence attainable of the bona fide character
of the transfer, including the affidavit of the party who seeks to purcha~ .
You will exercise all possible care in this matter, as it is not improbable
that fraudulent entries will be attempted, and the proper execution of the
law will largely depend upon your vigilance and discretion. In cases
wherein you entertain -a doubt of the propriety of allowing the application
to purchase, you should refer all the paperi to this office, with a full statement of facts and your opinion.
Under the proviso to this section, you are specifically instructed to allow
no entry which interferes with an entry of the land under the homestead
laws made subsequent to the original entry on which application is made.
to enter under section 2; and if the land was embraced in a prior entry
at date of such homestead, the section is inoperative, inasmuch as in that
case the land was not properly subject to entry. The application to purchase must likewise be rejected, if at date of the original homestead
entry a prior claim which has not been abandoned or forfeited existed
under any law.
I do not construe this section as intending to permit the parties named
as conditional purchasers to make entry of tracts to which adverse legal
rights have attached prior to date of the act.
The third section reduces to one dollar and twenty-five cents per acre
the price of any lands which were subject to ordinary private entry at
two dollars and fifty cents per acre at date of the approval of the act,
havin~ been doubled in price by reason of the grant of alternate sections
for railroad purposes, and which were put in market at that price prior
to the 1st of January, 1861. Lands which have not been put in market
for sale at ordinary private entry at two dollars and fifty cents per acre,
or which were so put in market subsequent to the 1st of January, 1861,
and not changed in price by this section. You will carefully observe the
rule, as to price, thus introduced. By reference to your official records,
it will be in your power to ascertain the facts with regard to any lanas
from which to decide as to its applicability to them. In case of doubt,
you may correct your records, to exhibit the facts, by correspondence with
this office.
You will further observe that, under section 4, none of the provisions
of this act apply to mineral lands, and that no person is entitled to the
benefit of any provision of the entire ad who falls within the inhibition
named in this section.
J. A. WILLIAMSON, Commissioner.

CIRCULAR INSTRUCTIONS OF OCTOBER 9, 1880.
ln carrying out the provisions of the Act of Congress of June 15,
1880, entitled "An act relating to the public lands of the United States,"
you will
governed by the following instructions supplemental to, and
in lieu of, the circular of this office of July 17, 1880, which is hereby
rescinded.
1. The first section of said act provides that when any lands of the
United States shall have been entered, and the Government price paid
therefor, no suits or proceedings on account of trespasses committed
thereon prior to March 1, 1879, shall be had or maintained.
2. This section extends to such trespassers the privilege of paying for
32
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the land upon which the trespass was committed, at the legal price per
acre at date of entry .
. 3. The privilege of purchase under said section is not confined to lands
subject to ordinary private entry, but extends to any lands, not mineral,
subject to disposal under existing general Jaws.
4. No entry can be allowed under this section, if the valid subsisting
claim of another person shall have attached prior to the application to
purchase.
·
5. Where lands are plainly subject to ordinary private entry, no special
application to purchase, other than the usual application in cases of private entry, is required in order to enable the purchaser to avail himself
of the benefits of the act.
6. When lands are not plainly subject to ordinary private entry, and
· application to purchase the same shall be made with a view to securing the immunity contemplated by said section, you will require the
application to be presented under oath of thcaapplicant, giving a full and
detailed statement of all the facts upon which he bases his claim to purchase. Such sworn statement should be corroborated by the affidavits
of credible witnesses, and you will thereupon forward all the papers in a
special letter to this office, allowing no entry until so directed.
ENTRIES UNDER THE SECOND SECTION.

7. Under the second section, duly qualified persons who, prior to June
15, 1880, entered under any of the homestead laws lands properly subject
.to such entry, are permitted to obtain title by payin~ the Government
price, less the fee and commissions paid at date of origmal entry.
8. In allowing entries of this class, you will require proof that the party
was twenty-one years of age, was a citizen or had declared his intention
to become a citizen of the United States, and was in other respects entitled to make the entry.
.
9. When homestead entries, made prior to June 15, 1880, have been
attempted to be transferred by bona fide instrument in writing, the per§ons to whom such transfer-s were made are authorized to obtain title by
like payments, and with like deduction of fees and commissions, as in
the case .of original homestead parties.
·
10. In permitting purchases by transferees of ho~estead rights, you
will first ascertain whether the original homestead entry was a valid entry
under the homestead laws. You will then require the instrument in
writing by which it was sought to transfer such homestead right to be
filed, together with the best evidence·attainable of the bona fide character
of the transfer, including the affidavit of the party who seeks to purchase,
You will also require satisfactory· proof that the attempted transfer was
made prior to June 15, 1880.
.
II.
You will exercise all possible care in allowing purchases of the
above character, as it is not improbable that fraudulent entries will be
attempted, and the proper execution of the law will largely depend _upon
your vigilance and discretion. In cases wherein you entertain a doubt
of the propriety of allowing the application to purchase, you should
refer aJl the papers to this office, with a full statement of facts, and your
opinion.
·
1 :z. No entry will be allowed under the second section when the original homestead entry was not a valid entry; nor when an entry under the
homestead laws shall have been made on the same land subsequent to the
original entry ; nor if the land was embraced in a prior valid entry at
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the date of such original homestead entry: nor where adverse legal
rights of any character exist at the date of the application to purchase.
13. Applications to purchase under the second section will be made on
Form No 18, as in the case of ordinary cash entry, and must be accompanied by the Receiver's duplicate homestead receipt; or, if that has
been lost or destroyed, by an affidavit setting forth such fact, and giving
the Register's and Receiver's number, and the date of the original
homestead entry. It must also be stated in the application that the same
is made under the second section of the act of June 15, 1880.
14. Where the duplicate receipt has been lost or destroyed, and the
application to purchase is made by the original homestead party, the
applicant must make oath that he has not transferred nor attempted to
transfer his homestead rights under said entry, nor assigned his right to
receive the repayment of the fees, commissions, and excess payments
paid thereon.
1$. In each case. of an entry under the second section, ~he Register will
certify to the Receiver the amount to be allowed · as credit for fees, commissions, and excesses already paid; the applicant first making oath that
said fees, commissions, and excess payments have not been repaid, and
that no application for such repayment has been made.
16. Entries under the second section will receive current Register's and
Receiver's numbers in the regular cash series, and will be returned in the
same manner as in other cases of cash entry; referring, however, in each
instance, on your cash abstracts, certificates, and receipts, to the date of
the act authorizing the entry, the Register's and Receiver's number of the
original homestead application, and the amount allowed as credit for fees
and commissions, as follows : "Act June 1$, 1880. Original homestead
entry No. --.
Credit for fees and commissions, $--."
17. The areas of said homestead entries, having been heretofore reported, will be deducted from the footings of your cash abstracts, and the
aggregate of such entries will be stated in red ink in your recapitulations.
18. The amount received under said second section will be accounted
for by the Receiver, as in case of other cash sales, except that in his quarterly detailed account he will note the date of the act opposite each entry
of this class, and will state the areas in red ink, and will not include the
same in his footings. In his recapitulation, and in his condensed quarterly accounts-current, he will make a separate entry, as follows: "Sales
under the second section, Act. of June 15, 1880, $-- ."
19. Final homestead proof not being required in these cases, no advertisement or notice of intention to make final proof is necessary, and no
final homestead fees are to be paid or collected.
20. Warrants and scrip made receivable by law for lands subject to sale
at private entry, or in commutation of homestead or pre-emption . rights,
and certificates of deposit on account ..of surveys, will be deemed receivable for lands purchased under the.Act'of June 15, 1880.
21. The . existing rule must, however, be observed, that where th~ value
of warrants or scrip exceeds that of the land entered therewith, no repayment is authorized, but the warrant or scrip applied must be fully surrendered. In such case, there would be no claim for repayment on account
of the fees and commissions paid on the original homestead entry.
22. The third section reduces to. one dollar and twenty-five cents per
. acre the price of any lands which were subject to ordinary private entry
at two dollars and fifty cents per acre at the date of the approval of the
act, having been doubled in price by reason of the grant of alternate
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sections for railroad purposes, and which were put in market at that price
prior to the 1st of January, 1861. Lands which ha,·e not been put in
market for sale at ordinary private entry at two dollars and fifty cents per
acre, or which were so put m market subsequent to the 1st of January,
1861, are not changed in price by this section. You will carefully
observe the rule, as to )?rice, thus introduced. By reference to your
official records, it will be m your power to ascertain the facts with regard
to·any lands from which to decide as to the applicability of the rule to
such lands. In case of doubt you may correct your records to exhibit the
facts by correspondence with this office.
23. You will further observe that, under Section 4, none of the provisions of this act apply to mineral lands, and that no person is entitled
to the benefit of any provision of the entire act who falls within the inhibition named in this section.
C. W. HOLCOMB, Acting Commissioner.
•
Department of the Intenor, October 15, 18/30.
Approv~d : C. ScHURZ, Secretary.

EVIDENCE AND PROCEEDINGS UNDER THE SECOND
SECTION.
Art'g Commissioner HOLCOMB lo Rrg. and Rec., Gra,uJ Forks, Dakota, Od. 29, 188o .
I have received your letter of the 20th and 21st inst., relative to entries
under the second section of the act of June 15th, 1880, in which you refer to cases of parties desiring to avail themselves of that section, whose
original homestead affidavits were made before the clerk of a court under
section 2294 United States Revised Statutes, and· not before the Register
or Receiver, supposing that neither the applicant nor any member of his
family was residing upon the land as required by said section 2294 as a
condition for admitting of the affidavit being so made. In regard to such
cases, I have to state that where the original affidavit was accepted, by the
Register and Receiver, and the entry appears to be regular on the official
records, it is not the purpose of this office to go in search of evidence to
overcome the presumption thereby established in its favor, but the entry
will be regarded as regular, and the party allowed to purchase under said
second section, unless something is made to appear in the particular case
to establish a contrary presumption. Further, it is to be observed that
mere irregularities in homestead entries, if consistent with the good faith
of the parties and such as would not prevent their perfecting titles thereunder, according to existing laws and official rulings, would _not prevent
the parties from availing themselves of said second section. By so doing
they would entitle themselves to the land, notwithstanding any such irregularities characterizing the origin~ homestead entries. This rule applies
as well to cases of entries allowed on affidavits taken before clerks of courts
under section 2294 Revised Statutes, as in other cases. But where good
reason exists to suspect fraud in the particular case, it will be proper for
you to institute an investigation to decide the question, the application to
purchase being suspended, and the decision arrived at by you being subject to appeal as usual.
With regard to the proof required in applications to enter under said
second section, as indicated in official letter of the 9th inst., the law itself
contains no express provisions, and the requirement is a matter of official
reputation. In view of this, and of the trouble and expense which it
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would impose upon the interested parties to require them to attend at your
office to make the necessary proof before one of you, under section 2246
United States Revised Statutes, I am willing that 1t should be done before
the Judge, or in his absence the clerk of any court of record in the county
in which the land is situated, assimilating the rule in this class of cases to
that prescribed in the act of Congress of March 3, 1877, with reference
to final proof ip homestead entries.
In response to your inquiry on the subject, I have to state that the law
is specific in reqwring that the preliminary affidavits in homestead entries
shall be taken before one of you, under section 2290 Revised Statutes, or
in certain cases therein specified, before " the clerk of the court for the
county in which the applicant is an actual resident," under section 2294
Revised Statutes, or before the officer commanding in the military service
as indicated in section 2293 Revised Statutes, which legal provisions cannot be set aside or dispensed with by the executive authority. You are
not therefore at liberty to allow homestead entr ies to be made on affidavits
taken otherwise, or before other officers, than as herein pre\cribed.

GOHRMAN vs. FORD.
Purcnase of Homesltad.-The act of June 15, 188o (see Part I .), contemplates only
those cases in which the United States and the applicant to pu~chase are alone interested .
Priftrmu
Rignt.-The act of May 14, 188o, grants a contingent preference right in
him who successfully contests a homestead entry, pays fees, etc . A person who under
this act has commenced proceedings acquires such an adverse standing as to prevent
the entryman from paying for the land under the act o( June 15, 188o.
Acting Commissioner HOLCOMB lo Reg. and Ru ., Afarysville, Cal., Octo6tr 29, 188o.

I have received your letter of the 14th ultimo, transmitting the appli cation of Asa C. Ford to enter under section 3 of the act of June 15,
1880, the land embraced in his homestead entry 2673, dated December
13, 1879 (the N. W. ¼, Sec. 10, T. 16 N., R. 5 E.), during the pendency
of a contest by Thomas Gohrman for the cancellation of said entry on
the ground of abandonment, with your rejection of the same, and Ford's
appeal from your decision.
The record of the case shows that Thomas Gohrman, August 16, 1880,
instituted a contest against said Ford , to cancel his homestead entry, which
was set for hearing September 25, 1880, and that on September 4th Ford
filed his application to purchase the tract embraced in his entry under said
act of June 15, 1880, which you refused on the ground that the contestant
"has acquired an inceptive adverse claim to the land in question under
the act of May 4, 1880." Section 2 of the last-named act provid~ that
"In all cases where any person has contested, paid the land office fees,
and procured the cancellation of any pre-emption homesteap and timber
culture entry, he shall be notified by the Register of the land office of the
district in which such land is situated of such cancellation, and shall be
allowed thirty days from date of such notice to enter said land. "
Section :z of the act of June 15, 1880, under which Ford applies to
purchase said tract, provides " That persons who have heretofore under
any of the homestead laws entered lands properly subject to such entry,
* * * may entitle themselves to said lands by paying the Government
price therefor. * * * "
The applicant Ford claims that his entry should have been permitted, as
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Gohrman's complaint was not made till August 16, 1880, more th~ sixty
days after the act of June 15, 1880, became operative as a law, thus * * *
consummating or rather perfecting (his) right of title to the land, conditioned only that he pay for and make entry for the same."
I am of opinion that the right of purchase _created by the act_of June
15, 1880, contemplates only those cases in which the United States and
the applicant to purchase are alone interested.
.
· Prior to May 14, 1880, no person could secure a~y right or interest in
a homestead entry by reason of its abandonment or other defect prior to
its cancellation. But by the_second section of. the act of the last-named
date, entitled "An act for the relief of settlers on public lands," a provision was made distinctly recognizing and granting a contingent preference right of entry in him who should contest, pay the office fees, and
procure the cancellation of any homestead entry .
Theretofore the p11rtywho contested and procured the cancellation of
any homestead1ntry had no greater right ·to enter the same after its can cellation than any other qualified party. The first applicant thereafter
was allowed the privilege of entry.
It resulted; in many cases, that fraudulent or abandoned entries were
unassailed by any party, because a contest of greater or less expense simply enured to the public benefit at the personal expense of the contestant;
and section 2 of the said act of May 14, 1880, was unquestionably designed to induce proceedings against, and procure the cancellation of
fraudulent and abandoned homesteads, title to which would otherwise be
fraudulently secured.
It was a measure of sound public policy, amply justified by the numerous frauds which were ·constantly sought to be perpetrated upon the
Government.
·
I am therefore of the opinion that when a person has commenced proceedings for the cancellation of a homestead entry, in order to avail himself of the privilege and rights secured by said section 2 of said act of
May 14, 1880, he has acquired such an adverse standing and interest as
will prevent the contestee from making payment for land embraced in the
homestead, under the provisions of section 2 of the act of June 15, 1880.
When the .abandonment by the homestead claimant was of long standing and beyond question, it is not unreasonable to suppose that contestants proceeding under the act of May 14, 1880, would in many cases, in
view of the rights thereby secured, establish their residence upon the
land, and make valuable improvements thereon, in advance of the actual
cancellation of the entry; and while they could obtain no rights by virtue
of such settlement and improvement, their acts could not be properly
considered and held to amount to a trespass, but on the contrary would
indicate beyond question their bona fide intent to make a legal appropriation by settlement and development of the land they sought to relieve
from an invalid entry.
I cannot conclude that by any possibility it was the intent of Congress
to induce a citizen to expend his time and money in the public interest,
by prosecuting an invalid homestead entry, offering a reward contingent
upon its cancellation, and then, after such party had expended his money
in procuring proof, giving notice, and commencing proceedings, to
deprive him of the benefits assured by extending to the contestee an unqualified right of entry.
Paragraph 12 of Circular of Instructions of October 9, 1880, under
act of June 15, 1880, and approved by the Honorable Secretary of the
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Interior, denies the right of entry under the second section of said act,
" where adverse legal rights of any character exist at the date of application to purchase."
·
·
I conclude, therefore, in brief, that said right of entry exists in no
case, except where the United States and the applicant to purchase only
are interested.
·
Your decision is, therefore, affirmed.

GOHRMAN vs. FORD.
Dmttslant.-The act of May 14, 188o, gives the contestant of a homestead entry a preference right only upon the cancellation of the entry.
May Purchast.-A homestead claimant whose entry is being contested under the act of
May J:ll.,188o, may purchase the tract entered under the act of June 15, 188o, and
thus prevent any right of the contestant from attaching.
&trtlary KIRKWOOD lo Commissioner WILLIAMSON, March 12, 1881.

I have considered the appeal of Asa C. Ford from your decision of
October 29, 1880, rejecting his application to enter under section 2 of
act of June 15, 1880, the land· embraced in his homestead entry of December 13, 1879 (the N. W. ¼ section 10, Township 16 N., R. 5 E.,
Marysville, Cal.)~ during the pendency ef a contest instituted by Thomas
Gohrman, for the cancellation of said entry, on the ground of abandonment.
The record shows that Gonrman instituted this contest on August r6,
1880 ; and that on September 4th, before the day assigned for the hearing thereof (Sept. 25), Ford applied to purchase said tract under the act
named. The local officers rejected hlS application, because Gohrman
had acquired an inceptive adverse claim to the tract by his contest, under
the act of May 14, 1880, and that until that contest bad been decided in
his (Ford's) favor, he could not be allowed to enter the tract. You
affirmed this decision.
This contest was brought under Section 2297 Revised Statutes, which
provides that after due proof that a person who has made a homestead
entry has actually changed his residence, or abandoned the land for more
than six months prior to the expiration of five years from the filing of
his affidavit, the land shall revert to the Government. Under this section a contestant acquired no right or privilege, nor could another entry
of the tract be made, until the contested entry had been cancelled upon
the records of the local office, when it became subject to entry by the
first legal applicant. It often proved, however, that this applicant was
another than the c~ntestant who had procured the cancellation, and that
the latter thus lost the right of entry he had intended by his contest, and
that the fruits of his money and time were secured by others. In part,
apparently to remedy this and like difficulties under other laws, Congress
passed the act of May 14, 1880, the second section of which provides
that·" in all cases where any person has contested, paid the land-office
fees, and procured the cancellation of any pre-emption, homestead or
timber-culture entry, he shall be notified by the Register of the land-office
of the district in which such land is situated of such cancellation, and
shall be allowed thirty days from date of such notice to enter said land."
It will be noted that. this section gives the contestant no right of entry
upon the commencement of or pending the contest, but only after cancellation of the entry; and that consequently, if, after contest, Phe entry

•

504

HOMESTEADS ••

remains uncancelled, the status of the parties is unchanged, It is not
therefore the contest, but its resultant, the cancellation, procured by him self, which confers upon the contestant this preference right of entry. If
he fails to substantiate his allegations, and the entry stands, he pays the
cost of the proceeding as in other cases, without benefit to himself.
Every contestant institutes a contest subject to such contingency; and it
was only by a termination of this contest in favor of Gohrman that the
right now claimed by Ford could be defeated. Pending the proceedings,
the rights of the parties are unaffected by the act, and that condition of
the case under which the statute confers upon Gohrman the right of entry of the tract named in Ford's entry, had not been reached when Ford
made his application .
I am of the opinion that an alleged abandonment of a homestead entry
may be cured by the party's . purchase of the tract under the second section of the act of June 15, 1880, at any time prior to the cancellation of
his entry, and that in such case the contest and rights named in the
second section of the act of May 14th must yield thereto . This section
provides "that persons who have heretofore under any of the homestead
laws entered lands properly subject to such entry, * * * may entitle themselves to said lands by paying the government pri<t therefor, * * * :
Pro.vided, this shall in no wise interfere with the rights or claims of
others who may have subsequently entered such lands under the homestead law."
It does not appear that the lands embraced in Ford's entry were not
properly subject thereto, nor that Gohrman or any person other than
Ford had entered the same. The · right of Ford, therefore, to purchase
the tract is unaffected by the proviso of the section; and, except for this
contest, he and the government are the only parties in interest. Gohrman's contest was initiated August 16, 1880, more than sixty days from
the pas.,;ageof the lict of June 15. Had Ford's application to purchase
the tract been made at any time between these dates, his right would
have been unquestioned . The only question in the case, therefore, is
whether this right of purchase is defeated by the intervention of Gohrman's contest prior to such application .
The second section of the act of June 15 is independent in its provisions and '}:mrposes. It provides for a specific thing, without reference to
the act of May 14, which would, I think, have been made, were it intended
the two should have been construed in pari materia ,· and, as the later expression of legislative intent must operate as a repeal or modification of
the provisions of an earlier act, which might conflict therewith. But the
two acts are not, in my opinion, inharmonious with each other. They
each grant certain distinct rights under certain conditions. That of May
operates in favor of a contestant when he has contested, paid the landoffice fees, and procured the cancellation of one of the entries named, and
not until then . If the contest proceeds to its finality, to wit, the cancellation of the entrr., his preference right of entry is thereby established.
But if, through failure to prove his allegations, or any of the ordinary incidents of trial, or if the homestead party avails himself of the right
of purchase of the tract, as provided by the act of June, and thus defeats the cancellation of his entry, I see no reason why the contest should
not fail, and the contestant lose his right of entry. Under this and other
laws relatin~ to homestead entries, a person may now continue residence
on and W1lt1vationof his land for the time required by law; or he may at
any time, in the absence of other rights or claims, purchase the same 011
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payment of the government price; and I cannot think Congress intended
this right should be subjected to the delays and uncertainties of contests
oftentimes instituted for oppression and fraudulent purpose, but that,
whenever such person tendered to the Government its price for the land,
and the rights of no other person are affected thereby, he should be permitted to purchase the same.
A practical difficulty also results from a different construction of these
acts. If a contestant may acquire rights from his contest which defeat
the right of purchase by the homestead party, he may thus defeat or
delay many homestead entries in the land district; for, although he can
make but one entry, and not even that unless qualified, he is not limited
to one contest. To admit that the pendency of a contest is a bar to
recourse to the act of June 15, upon the ground of an existing right in
the contestant, under the act of May 14, \VOUldthus involve a proposition absurd on its face; as in many cases it would be impossible to confer
the right until after actual cancellation. The few cases wherein the contestant might set up his own claim and qualifications, would not, in practice, be found sufficient to justify this Department in attempting a general
application of the rule; and as the other construction satisfies the words
as well as the proqable legal intendment of the statute, it must be preferred in its administration.
As Ford and the government are the only parties in interest, and as no
right had accrued to Gohrman at the date of Ford's application, I think
the same should have been allowed.
I therefore reverse your decision.

DAVID F. HERRINGTON. ·
Wuiow.-The widow of a deceased settler may sell her right. •
Aeling Commisn'oner HoLCOMII lo Reg. and Rec., Monlgomny, Ala., june 3,

1881,

• With your letter of April 23d last, you enclosed the appeal of James
Herrington, by his attorney, A. Munter, from your decision of the 7th of
April, refusing to allowing Mr. Herrington to commute, under the 2d section of the Act of June 15, 1880, the homestead entry No. 2505, Mobile
Series, of. David F. Herrington-W. ¼ of N. W. ;(, Sec. 14, T. 1 N.,
R. 9 E ., which had been transferred by the widow of the settler to the appellant. By my letter of the 29th of April, your decision was approved,
and Mr. Munter allowed the usual time for appeal. By letter of the 13th
ultimo, Mr. Munter, as attorney for James Herrington, appeals to the decision of the Hon. Ser.retary of the Interior. In reply, you are advised
that the ruling of this office in such cases has been· altered, hence it is un~
necessary to submit the appeal to the Secretary. You are therefore instructed to issue a certificate to said James Herrington, upon his fil.ing the
proper affidavit and a legal transfer from the homestead settler, as contemplated by the Act referred to, together with the purchase money, should
there be no valid objection thereto . In connection, you are advised that
the legal successors of a· deceased homestead settler, or in case of a transfer, the legal successors of a transferee, are allowed to purchase un~er the
second section of the Act of June 15, 188o.

--
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SILAS GALLIHER.
W.dow.-The

case

widow of entryman in this
cannot, in view of the cancellation of the
homestead entry, be allowed to purchase under the act-of June 15, 188o.
Acting &crt!lary BELL lo Commissionn- of tlu Gmeral Land Ojjiu, June 1, 1881.

I have considered the appeal of Mariah J. Galliher, widow of Silas
Galliher, deceased, from your decision of December 14, 1880, rejecting
her application to purchase under the second section of the act of June
15, 1880, lot No. 4, Sec. 10, Twp. 20 N., R. 3 E ., Olympia, W. T.
It appears that this tract was embraced in the homestead entry of said
Silas Galliher, made August 10, 1872. Mr. Galliher died April 18,
1873, and his entry was canceled December 4, 1879, for want of final
proof within the statutory period of seven years, after due notice. It
was competent for his widow to have perfected said entry after his death,
un~er Section 2291 of the Revised Statutes . This she failed to do, but
abandoned the land, making no claim thereto until November 23, 188o,
the date of her present application.
The second section of the Act of June 15, 1880, provides" That persons who have heretofore unde,·any of the homestead laws entered lands
propedy subject to such entry * * * may entitle themselves to said lands
by paying the government price therefor * * *."
The purchase herein provided is in substitution of the continued settlement and cultivation of five years required by the homestead laws, and
relates to existing homestead rights . Even the· husband of Mrs. Galliher, if living, would have no right of purclµlse under said act, because
his entry has been canceled, and he would be a strange to the land and
to the record, and with no greater right thereto, during the continuance
of such cancellation, than any other person. His widow can have no
better right than he . .
It is not necessary to consider whether Mrs. Galliher may now make
pn ·vate eritry of the tract under other laws; but clearly in my opinion,
under that of June 15, 1880, she has no right of purchase.
Your decision is affirmed.

ALEXANDER LOW.
Administra/qr.-An administrator cannot purchase, under the act of June 15, 188o, the
homestead right of a deceased entryman; but such right descends to his wi<low, minor
orphan children, or heirs. Where a transfer of his right, or an attempt at transfer,
was made prior to the claimant's death, the right to purchase is in the party concerned,
to the exclusion of the widow, children, and heirs.
{;'ommissionerMcFARLAND to Reg. and Rec., East Saginaw, Micli., July 23, 1881.

In reply, I have to inform you that Mr. Low, as administra'tor, cannot
purchase the tract in question, under the provisions of the act of June
15, 188o.
On the death of the original homestead party, if there has been no attempt by him to transfer, the right to purchase, under the act of June 15,
1880, descends according to the rule which gov1;rns the descent of the
homestead rights under the entry : first, to the widow, if any, and if
there be no widow or minor children, then to the heirs of the original
homestead party, if any.
If there has been an attempt to transfer, the right to purchase, under
said act, rests with the party in whose favor the transfer was attempted,
or his heirs, to the exclusion of the widow, minor children, or heirs of
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the original homestead party. For instructions under said act, see pages
x7 and 18, circular of October 1, 1880. In case of entry thereunder
being allowed in favor of the heirs of the homestead party, the certificate
will issue in favor of "the heirs" of said party, and the patent also,
under which the title ·will inure to the heirs as if indivic;luallynamed.

JOHNSON vs. HALVORSON .
Under Ads of May 14, 188o, and June 15, 188o.-When a relinquishment is filed before
the final disposition of a contest, it should be treated as proof of abandonment, and
the contestant notified of his preferred right of entry.
Decision in Ford vs. Gohrman as to entryman's right of purchase, adhered to .
.Ading &;.,.etaryBELL to Commissioner of tlu· General Land Ojfiu,June 2, 1881.

I have considered the case of John Johnson vs. Tollof Halvorson, involving homestead entries No. 1619, of the W. ¾ of N. W. 3(_of Sec.
18, Twp. 144 N., R. 46 W., and No. 2337 of the S. E. ¼ o( N. W. ¼
and S. W. ;,( of N. E. ¼, same section, township and range, Crookston
District, Mmnesota, made by Halvorson under section 2289, R. S., and
the act of March 3, 1879 (20 Stats., 472) respectively, on appeal by Ole
L. Wraa, from your decision of August 3, 1880, holding his entry for
cancellation and awarding the right of entry to said Johnson under the
2d section of the act of May 14, 1880. (Pamphlet Laws, p. 140.)
In this case the contest was initiated by Johnson against Halvorson,
May 4, 1880, under the provisions of section 2297 R. S., and hearing was
set for the 15th of June following. On the 3d of June, Halvorson appeared at the local office and filed a relinquishment of his entries. Thereupon the local officers, on the same day, allowed said Wraa to enter the
tracts above described under the homestead laws. On the day set for
hearing, Johnson submitted proof of relinquishment on the part of Halvorson, but his right of entry was denied by the local officers because of
the entry of Wraa. You held that the action .of the local offieers was
erroneous, " and that the relinquispment of an entry against which a contest is pending, should be regarded as a confession of the charges made by
the contestant, and a part of the proof in the case."
Barring the use of the word " confession " in your holdin~, and substituting therefor the word admissiun, I fully concur in your views as above
expressed. I do this, having in view the decisions of the Department of
March 29, 1881, in the case of Burgdorff, and of March 12, 1881, in
Ford vs. Gohrman, upon further consideration of the construction of the
act of May 14, 1880.
When a relinquishment is filed, as in this case, before the final disposition of a contest regularly commenced, it should be treated as evidence in
such contest, "and as relieving the contestant of producing any further evidence in support of his case. Upon the filing of such relinquishment
~bile contest is {M:nding,the ent~y in contest should be held as cancelled
m accordance with the first section of the act of May 14, 1880, and the
contestant should be notified of his preferred right of entry under the
second section of the act, and your office of the filing of said relinquishment.
The- doctrine laid down in the case of Ford vs. Gohrman, above referred to, that a homestead entryman will be allowed to purchase under
the second section of the act of June 15, 1880 (Pamphlet Laws, p. 237),
after contest and before cancellation of his entry, will be ad.hered to, it
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being now held that .the preferred right of a bt>nafide contestant under
the second section of the act of May 14, 1880, and the right to continue
a contest to final determination thereof, is good as against all third parties except an entryman claiming the preferred right to purchase under
the second section, of the act of June 15, 1880.
I affirm your decision.

A. C. McDONALD.
Hnrs .-Riglzt of Pureka.u.-The right of purchase allowed under the act of June
188o, is not a personal one, but descends to the heirs of deceased claimants.
Commissioner WILLIAMSON to Reg. and Ru., San Franriseo, Cal., May 31, 1881.

I 5,

I am in rececipt of a letter from W. J. Johnston, Esq., dated Washington, D. C., January 29, 1881, relative to homestead entry No. 2647, covering the E. ½ N. E. ¼, and E. ¼ S. E. ¼, Sec. 18, Twp. 12 N., R.
11 W., and asking a reconsideration of my decision of November 20,
1880, holding that, under section 2 of the act of June 15, 188o, the heirs
of A. C. McDonald, deceased, could not purchase the land embraced in
said entry.
.
I find, upon examination, that the construction which obtained in said
decision has been followed in several cases. A careful examination of the
act involved convinces me that said construction was erroneous.
The right of purchase named in the act .of June 15, 188o, entitled
"An act relating to the public lands of the United StaN:S," was held to
be personal, and not to descend to the heirs. I am of the opinion that
such right descends to the heirs either of persons who, if living, would
be entitled to purchase, or to the heirs of the deceased, transferee named
in the same section, subject, of course, to the further conditions of the
act.
·
Said section is remedial in its nature and intent, and the conclusion I
have indicated on the point submitted is parallel in all essential respects
with that of the Department in the case of Wilson vs. California and
Oregon Railroad Company, under Section 7, of the act of July 23, 1866,
see Secretary's decision of February I 7, 1873, Copp's Land Laws page
471-and au·thorities therein quoted. ·
My said decision of November 20, 1880, is accordingly hereby revoked,
and the heirs will be allowed to complete title to the land embraced in
McDonald's entry, by purchase under the provisions of said act.

CIRCULAR INSTRUCTIONS OF OCTOBER 10, 1881.
The circular issued by this office to you, bearing date August 5, 1881,
is hereby rescinded, and the following substituted therefor:
Referring to the circular of this office dated October 9, 1880, for carrying out the provisions of the act of Congress of June 15, 1880, entitled
"An act relating to the public lands of the United States," you are instructed that lands reduced in price by the third section of said act, and
not heretofore offered at public sale at the minimum price of $1.05 per
acre, under the act of 24th April, 1820 (section 2357 United States Revised Statutes), are not now subject to sale at private entry, and will not
be so subject until such lands have been offered at public sale at the legal
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mm1mum price. (See decision U. S. Supreme Court, case of Eldred vs.
Sexton, 19 Wallace p. 189.)
You will hereafter be strictly governed by the foregoing rule, and will
admit no entries at private sale for lands reduced in price by said act,
unless the same shall have been offered at public sale at $1.25 per acre
according to law.
•
Pre-eruption filings and entries on such lands will, however, continue
to be made in accordance· with the laws and regulations governing preemption filings and entries on lands that have been "offered" at public
sale.
,
N. C. McFARLAND, Commissioner.
Approved: S. J. KIRKWOOD, Secretary.

W. W. DEWHURST.
Refu,uiing Purd11iu Monry.-Whue

a party has taken the benefit of the act of June
15, 188o, and paid the required price for his land, the purchase money cannot be refunded.
•
Commirsionn-McFAllLAND to Rtg. anti Ree., Gainesvilk, Flonaa,Jan. 9, 1882.

·Referring to your letter of the 22d of November last, enclosing peti tion of W.W. Dewhurst to amend his homestead entry No. 4057 for Lot
1, and E . ½ of N. E . ¾, and W. ½ of N. E. ¾, Sec. 32, Town. 20
s., R. 36 East, Florida, purchased oy him under the act of June I~,
1880, I have to state that it appears by the records in this office, that said
entry was made by Dewhurst, September 22, 1876, containing 162-Ms
acres; that on the 5th of April last he made application, and pµrchased
the land embraced by said homestead entry for cash, No. 1480, Gainesville Series.
It now appears by the petition presented by Dewhurst that he desires
to relinquish the S. E. ¾ of N. W. ¾, or S. ¾ of Lot 1, embraced in
his homestead entry, and have refunded to him the amount of purchase
mon~y paid thereon; furthermore, he desires to have the area of the
tracts retained by. him computed according to the actual topography of
the land as shown by the recent coast survey, which represents that quite
a portion of the N. E. ¾ of N. W. ¾, or N. ¾ of Lot 1, and S. W. ¾
of N. E. ¾, is covered by navigable water, and that the purchase money
for that portion actually covered by water not shown by the official plat
of survey also be refunded.
On examination of the official plat of survey in this office, I find that
'there is.quite a difference between said plat and the map of coast survey
filed by Mr. Dewhurst; but in view of the fact that no evidence of fraud
in the original survey has been presented, nor any evidence that said
survey did not correctly represent the character of the lands at the date
thereof, to wit: March 1, 1848, and the lands having been disposed of
regularly under such survey, this office has no authority of law to enter
upon and resurvey, or direct a resurvey, of the lands in question.
In relation to the request of Mr. Dewhurst to be allowed to relinquish
a portion of his entry as above indicated, and have the purchase money
refunded thereon, I have to state, he having decided to take the benefit
of said act of June 15, 1880, and having paid the government price as
stipulated by the provisions of said act, there is no authority in law
whereby this office can refund the purchase money paid on any portion
of the land.
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McNEFF Ys. NEWMAN.
Ignora,u-e.-Ignorance of the law is excusable as illustrated herein. The act of June
15, 188o, will cover a second homestead entry, when made in good faith, as in this
case.
Ci,mmi.ssiqnn,McFARLAND to Rec. anti .Rec., Maryrvilk, Cal., Nov. '29, 1881.

I am in receipt of your letter of the 1st ultimo, transmitting the testimony submitted in the case of Charles McNeff vs. Chas Newman, involving lot 2, S. E. ¼ N. W. ¼; lot 3 of S. W. ¼, and N. ¼ S. E. ¼,
Sec. 25, Twp. II N., R. 3 vi., together with your joint opinion and an
appeal therefrom, by Newman.
·
Mr. Newman made homestead entry No. 2300, August 13, 1878, covering the land· in question, which entry .was contested for abandonment by
McNeff, Aug. 8, 1880, and the hearing was held before you September
27, 1880.
Pending action in the case by this office, Newman, O'.!} April 18, 1881,
applied to purchase the land embraced in his entry under the provisions
of the act of June 15, 1880. April 22, 1881, one Hiram L. Parker applied to enter the land, claiming that Newman's entry was void ab initio,
he having made and abandoned a prior homestead entry. You refused
the application, and Parker appealed June 1, 1881. You were directed
to allow Newman and McNeff a hearmg to establish the bona jides of
Newman in making his second entry, and the testimony now under · consideration is that submitted at such hearing, which was held before you
August 4, last.
Mr. Newman swears that on October 29, 1874, he made entry No.
!502, for the N. ¼ N. ~- ¼, S. E. ¼ N. E. ¼, Sec. 19, and_ S. ~¼ N. W. ¼, ·Sec. 20, Twp. II N'.;R. 2 W., under the provisions of the homestead act of 1862; that he supposed he was entitled
to 16o acres of land for services rendered 'in the United States Navy during the war of the rebellion: but when he went to the land-office "with
his discharge," the local officers informed him that such discharge was
not equivalent to a land warrant, but that he could make a homestead
entry and receive credit as to residence for his- naval service ; that he
supposed he had a perfect right to make said second entry by reason of·
his naval strvice. Mr. Newman satisfactorily explains the discrepancy in
his name as shown by the papers in each entry, the former entry being in
the name of Charles H. Newman, and the latter in that of -Charles Newman. He refused to answer the questions as to who ihformed him that
he was entitled to the second entry..
•
McNeff, the contestant, did not appear, but an attorney claiming to
act for him was present.
Accompanying the papers in the case as an exhibit is a copy of a deed
from McNeff to H. L. Parker; conveying by quit-claim deed all his rights
and interest in and to the land in question for the sum of $500. There
are also quite a number of affidavits filed as to the good character of Newman, and his reputation for truth and veracity.
You decided that Newman acted in bad faith in the premises, and that
. his second entry was made with the full knowledge that he had exhausted
his homestead rights, basing your decision .upon the fact that he refused
to state who informed him that he could make a second entry by reason
of his service in the United States Navy.
From the testimony submitted I am of the opinion that Mr. Newman
acted in good faith in the matter, as· it seenis improbable that a person
would knowingly, and with the intention of fraudently obt!,ining title to
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a tract of land, make his second entry in the same county and land district, and so soon after his former entry was canceled, January 18, 1877.
As the act·of June 15, 1880, only requires that the land shall be properly
subject to homestead entry, and not have been re-entered ·under home-.
stead laws, I 4m of the opinion that Mr. Newman is entitled to avail himself of the provisions of said act, and thus acquire title to the land embraced in his entry.
·
Your decision is therefore reversed.

B.
CIRCULAR

ACT OF MAY 14, 1880.
INSTRUCTIONS

RELINQUISHMENTS

OF MAY 25, 1880.

AND CONTESTS.

Appended hereto is a copy of the Act approved May 14, 1880, which
changes existing laws and regulations relative to the entry of certain classes
of lands.
The first section provides, "That when .a pre-emption, homestead, or
timber-culture claimant shall file a written relinquishment of his claim in
the local land office, the land covered by such claim shall be held as open
to settlement and entry, without further actiofl on the part of the Commissioner of the General Land Office.''
This will be held to apply only to relinquishments which are filed subsequent to date of said Act, viz: May 14, 1880.
You are instructed not to accept or act upon any relinquishment, unless,
made before you, which has not been duly subscribed by the claimant on
the back of his duplicate receipt, and acknowledged, witnessed, and executed in a manner which, under the laws of the State or Territory in
which the land is situated, would be sufficient as a valid transfer of real
estate. In case of the loss of a duplicate receipt or declaratory statement
receipt, an affidavit of ·such loss must accompany the written relinquishment.
Immediately upon relinquishment, duly executed as above, being received at your office, you will proceed as follows :
1. The Register will note on the relinquishment, over his signature, the
day and hour of its receipt by you.
2. Write the words, "Canceled
by relinquishment," (giving date) opposite the record of the entry in the tract-book, the register of entries,
and the register of receipts.
3. !)raw a line over the number of the entry on the township plat.
4. On Monday of each week you are directed to transmit to this office
all the relinquishments which have been accepted by you during the preceding week.
When the relinquishment shall have been received and noted as above,
you will hold the land embraced in the relinquished entry as subject to
settlement or entry by the first legal claimant; the intent of said section,
as understood by me, being only to prevent the delay resulting heretofore
from await!ng action on such relin.quishments by this office.
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Section two is designated to secure to the contestant therein named, for
the period of thirty days from notice of the cancellation of a prior entry
of the character specified, a preference right to initiate his claim to the
same land. It is not intended to grant such contestant the unconditional
right of final entry, and I construe the section as precluding settlement or
·entry by any other party during the period named.
Section three places homestead settlers on unsurveyed public lands on
the same footing with pre-emption settlers under existing laws. This section protects the claim of an actual settler upon unsurveyed land, provided he shall make homestead entry of the land within three months
from the filing of the township plat of survey in the district land office,
the same as the pre-emptor is now protected by filing his declaratory
statement within the same period; and if the homestead settler shall
fully comply with the law as to continuous residence and cultivation, his
settlement defeats all claims intervening between its date and the date of
filing his homestead application. In making final proof, his five years of
residence and cultivation will commence from date of actual settlement.
C. W. HOLCOMB, Acting Commissioner.

ESREY vs. GLENN.
Prior Homestead Entry.-The act of May 14, 188o, places the homestead claimant of
unsurveyed land in the same position with pre-emption claimants, as regards the right
to place his claim on record within three months after filing of township plat of survey in the local office, notwithstanding the fact that the land has been appropriated
by a prior homestead entry.
Commissioner WILLIAMSON ,;, Reg-. and Rec., Visalia, Cal., lJec 4, 188o.

I have considered the appeal of Justin Esrey from your refusal to
receive his homestead application under •the third section of the act of
May 14, 1880, for the N. ¾ of the N. E. ¼, S. W. ¼ of N. E. ¼, and
S. E. ¼ of N. W. ¼, of Section 2, T. 13 S., R. 23 East, M. D. M.
The record of the case shows that the plat of survey of this township
was filed ih your office September 3, 1880, and that September 7, 1880,
one William Glenn made homestead entry No. 2729 for the above
described land, alleging under oath settlement since 1877. October 15,
1880, Justin Esrey made his homestead application for said land, alleging
under oath that he has resided thereon since prior to survey ; that he has
a dwelling house and other extensive and valuable improvements, and
from seventy to ninety acres enclosed with substantial lumber fences, all
of which are worth about $1,500, and that neither said Glenn nor any
other person owns or has any improvements of any character upon said
land.
.
You base your decision upon the prior appropriation of the land by
Glenn's entry, and you state that when said entry was refused, citations
were issued at Esrey's request for a hearing on December 15th next:
nevertheless, feeling aggrieved by the refusal, he appeals therefrom.
The regulations of this office respecting the treatment of pre-emption
claims, admit all filings properly offered within three months after filing
of the township plat of survey in your office.
·
These regulations further require that the tract shall be subject to preemption, homestead or timber-culture entry, or to any selection authorized by law, without requiring proof of the abandonment of prior filings,
the disposal being always understood to be subject to the right of the
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pre-emptor to prove up and pay for his claim within the prescribed
period after the filing of the township plat . This does not prevent any
party who may desire a speedy adjustment of his claim from bringing a
contest against adverse claimants. Under this rule this office examines
all entries, and where adverse filings appear, holds them suspended until
the legal expiration of the adverse claims; and where two or more
entries are found in conflict, disP.osesof them according to merit.
Therefore, the filing of a pre-emption declaratory does not withdraw
the tract from market, ·nor is a homestead or other entry a bar to a preemption claim properly offered.
.
lJ"ythe third section of the act of May 14, 1880, the pre-emption principle was inserted in the homestead law. This section provides: "That
any settler who has settled, or who shall hereafter settle, on any of the
public lands * * * whether surveyed or unsurveyed, with the intention
of claiming the same.under the homestead law, shall be allowed the same
time to file his homestead application * * * as is now allowed to settlers
under the pre-emption laws to put their claims on record. * * * "
The homestead law of May 20, 1862, provides, that any qualified person "shall be entitled to enter one quarter section or less quantity of unappropriated public lands." The rule of this ofijce is that land, when
once appropriated under this law, is thereafter removed from entry, and
can only. be again subject to entry by a cancellation of the first entry.
Before the passage of the act of May 14, 1880, this was the correct
rule, for then a homestead right had its inception at the date of the
entry; but this act ·changes this rule, for his right now relates back to
the date of settlement.
After a careful consideration of this case, I am of the opinion that
the entry of Glenn is no bar to putting on record the claim of Esrey.
The statute plainly gives a homestead settler on public lands prior to
survey, the right to have his claim put upon record within three months
after the filing of the township plat of survey in your office; and this
right canriot be defeated by a prior entry within the time specified.
Such a ruling seems to be within the reason of the law, and is ifl accordance with the long-established practice under the pre-emption law. To
rule that the actual settler who presents his claim in time, cannot have
his claim put upon record because another party on the day of the filing
of the plat of survey "appropriated" the land by making a homestead
entry for the same tract, opens the door to fraud and imposition, and
compels the settler before he can exercise his statutory right to enter into
an expensive contest, which in many cases will defeat meritorious claims.
To give the first homestead applicant a preferred right to the land would
defeat, or at least impair, the object sought to be attained by the third
section of the act referred to. The fact that both parties in this case
· claim to be actual settlers before survey, does not change this view of the
matter.
Such a rule will save much unnecessary litigation and expense to the
settlers, and will prevent a class of evil-disposed persons from entering
the land for the purpose of being bought off by the actual settlers before
he can put his claim on record. If this class of persons know that their
entries, though first in time, are not first in law, and are no bar to putting
on record the claim of the actual settler, who has seven years to perfect
his entry, the settlers will be free from this spedes of oppression.
I therefore reverse your decision, and decide that the entry of Mr.
Esrey should be allowed, subject, of course, to existing adverse claims
33
.
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(which exception should be noted on the homestead application), and
that the proper time to adjudicate the legal and equitable rights of the
respective claimants will be when either of them seeks to make his final
entry, unless a hearing is demanded before that time to adjust their
claims.
·
NORTHERN

PACIFIC RAILROAD.

S1ttkmmt.-Parties
cannot, under the law of May 14, 188o, be alJowed credit for
settlement on land withdrawn for railroad purposes prior to the restoration thereof to
market.
•
Commisswner McFARLAND to Re.r, and Ru., Walla Walla, Wa.t.11.Ter., A"C· 10, 1881.

You state that you have received a number of applications, from parties
desiring to make homestead entries and proof under the act of May 14,
1880, at the same time, for land formerly embraced within the limits of
the Northern Pacific R. R. Co., but which has recently been restored to
settlement and entry, and you ask to be instructed in the premises.
It appears from your letter that the applications referred to are from
parties who have been residing upon the land claimed for a period of 9ver
five years, having gon«: thereon to reside prior to the date of said restoration January 6, 1881, and they desire to make their final proof at once,
claiming the right to do so under the third section of the act of .May 14,
1880.
The third section of said act reads as follows, to wit: "That any settler who has settled, or who shall hereafter settle on any of the public
lands of the United States, whether surveyed or unsurveyed, with the in tention of claiming the same under the homestead laws, shall be allowed
the same time to file his homestead application and perfect his original
entry in the United States land•office as is now allowed to settlers under
the pre-emption laws to put their claims on record, and his right shall relate back to the date of settlement, the same as if he settled under the
pre-emption laws.''
The omy question involved is, whether the odd-numbered sections
which were withdrawn at the time they settled thereon, were "public
lands" wit.bin the meaning of the act. I am of the opinion that they
were not ; that the odd-numbered sections within the limits of said withdrawal were not part of the public lands until January 6, 1881, the date
of the restoration, and parties who had settled thereon could gain no
rights that would relate back further than the date of said restoration.

MICHAEL

McVEY.

CJ,ua11ce//edPrwr Entry.-Under
this act a homestead claimant who settled on land
covered by an uncancelled prior entry, cannot be credited with the time such entry remained uncancelled after his settlement.
Commissioner McFARLAND to MICHAEL McVEY, Sulto11, Ne6., Aflg , 10, 1881.

The records of this office show that you made homestead entry No.
16,401, for the S. ¼ S. E. ¼, 32-7-5 west, under date of November 26,
1878, and you state that you have resided thereon since the year 1873,
and ask if you cannot receive credit for such part of said residence as will
be required to make up the five years required under the homestead law,
and thus make proof without further delay.
With reference thereto, I will state that I find from an examination of
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the records of this office, that one P. M. Cillin made homestead entry for
this same tract under date of April 17, 1872, and said entry remained intact until October xo, 1878, when it was cancelled for relinquishment.
Had the tract been vacant and unappropriated when you settled upon
it, and remained so up to the date of your entry, then you could have
been allowed credit thereon from date of uttkment, without regard to the
date of your actual entry, as provided by the 3d section of the Act of
May 14, 1880; but in view of the existing entry, you can only obtain
credit in computing the five years required under the law, from date of
cancellation of said entry, viz., October 10, 1878.

JOHN POWERS.
l)i/ig-~e-Appeal.-In
this case, in view of the party's diligence, the defective appeal
might be entertained as far as the question of time is concerned.
Relinquislzmmt .-In order to give effect to a relinquishment as evidence in a contested
case, so as to inure to the benefit of the contestant under the act of May 14, 188o, it
must have been made before the closing of the testimony before the Register and Receiver on the allegation of abandonment .
Ading Secretary BELL to Commissioner McFARLAND, Sept. 30, 1881.

I am in receipt of your report of the 16th inst., sending up, under
Rules 83·to 85 of Practice, the appeal of John Powers from your decision
of March 29, 1881, holding for cancellation his homestead entry No.
10,624, Tracy, Minn., made July 1, 1880, upon the S. E. }( of 10-106
-44.
His appeal was denied on the 10th of August last, for the reason that
the same was not perfected within sixty days from notice of decision.
He alleges, in support of his application to have it now considered, that
he was misled by his attorney, who, being instructed to take the appeal,
failed to do so in the form required, and that as soon as he (Powers) discol'ered the negligence, he employed another attorney, and perfected the

same.
•
On looking at the papers, I find that the former attorney appears to
have filed notice of appeal in the local office on the 1~th of June, 1881,
which was defective in not being accompanied by specifications of error.
Whether or not this was actually within the time required does not
appear, nor does it appear that he was notified of the defect and given
the fifteen days allowed by rule 82. The record is very loose and unsatisfactory on these points; and I am not enlightened by your report as to
the actual condition of the case. I should therefore be inclined to
waive any technical objection on the ground of time, the fact being that
he has proceeded with all possible diligence after being advised that his
appeal had been considered defective.
The facts briefly stated are that one Michael Kane entered this land as
a homestead May 3, 1878; that Wm. H. Walker contested the same for
abandonment at a hearing on the 5th of January, 1880; that the Register
and Receiver sustained the charge, and recommended cancellation; that
no appeal was taken by Kane; that subsequently, on the 29th of June,
1880, Kane relinquished his entry, and the land was entered by Powers
July 1, 1880, as above stated·.
In the meantime, the act of May 14, 1880, was passed, giving a preference right of entry to any person who had contested, paid the land office
fees, and procured the cancellation of any pre-emption, homestead or
timber culture entry.
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September 8, 1880, you closed the contest, thereby virtually affirming
the decision of the Register and Receiver, and directed them to notify
Walker of his preference right of entry as contestant, which notice was
given, and his entry, No. 10,724, was made September 27, 1880.
March 29, 1881, you held the entry of Powers for cancellation, from
which action the present appeal is taken.
The only point urged is that you .erred in applying the act of 1880 to
cases contested prior to its date . I do not think the objection well taken.
When the act was passed the entry had not been cancelled ; but the case
was, under the practice then prevailing, awaiting your decision. The
contestant had paid the fees, and done what he could to procure the cancellation. If it was cancelled in pursuance of his action, he was within
the descriptive terms of the statute, and entitled to its benefits .
· I think, however, that your rulings of March 29 and August 10 should
be modified so as to require that, in order to give effect to a relinquishment of the land as evidence in the contested case, so as to inure to the
benefit of the contestant under the act, it must have been made before
the closing of the testimony before the Register and Receiver upon the
allegation of abandonment. It is only upon the showing made by the
contestant, while in issue before the proper tribunal as to the facts, that
his preference right can be predicted. After-acts of abandonment are
not provable by him, except upon new allegation, and trial duly appointed; and if an after-obtained relinquishment be filed by a stranger,
the contestant takes nothing thereby. In such case his right of entry
must be determined by the issue of his contest upon the evidence produced at the trial. That is the proceeding for which he had paid the
expenses and gone to judgment before the Register and Receiver . He
has thereafter only the right to demand a decision upon the record, and
must abide the final determination.
The decision of June 2, 1881, in Johnson vs. Halvorson (Copp, Vol.
8, p. 56), cited by you, is in harmony with the foregoing, although a
cursor:}'reading might perhaps lead to a broader construction. In this,
as in all classes of contests, particular attention should be paid to Rule 53
of Practice, and its requirements observed.
The appeal of Powers is dismissed.

C. RAILROAD ACT OF MARCH 3, 1879.·
CIRCULAR INSTRUCTIONS OF MARCH 24, 1879.
I have to call attention to the provisions of the act of Congress entitled "An act to grant additional rights to homestead setders on public
lands within railroad limits," approved March 3, 1879.
.
First. That act provides that from and after its passage " the nm, sections within the limits of any grant of public lands to any railroad company, or to any military road company, or to any State in aid of any
railroad or military road, shall be open to settlers under the homestead
laws to the extent of one hundred and sixty acres to each settler," thus
doing away in this class of entries with the distinction between ordinary
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minimum and double minimum lands, or lands held at $1.25 per acre
and lands held at $2.50 per acre, which had existed under section 2289
of the Revised Statutes of the United States, ·so far as. the double minimum lands may be found in even sections within the limits of land grants
for railroads or military roads. But Con~ress has not seen proper to extend this provision of the act so far as to embrace any double minimum
lands which may be found in odd numbered sections, or in the limits of
~ts
for any other description of public works. It must be held to be
inoperative in any case where the even sections are granted and no/ reserved.
You will observe the change in the law, _asabove noted, in future proceedings respecting entries under said section 2289 of the Revised Stat utes; observing, however, that the commissions are in all cases· to be
computed on the cas/r.pn·ce of the land under the third and twelfth subdivisions of section 2238.
·
Second. The act further provides that "any person who has under existing laws taken a homestead on any even section within the limits of
any railroad or military road land grant, and who by existing laws shall
~ave been restricted to eighty acres, may enter under the homestead laws
an additional eighty acres adjoining the land embraced in his original
entry, if such additional land be subject to entry," without payment ot
fees and commissions, and that " the residence and cultivation of such
person upon and of the land embraced in his original entry shall be considered residence and cultivation for the same length of time upon and
of the land embraced in his additional entry, and shall be deducted from
the five years' residence required by law," with tht proviso, however,
that in no case shall patent is.sue"until the person has actually, and in
conformity whh the homestead laws, occupied, resided upon, and cultivated the land" embraced in his additional entry " at least one year."
Upon any party proposing to enter an additional tract under these
provisions, you will require him to make homestead application and affidavit according to annexed forms, Nos. 1 and 2. You will then, if you
find his original entry to be intact on your records, whether patented or
not, and if no objection appears in any respect, allow the entry applied
for, note the same on your records, giving it the proper number in the
regular homestead series, and report it with your monthly homestead returns, indicating its character as an additional entry under said act on
the margin of your monthly abstracts, with a reference to the original
entry by its number and the description of the land. The money
columns in the abstracts will of course be left blank, since there will be
no fees and commissions paid.
In this class of entries the party, if still resident on the original tract,
will not be required to remove therefrom to the additional entry tract in
order to make a new residence on the latter, as the two forming one body
of land, residence on either will be regarded as satisfying the legal requirement; but in making final proof on the additional entry the party
mu.st show such residence, with occupancy and cultivation of the tract
taken as additional under said act, for five years from the date of entry
thereof, less the time to be dedncted on account of residence and cultivation on the original entry, which shall not exceed four years in any
case.
Third. The act further provides that should the person so elect he may,
instead of making an additional entry, "surrender his existing entry to
the United States for cancellation, and thereupon be entitled to enter
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lands under the homestead laws the same as if the surrendered entry had
not been made," with the same provisions, as regards fees and commissions not being. required, and requiring settlement and cultivation,
occupation and residence, as have been already stated with regard to additional entries. In case of any party electing to surrender his entry
under this act, you will receive his relinquishment, which shall specify for
what purpose made, and be accompanied by the duplicate receipt issued
for the relinquished entry, or by a statement under oath showing a good
reason for its absence, report the case in a special letter to this office,
and await instructions before proceeding further in the matter. Existing regulations will be observed as to the manner of executing relinJ. A. WILLIAMSON, Commissio,ur.
quishments.
[No . 1.]
HOMESTEAD.
LAND OFFICE AT--,

APPLICATION}

--,

187-.
(Date) ---,
No. --.
do hereby apply to enter, under the act of March 3.
of--,
--,
I, -acres,
containing -of range--,
in township -of section --,
1879, the -in
section--,
--,
of -for the -as additional to my entry No. --,
of range --.
township -LAND OFFICE AT --

--,

187-.
--,
(Date) -register of the land office, do hereby certify that the above applica--,
I, -tion is for surveyed lands of the class which the applicant is legally entitled to enter
under the act of March 3, 1879, and that there is no prior valid adverse right to the
Register.
--,
-same.
[No. :i.]
HOMESTEAD-AFFIDAVIT.
LAND OFFICE AT --

--,

187-.
(Date) --,
for an entry under
having filed my apPlicalion, No.--,
of--,
--,
I, -the act of March 3, 1879, do solemnly swear that [ lure stale wlutlur flu applicant u IM
luad of a family, or over twmty-one years of age; whether a citi:sm of the United Slates,
or has filed his declaration of intmtion of becoming sue/,; or, if under twenty-one yean
ofage, that_l,e has ser11ednot less than fourteen days in_tl,e Anny or Navy ofthe Unileti
u mad_,for /,is or /,er excluSlates during actual war; I/sat said application No. --,
sive 6mejit; a,id that said entry u made for the purpose of actual sett/mun/ a,ui Cflllivation, a11d not, directly or indirectly, for f/,e uu or 6mejit of any other person or persons
whomsoever], and that I have not heretofore had the benefit of said act.
--,
-day of--· , before
Sworn to and subscribed, this -Registw or Reus•;er.

OF MAY :n, 1879.
OF MARCH 3, 1879.
You will require persons applying for the benefit of the act of Congress
of March 3, 1879, granting additional rights to homestead settlers on
public lands within railroad limits, to state under oath that they did not
serve for a period of ninety days in either the military or naval service of
the United States during the war of the rebellion. This act was intended
to benefit homestead settlers who were restricted by law at the time of
making their original entries to 80 acres, consequently persons who were
not so restricted are not entitled to the benefits of said act.
J. A. WILLIAMSON, ·Commissioner.
CIRCULAR

ADDITIONAL

INSTRUCTIONS

INSTRUCTIONS

UNDER

THE ACT
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CIRCULAR INSTRUCTIONS OF SEPTEMBER 20, 1879.
In addition .to instructions heretofore given for carrying into effect the
acts of Congress of Maroh 3, 1879, and July I, 1879, having reference
to cases of persons who at the dates of the respective acts had taktn
homesteads within the limits of railroad or military road land grants as
indicated therein, and been restricted by existing laws to eighty acres,
and providing that such persons may make additional entries of adjoining
land, if any be subject to entry, or relinquish thei'r existing entries and
make new entries as if the surrendered entries had not been made, I
have to direct that you require parties applying for the benefit of said
acts, either by making additional entries or by relinquishing their old for
the purpose of making new entries, to submit proof which shall set forth
the particulars of their existing entries, and of their compliance with the
legal -requirements regarding the same, as prescribed in homestead final
proof, according to forms No. 31 and 32 in circular of September 1,
1879. This requirement is found necessary to ascertain the status of the
original entry at the date of application for the benefit of the said acts,
and also the credit for residence and cultivation to which the party who
made the same may be entitled, according to their provisions, in perfecting his title under the additional or new entry to be allowed, without
waiting the arrival of the time when final proof on the latter js to be
made--a time with respect to which the statutory provisions are more or
less indefinite. With reference, however, to cases in which final proot
on the original entries has been made and the certificates issued, the
requirement of proof as herein directed may be omitted, and in lieu
thereof a reference made in reporting the case to the certificate issued,
giving its number and date, so that it may be identified on the records of
J. M. ARMSTRONG, Acting Commissioner.
this office.

MULLAN & HYDE.
Non-11,fineral Prooj.-Itistrucbons
a.s to non-mineral proof required of parties who
enter land under the pro~isions of the act of March 3, 1875, "for the relief of settlers
on lands within railroad limits," where the applicants are personally unacquainted
with the character of the land they wish to enter.
.
C,m,missioner BURDETT to MULLAN& HYDE, San Frandseo, Cal., A11g-.4, 1875.

As to the non-mmeral proof required of parties who enter land under
the provisions of the act of March 3, 1875, "for the relief of settlers on
lands within railroad limits," in cases where the applicants are not personally acquainted with the character of the land they desire to enter, I
have to state that the following non-mineral proof will be required under
the circumstances recited:
1st. The affidavit of the applicant that to the best of his knowledge and
belief the land sought to be entered is non-mineral in character, the
usual non-mineral affidavit being modified by omitting the words "that
he is well acquainted with the character of said described land, and with
each and every legal subdivision thereof, having frequently passed over
the same ; that his knowledge of the same is such as to enable him to
testify understandingly with regard thereto," and substituting for the
words " to his knowledge," the words, "to the best of his knowledge
and belief.;" otherwise the usual affidavit to remain the same.
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2d. An agent's non-mineral affidavit in the usual form, with changes•
to indicate agency.
3d. The applicant's affidavit that the person so acting is his authorized
agent.

D.

GRASSHOPPER ACTS.

CIRCULAR INSTRUCTIONS OF OCTOBER 24, 1876.
Your attention is called to the act of Congress, approved December 28,
1874, entitled "An Act for the relief of certain settlers on the public
lands," and the act to amend said act, approved June 19, 1876.
The act as amended provides that where the crops of the homestead or
pre-emption settlers were destroyed or seriously injured in 1874, they
should be allowed leave of absence from their claims until July 1, 1876,
and if destroyed or seriously injured in 1875, such leave of absence shall
be allowed to July 1, 1877; that during such leave of absence no adverse
rights sQould attach.
The ttme for proof and payment by pre-emptors whose crops were destroyed or seriously injured in 1874, was extended by said act, as amended,
to July 1, 1877, and where they were destroyed or seriously injured in
,
1875, to July 1, 1878.
At date of final proof by any person who has availed himself of this
act, proof must be submitted showing the period of absence and its
necessity . The proof should contain such details as will enable you and
this Office to judge whether the absence was justified by law or not.
It is not necessary that the pre-emptor shall have availed himself of
the right to be absent in order to be entitled to the extension of time.
The provisions of the act of May 23, 1876, except as to settlers on
Indian reservations, appear in conflict with the subsequent act of June 19,
1876; hence, in determining the rights of settlers, except those on
Indian reservations, under the several acts, I follow that of December 28,
1874, as amended by the act of June 19, 1876.
When any pre-emptor on Indian reservations makes proof, as hereinbefore required, that the crops upon the land occupied by him have been
destroyed by grasshoppers within two years prior to the passage of the act,
the time within which such pre-emptor is required to make final proof and
payment is extended two years.
In all cases the application for extension, accompanied by satisfactory
proof, must be made within the period of extension granted by law, it
not being necessary to make it before leaving the claim.
The affidavit of the party interested, corroborated by two or more witnesses, will be deemed satisfactory proof of destruction of crops.
On application being made, accompanied by satisfactory proof, you
will note on your tract-books, opposite the declaratory statement of the
party applying, the extension allowed under the act governing his case,
and report monthly to this office all such extensions, retaining on your
files the application and proof.
I also call your attention to the act of May 20, 1876, amendatory to
certaiI>:other acts encouraging the growth of timber on the western prai-
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ries. This act is so specific in its terms as not to require any instructions
under it, except that the proof submitted under the sanie must be forwarded to this office for our action.
Acts herein referred to are hereto appended.
J. A. WILLIAMSON, Cummissioner.
Department of tlfe Interior, Oct. 25, 1876.
Acting Secretary.
Approved : CHAS.T. GORHAM,
An act for the relief of certain settlers on the public lands:

.Be it enacted, etc., That it shall be lawful for homestead and preemption settlers on the public lands, whose crops were destroyed or
seriously injured by grasshoppers in the year eighteen hundred and
seventy-four, to leave and be absent from said lands until July first,
eighteen hundred and seventy-five, under such regulations as to proof of
the same as the Commissioner of the General Land Office may prescribe ;
and where such grasshoppers shall re-appear in eighteen hundred and
seventy-five, to the like destruction of the crop~ of settlers, the right to
leave and be absent as aforesaid shall continue to July first, eighteen
hundred and seventy-six.
SEC. 2. That during such absence no adverse rights shall attach to said
lands; such settlers being allowed to resume and perfect their settlement
as though no such absence had been enjoyed or allowed.
SEc. 3. That the time for making final proof and payment by preemptors whose cr:ops have been destroyed or injured as aforesaid is
hereby extended for one year after the expiration of the term of absence
provided for in the first section of this act.
Approved December 28, 1874. ·
·
An act to amend " An act for the relief of certain settlers on the public lands," approved
December twenty-eight, eighteen hundred and seventy-four, and for other purposes.

.Be it enacted, etc., That all the rights and privileges granted by" An
act for the relief of certain settlers on the public lands,'' approved December twenty-eight, one thousand eight hundred and seventy-four, are
hereby extended for one year after the expiration of the time named in
said act. And all the rights and privileges extended by this act to homestead and pre-emption settlers, shall apply to, and include, the settlers
under an act entitled "An act to encourage the growth of timber on
western prairies," approved March third, eighteen hundred and seventythree, and the acts amendatory thereof.
Approved June 19. 1876.
An !',ct to extend the time to pre-emptors on the public lands .

.Be it enacted, etc., That whenever any pre-emptor on public lands or
Indian reservations shall make satisfactory proof, at the local land office,
under rules and regulations to be prescribed by the Secretary of the Interior, that the crops upon the lands occupied by him have been destroyed by grasshoppers within two years prior to the passage of this act,
the time within which such pre•emptor is required to make final proof
and payment is hereby extended two years.
Approved May 23, 1876.
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An Act to amend the act entitled " An act to amend the act entitled • An act to enCOllr-

age the growth of timber on western prairie&,'" approved March thirteenth, eighteen
hundred and seventy-four.

Be ii enacted, etc., That section three of the act entitled " An act to
amend the act entitled 'An act to encourage the growth of timber on the
western prairies,' " is hereby amended by adding thereto the following further proviso: Provided farther, That whenever a party holding a claim
under the provisions of this act, or whenever making final proof under
the same, shall prove by two good and credible witnesses that the trees
planted and growing on said claim were destroyed by grasshoppers during any one or more years while holding said claim, said year or years in
which said trees were so destroyed shall not work any forfeiture of any
of the rights or privileges conferred by this act; and the time allowed by
this act in which to plant the trees and make final proof shall be extended.
the same number of years as the trees planted on the said claim were destroyed in the manner specified in this section.
SEC. 2. That the planting of seeds, nuts, or cuttings shall be considered a compliance with• the provisions of the timber-culture act; Provided, That such seeds, nuts, or cuttings of the kind and for the purpose
contemplated in the original act shall be properly and well planted, the
ground properly prepared and cultivated; and in case such seeds, nuts,
or cuttings should not germinate and grow, or should be destroyed by the
depredations of grasshoppers, or from other inevitable accident, that the
,n-ound shall be replanted or the vacancies filled within one year from the
first planting: Pr()Vided, farther, That parties claiming the benefit of
the provisions of this act shall prove, by two good and credible witnesses,
that the ground was properly prepared and planted in such seeds, nuts,
or cuttings, and were so destroyed by inevitable accident in such year.
SEc. 3. That it shall not be necessary to plant trees, seeds, nuts or cuttings in one body, provided the several bodies, not exceeding four in
number, planted by measurement, aggregate the amount required and in
the time required by the original and amended act.
Approved May 20, 1876.

CIRCULAR INSTRUCTIONS OF JUNE 23, 1877.
Referring to my Circular dated October 24, 1876, relative to acts of
Congress of Dec. 28, 18741 May 23, 1876, June 19, 1876, for the relief
of settlers whose crops have been destroyed or seriously injured by grasshoppers, your attention is called to the act of Congress approved March
3, 1877, entitled "An act for the relief of certain settlers on the public
lands,'' which is as follows:
"Be it enacted, etc., That it shall be lawful for homestead and pre-emption settlers on the public lands, or pre-emption settlers on Indian reservations, whose crops were destroyed or seriously injured by grasshoppers
in the year eighteen hundred and seventy-seven, to leave and be absent
from said lands until the first day of ·October, eighteen hundred and
seventy-eight, under such rules and regulations as to proof of the same
as the Commissioner of the General Land Office shall prescribe, and
where such grasshoppers shall reappear in eighteen hundred and seventyeight to the like destruction or injury of crops, the right to leave and be
absent as aforesaid shall continue to October first, eighteen hundred and
seventy-nine, and during such absence no adverse rights shall attach to
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said lands, such settlers being allowed to resume and perfect their settlement as though no such absence had occurred.
"SEC. 2. That the time for making final proof and payment by preemptors whose crops have been destroyed or injured as aforesaid is hereby
extended for one year after the expiration of the term of absence provided for in the first section of this act; and all the rights and privileges
extended by this act to homestead and pre-emption settlers shall apply t'o
and include the settlers under an act entitled 'An act to encourage the
growth of timber on western prairies,' approved March third, eighteen
hundred and seventy-three, and the acts amendatory thereof.'' ·
The first section of this act provides for leave of absence, and protection of rights of homestead and pre-emption settlers whose crops may be
destroyed or seriously injured by grasshoppers in the years 1877 and
1878, under such rules and regulations as to proof of the same as the
Commissioner of the General Land-Office shall prescribe. The second
section extends the time for making final proof and payment by preemptors whose crops have been destroyed or injured, as aforesaid, one
year after the expiration of the term of absence provided for in the first
section of the act, viz: one year from October 1, 1878, or one year from
October I, 1879. And .the second section of said act also extends the
rights and privileges of the act to settlers under an act entitled "An act
,o encourage the growth of timber on western prairies," approved March
3, 1873, and the acts amendatory thereof.
AU legal settlers of the character mentioned at the date of the said act
of March 3, 1877, which is the subject of this circular, as well as all who
may lawfully settle within the time included within the limits of said act
(March 3, 1877, to December 31, 1878), are entitled to the benefit of the
same.
Written notice of intended absence, signed by the party, should be filed
with the Register and Receiver when he leaves his clailll, and be noted on
the tract book. This is for the protection of the claimant, and as notice
to those who might otherwise make settlement and attempt to obtain
title.
When final proof is made by any settler who has availed himself of the
act, proof must be submitted showing the period of absence, and its
necessity, and that he has resumed his settlement.
The affidavit of the party interested, corroborated by two or more witnesses, will be deemed satisfactory proof.
J. A. WILLIAMSON, Commissioner.

E.

J. WHITE.

Wrillt11 Noh'ct.-Under

the act of Dec. 28, 1874, for relief of certain settlers, written
notice of absence, describing their land by section, township, and range, with number
of entry, must be filed in, or sent by mail to the proper local office.
A&li"K Commissioner CURTIS lo JNO. J. INGALLS, (J. S. Smale, Marci, 10, 1875.

Relative to the instructions issued by this office explanatory of "An
act for the relief of certain settlers on the public lands,'' approved Dec.
28, 1874, and contained in circular of Jan. 5, 1875, herewith enclosed.
In reply to the objections urged by Mr. White against the fourth paragraph of said instructions, I have to state that affidavits of intended absence by homestead parties are not required, but written notice, signed
by the settler, stating the number of his entry and a subdivisional de-
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scription of the land embraced therein, with reference to the section,
township, and range, east or west, should be sent to or filed with the
proper district land officers as "a means of protection to himself, and is
due those who otherwise might initiate invalid adverse claims." Parties
who left their land by reason of grasshopper devastation subsequent to
July 1, 1874, and prior to the passage of said act, may mail such written
notices, as stated, from their present residences, as their absence from
the land from July 1, 1874, to Dec. 28, 1874, not being in excess of six
months, would not be held as a forfeiture under the act of May 20, 1862,
of the homestead claim.
That portion of Mr. White's letter relative to pre -emption claims will
be answered in another communication.

CIRCULAR INSTRUCTIONS OF JULY 6, 1878.
The act of Congress of June 1, 1878, entitled "An act for the relief
of certain settlers on the public lands," provides as follows, viz:
Be it enacted, etc., That it shall be lawful for homestead settlers on the
public lands whose crops were destroyed or seriously injured by grasshoppers in the year eighteen hundred and seventy-six, who left their
land in said year, if no other settlement shall have been made thereon
by, or right or interest therein accrued to, any other person, to return to
said land at any time within three months from and after the passage of
this act; and upon the return of such settlers to such land, such absence
therefrom shall in no wise affect the original settlements or. homestead
rights, but such settlers shall be allowed to resume and perfect their settlement, as if no such absence had occurred : Provided, That proof of such
destruction or injury of crops, absence and return of such settlers, shall
be macfe in such manner as the Commissioner of the General Land Office
may prescribe.
The provisions of this act operate for the benefit of settlers who left
their settlements in 1876 under the circumstances indicated, and to entitle any of them thereto, it is necessary that they shall have returned to
the land within three months from the date of the act, that is, on or before the first of September next. When any settler, desiring to avail himself of said act, proves up his claim, he must adduce proof of the destruction or serious injury of his crops by grasshoppers in 1876, that he then
left the land, that he has returned to it, and the date of his return. The
affidavit of the party interested, corroborated by two or more witnesses,
will be deemed satisfactory proof.
The act of June 19, 1878, entitled "An act for the relief of settlers on
the public lands," enacts as follows, viz. :
.Be it enacted, etc., That the provisions of an act of Congress, approved
March third, eighteen hundred and seventy-seven, entitled "An act for
the relief of settlers on the public lands,'' are hereby extended to those
settlers whose crops were destroyed or seriously injured by the grasshoppers during the year eighteen hundred and seventy-six.
This act makes it lawful for settlers whose crops were destroyed or seriously injured by grasshoppers in 1876, to have left the land at any time
after the 3d of March, 187i, or hereafter to leave the land, and to be absent therefrom until the first of October next; and where such destruction
or injury may occur in 1878, the absence may continue until the first of
Octo~r, 1879, pre-emptors being allowed, also, one year from the expi-
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ration of the term of absence provided for, in which to make proof and
payment for their lands.
The act of March 3, 1877, the provisions of which are thus extended
for the benefit of settlers who suffered from the grasshoppers in 1876, is
the subject of my circular of June 23, 1877, the regulations of which will
apply in cases arising under the present act of June 19, 1878.
J. A. WILLIAMSON, Commissioner.

MARTIN A. ADAMS .
Residmu-Droutn.-A
party absent on account of severe drouth, under act of June 4,
188o, is constructively residing upon his land.
Final Proof.-Where the required five years' period expires during such absence, final
proof may be made as though the claimant were actually residing upon the land
claimed.
Commissioner McFARLANDto Reg. and Ru., Larned, Kansas, Nw . 3, 1881.

I am in receipt of your letter of June 28, 1881, transmitting on appeal
from the decision of your office the final proof papers of Martin A.
Adams for the N. W. ¼, 28-21-21 W., rejected by you for the reason
that the claimant absented himself from the tract in question in July,
1880, under the act of June 4, 1880, and has not since that time returned
thereto to resume and perfect his settlement as required by the first section of said act.
It appears that Martin A. Adams made homestead entry 507 on above
described land March 14, 1876, and has resided upon and cultivated the
same since December 12, 1875; that he lost his crops in the year of 1879,
and also in the year 1880, on account of the Slivere and unusual drouth
in those years, and · that he was therefore compelled to go away to work
in order to support his family. I am of the opinion that the act of June
-4, 1880, does not contemplate· that in cases where homestead claimants
have left their claims under the said act by reason of extreme drouth,
and where the five years from date of entry would have expired during
said absence, the parties should be required to return to their land and
live thereon before being allowed to make final proof, but rather that
they are to be considered as constructively residing upon the land embraced in their entries.
Your decision is therefore reversed; and you will, upon payment of
the commissions due, issue final papers in the case.

E. ACT O_F JUNE 4, 1880.
CIRCULAR

INSTRUCTIONS
OF JUNE 4, 1880, RELATIVE TO
KANSAS AND NEBRASKA.
I call your attention to the provisions of an act of Congress entitled,
"An act for the relief of certain homestead and pre-emption settlers in
Kansas and Nebraska," approved June 4, 1880, which reads as follows,
viz:
"Be it ena,ted, et,., That it shall be lawful for homestead and pre-
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emption settlers on the public lands, or pre-emption settlers upon Indian
reservations in the States of Kansas and Nebraska west of the sixth principal meridian, where there has been a loss or failure of crops from unavoidable cause, in the year of 1879 or 1880, to leave and be absent from
said lands until the first day of October, 1881, under such rules and regulations as to proof and notice as the Commissioner of the General LandOffice may prescribe; and during said absence no adverse rights shall attach to said lands, such settlers being allowed to· resume and perfect their
settlement as though no such absence had occured.
"SEc. 2. That the time for making final proof and payment by such
pre-emptors is hereby extended for one year after the expiration of the
term of absence provided for in the first section of this act; but in cases
where the purchase money is by law payable in installments, the first unpaid installment shall be held not to be due until one year after the expiration of the leave of absence aforesaid."
It will be seen that the provisions of this act have reference only to
such lands as lie west of the sixth principal meridian in the States of
Kansas and Nebraska. Lands in other states or territories are not referred to; nor are those lands in Kansas and Nebraska which lie east of
the sixth principal meridian. The lands to which its provisions apply are
included in the land districts of Wichita, Salina, Concordia, Larned,
Kirwin, and WaKeeney, all the districts except Topeka and Independence in Kansas, and Niobrara, Norfolk, Lincoln, Grand Island, North
Platte, Bloomington, and Beatrice, all the districts in Nebraska.
Under the provisions of this act, homestead and pre-emption settlers
on the public lands, and pre-emption settlers upon Indian reservations
within the section of country indicated, who have suffered from loss or
failure of crops from unavoidable causes in the year •1879 or 1880, may
leave and be absent from their lands until the first day of October, 1881,
without their right to the same being impaired thereby. The pre-emption settlers entitled to its benefits are allowed also an extension of time
for making final proof and payment for one year from the first of October, 1881; and where the purchase money is by law payable in installments, this act provides that the first unpaid installment shall be held not
to be due un~il one year after the expiration of such leave of absence.
This right of absence is not available in any case in which there has
not been "a loss or failure of crops from unavoidable cause in the year
1879 or 1880 ;" hence, when a settler not actually entitled to the benefits of this act absents himself from his claim, it will be liable to be regarded as an abandonment, and adverse claims may be recognized.
The settler intending to leave his claim under this act must file with the
Register and Receiver of the proper district land office a written notice
of his intention to do so, bearing his signature. Such notice should
embrace a statement of the loss or failure of his crops. This is a means
of protection to the settler, and is due parties who might otherwise make
adverse claims.
At date of final proof by any party who shall have availed himself of
this act, he must show by satisfactory proof the period of absence and
specific facts making appear the loss or failure of crops from unavoidable
cause in 1879 or 1880, on account of which he was entitled to its benefits. The proof should consist of the party's own testimony, corroborate4
by that of two or more disinterested witnesses.
After a party shall have filed notice with you of intended absence
under this act, no contest involving his right to the land can be instituted
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prior to the expiration of the legal term of absence to which he is entitled.
If the party should be fraudulently absent, it will be a matter of investigation in the regular manner thereafter. All notices filed you will duly
J. A. WILLIAMSON, Commissioner.
enter on your records.

BOWERS vs. WILSON.
Eztmsion of Tim~.-The act of June 4, 188o, does not change the relation or the rights
of parties, but allows only, under certain circumstances, an extension of time for making proof and payment.
Fraud.-lf
a party has filed his notice of absence and is absent from the land, in fraud
of the act, he acquires none of the granted benefits.
Secretary KIJI.KWOOD to Commi.ssi-r McFARLAND, j,tly JO, 1881.

I have considered the appeal of W. P. Bowers from your decision of
March 17, 1881, rejecting his application to make homestead entry on the
W. ¼ of S. W. ¼ and N. E. }{ of S. W. }{ of Sec. 12, Tp. 5, R . 16
W., Kirwin, Kansas.
.
It appears that Joseph Wilson filed declaratory statement for said tracts
September 1, alleging settlement August 31, 1879. On November 24,
1880, he filed an application at the local office, alleging that he had
broken 16 acres of the tract, and asking that, on account of the extreme
dry weather, he be allowed an absence therefrom under the 'act of June
4, 1880 (Pamphlet laws, chap. 122, p. 19). This act provides that it
shall be lawful for homestead and pre-emption settlers on the public lands,
where there has been a loss or failure of crops, from unavoidable cause,
in the years 1879 or 1880, to leave and be absent from said lands until
the 1st day of October, 1881, under such rules and regulations as to proof
and notice as your office may prescribe; and during such absence no adverse rights shall attach to said lands, such settlers being allowed to resume and perfect their settlement as though no such absence had occurred.
Bowers applied on February 1, 188t, to enter the tract under the homestead laws, which the local officers rejected because of Wilson's notice of
absence, and you affirmed their decisions .
I think this was erroneous. Bowers' entry, if allowed, could not affect
Wilson's pre-emption claim. That would still rest upon its own merits,
and the homestead entry would be subject thereto, as in ordinary cases.
The act of June 4, 1880, does not change the relation or the rights of the
parties, but allows only, under certain circumstances, an extension of time
for making proof and payment. Nor do your instructions of June 4th,
that " no contest involving the right of a party who has filed notice of
his intended absence, under this act, can be instituted prior to the legal
term of absence to which he is entitled," affect the present question .
That is a distinct matter. If the party has filed his notice, and is absent
from the land, in fraud of the act, he acquires none of ·the granted benefits; and this may be proper matter for investigation at the proper time,
and under proper proceedings. But as the tract would have been subject
to Bowers' entry in the absence of this act, and the act does not affect
the rights of the parties, I think his entry should be allowed, subject to
Wilson's pre-emption claim, under the usual practice .
Your decision is accordingly reversed.

HO?!IESTEADS.

F. ACT OF_ JUNE 8, 1880.- INSANE

CLAIMANTS.

CIRCULAR INSTRUCTIONS OF JULY 17, 1880. .
The following is the text of an act of Congress approved June 8, 1880,
entitled "An Act to provide for issuing patents for public lands claimed
under the pre-emption and homestead laws, in cases where the claimants
have become insane." (See Part I., p. 185.)
1. This act applies only to pre-emption and homestead claims.
2. Such claims must have been initiated in full compliance with law,
by persons who had declared their intention to become citizens, arld were
in other respects duly qualified.
3. The party for whose benefit the act shall be invoked must have become insane subsequent to the initiation of his claim, and the act will not
be construed to cure a failure to comply with the Jaw when such failure
occurred prior to such insanity .
4. If such claimant is shown to have complied with the law up to the
time of becoming insane, final proof will not be received in homestead
cases until the expiration of five years from the date ·of the original entry,
but proof of residence and cultivation will be required to cover only the
period prior to such insanity . If a claimant becomes insane after expiration of the period of residence, etc., the act will be construed to permit his
guardian to act for him within the time in which he might -have made
final entry himself.
5. The final proof must be made by a party whose authority to act for
the insane person during such disability shall be duly certified under seal
of the proper probate court, and no proof of citizenship, except of declaration of intention to become a citizen, will b~ required.
J. A. WILLIAMSON, Commissimer.

l

TITLEIV.-PRE-EMPTIONS.
'

I. INGENERAL.
A.

QUALIFICATIONS.
FRENCH

vs. TATRO.

Qualijieation.-A pre-emptor, if a single person, must be over twenty-one years of age.
Filing .-A single person, under twenty-one years of age, cannot make a legal filing; and
his action, while a minor, would not take from him the right guaranteed by law.
·
Surdary SCHURZ lo Commission~, WILLIAMSON, S~t. 21, 1877.

I have considered the application of D. E. French, made during the
administration of ·my predecessor, for a modification of the decision of
this Department, dated Dec. 18, 1876, in the case of D. E. French vs.
Francis Tatro, involving the S. W . ¼ of Sec. 28, Twp. 5, Range 14
W., Concordia, Kansas.
In said decision it was held that the filing of French was illegal, because he had, when a minor, filed a declaratory statement for another
tract of land, and that a second filing is prohibited by Section 2261, R. s;
It is contended by counsel for French that his first attempt to file was
illegal, or, in other words, that he made no filing, recognized by the law
as such, being incapable of so doing, by reason of the absence of the
personal qualifications required by the pre-emption law, as essential to a
claimant under the same.
Section 2259 R. S. provides that" Every person, being the head of a
family, or widow, or single person over the age of twenty-one years,'' etc.,
may enter a certain tract of land upon complying with prescribed conditions. It is an essential qualification that the pre-emptor, if a single person, be twenty-one years of age.
Section 2261 R. S. provides that "No person shall be entitled to more
than one pre-emptive right by virtue of the provisions of Section twentytwo hundred and fifty-nine, nor where a party has filed his declaration
of intention to claim the benefits of such provisions for one tract of land,
shall he file, at any future time, a second declaration for another tract."
111the administration of the law, the two sections must be construed
together, and the party who possesses the qualification to enter under Section 2259, must possess the same qualifications in order to file under Section 2261, the filing being the notice of the initiation of a claim.
If this be so, a single person under twenty-one years of age cannot
make a legal filing, and his action, while a minor, would not take from
him the right guaranteed by Jaw.
There are many reasons why the rule announced by my predecessor
would be justified on the ground of sound public policy; but, considered
34 •
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as a strictly legal question, it would seem that the right of French to file
the declaratory statement under which he claims cannot be denied; and
it follows that the decision of the Department of the 18th of December
last must be modified, and the prior legal right of French recognized.
The homestead entry of Tatro will be allowed to stand, subject to the
right of French to enter the tract upon showing a stdct and fall compliance with the provisions of the pre-emption law.

WAKEMAN vs. BRADLEY.
Head of Fami~.-Under the pre-emption laws the" head of a family'.' means the actual living head of a family. A deserted wife or one whose husband is a confirmed
drunkard may be the head of a family.
Secretary CHANDLEJI. lo Commissioner B_UllDETT, jan. 24 1 1876.

I have considered the case of Stephen I. Wakeman vs. Mollie F. Bradley. Both parties claim settlement on the same day, to wit: July 10,
1874.

Mrs. Bradley filed her declaratory statement on the same day she
claims settlement: Mr. Wakeman filed declaratory statement on July
15th, 1874. Both parties had resided on the land principally since May,
1874, neither gaining any rights thereby, as the land was not subject to
entry, for the reason that it was embraced in the homestead entry of
James Holland, No. 1677, then being contested by M. F. Bradley for
abandonment.
Both parties had made improvements on the land, ·those claimed by
Wakeman being the most valuable. Both parties were evidently anxious
to obtain the land, and had used what they deemed the necessary precautions to secure it. In point of time the declaratory statement of Mrs.
Bradley was first received, and the proofs in this case show that she is at
least equally entitled to the land with Wakeman, unless some sufficient
legal barrier intervenes to prevent.
You held w,hen the case was before .you that Mrs. Bradley was not a
qualified pre-emptor at the date of her alleged settlement, because she
was a marr:ied woman, and therefore not the head of a family. The testimony in this case shows that Mrs. Bradley had been married about
eight years, and that her husband deserted and abandoned her some time
in the month of April, 1873, leaving her without any means of support
and entirely dependent upon her own exertions to provide for herself, a
child about five years old, the fruit of said marriage, and an old negro
woman about seventy years of age, unable to provide for herself, who
had formerly been a servant of her father; that by her own labor she
had provided for herself and family from the time she was thus aeserted
to the time she filed her declaratory statement; and beside providing
necessaries for herself and family, she accumulated some means, which
she had expended in building a house upon the north half of the lal\d in
question, causing some five acres of breaking to be done thereon; had
com growing, a garden spot, and a hedge row on three sides of the land.
It further appears that prior to the time she filed her declaratory statement, she had filed her petition in the proper court for a divorce from
her husband, alleging abandonment as the reason; that in the month of
September, 1874, a decree of divorce was granted for said cause, and the
care and custody of her said child awarded to her by the court. It thus
appears, then, that she was at least the acting head of her family, and in
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the judgment of the court having jurisdiction of her case a sufficient cause
existed at the time to sever the marriage relation and make her in law, as
she was in fact, the real head of her family. Shall she be deprived,
under the circumstances of this case, of her substantial rights, for the
mere accidental reason that the notice of cancellation was received and
acted upon some sixty days prior to the time the court acted upon her petition and proofs for divorce? I think not. The real object of the statutes providing for pre-emption and homestead claims and rights is to provide homes for homeless families. They wisely limit these rights to
certain persons. And when they confine the privilege to the "head of a
family," I think t-hey should be construed to mean the actual living head
of a family,"not a transitory, wandering, irresponsible excrescence called
husband and father. Mr. Bradley was in no true sense the "head"
of
this family. He was a deserter, leaving his family in sickness and health
dependent upon the exertions of his wife, or the charity she might merit
from her neighbors and friends. The rulings of this Department do not
exclude wives arbitrarily from this privilege, but when a sufficient cause is
shown, though the marriage relation still exists, the wife is held a competent applicant for tbe right under the law.
See case of Sarah E. R. Hazelrigg, Copp's Land Laws, p. 286, decided
October 13th, 1871; also the case of Sarah E. Demond, opinions of
Assistant Attorney-General, July 6th, 1871.
These cases sufficiently indicate the exceptions to the mle . The husband of Mrs. Hazelrigg being a drunkard, and having abandoned his
wife and family, it was held she was a competent applicant within the
meaning of the pre-emption law. Substantially the same opinion was
indicated in the case of Sarah E. Demond.
Mrs. Bradley was then, under the proofs in this case, a qualified preemptor at the time she filed her declaratory statement. For the rea~ons
given, your decision in this case is overruled, and that of the local
officers affirmed.
GEORGE H. SEELY.
Residmt-Mid1igan.-Residents,
not native born, at the date the State of Michigan
was admitted into the Union, must show that they have been duly naturalized as citizens of the United States, or declared their intention to become such, before they can
claim the benefits of the pre-emption laws.
CommissitmerWILLIAMSON t• Reg. and Ru ., San Fran<is<o,Cal., April 20, 1877 .

Mr. Seely, as appears, is a Canadian by birth, and 55 years of age. At
the date of the admission of the State of Michigan into the Union, he was
a resident of that State, and he bases his claim to citizenship on the Constitution of the State, ratified by Congress, by act of June 15, 1836, which
made the male inhabitants thereof, under certain conditions, "dectors."
This act does not, however, confer "citizenship" of the United States,
and probably he could not exercise the elective franchise legally in any
other state. It therefore follows that he is not a qualified pre-emptor in
California, nor would he be so considered if his claim was located in
Michigan.
For reason stated, said entry has been suspended, and you will advise
Mr. Seely that he will be required to file formal evidence of his qualifications as a pre-emptor, by declaring his intention to become a citizen of
the United States, or taking out final naturalization papers.
No further objection at present appears to the approval and issue of
patent.
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LAWLESS vs. ANDERSON .
.A/im.-Naturalization has a retroactive effect, so as to be deemed a waiver of all liability to forfeiture, and a confirmation of an alien's former title.
Stcrdary CHANDLER to Commissioner WILLIAllSON, Marci, 8, 1877.

I have considered the case of Lawrence Lawless vs. Lewellyn Anderson, involving the right to the S. E. j( of section 7, Tp. 94, Range 50,
Sioux Falls, Dakota, on appeal by Lawless from your decisions of Oct.
15, 1875, rejecting his claim, and of Jan. 6, 1876, refusing a new trial.
Lawless filed D. S. No. 4873, May 22, 1871, for said tract, alleging
settlement May 5, 1871.
Anderson made Homestead Entry No. 4358 for same tract, February
20, 1873. On Aug. 8, 1873, your office authorized an entry of the land ·
by Lawless, on his showing full compliance with law, after due notice to
Anderson, and trial before the local officers. After a hearing, the local
officers recommended the cancellation of Lawless's filing. Upon examination before your office, Feb . 3, 1874, the case was treated as of a contest under the 5th section of the homestead law, and not in form under
your order of Aug. 8, 1873; and you dismissed it, and directed the local
officers to receive his proof after notice to Anderson. Anderson appealed
from this decision, and my predecessor, on Dec. 14, 1874, ordered a rehearing before the local officers. Trial took place March 6, 1875, both
parties being present.
·
On October 15, 1875, you rejected the claim of Mr. Lawless, because
the testimony failed to show that he or his family had ever lived on the
land, or that he had ever been naturalized. Mr. Lawless immediately
forwarded a certified copy of his final naturalization papers, and also the
affidavits of Michael Gill and four others, showing that he had lived on
the land, and asking for a rehearing; this application was refused January 6, 1876, and the whole matter is now before me on appeal from your
decision.
The Supreme Court of the United States in the case of Cross vs. De
Valle, 1 Wall. 8, and the case of Osterman vs. Baldwin, 6 Wall. 121, decided as follows: "That an alien may l'ake by deed, or devise, and hold
against any one but the sovereign until office found, is a familiar principle of law, which it requires no citation of the authorities to establish.
* * * His present status is that of a person naturalized, and that naturalization has a retroactive effect, so as to be deemed a waiver of all liability to forfeiture, and a confirmation of his former title." I am of
opinion that this doctrine is applicable to the case of Mr. Lawless, and
that his claim is as valid as though he had been naturalized before he
made his filing. It appears that Lawless is a very poor and a very ignorant man. He was unable to employ counsel, and managed his own case
at the trial, and, as might have been expected, failed to prove that he
had lived on the land. The affidavits show that Lawless has lived on the
land, and I .think that justice demands that a rehearing should be ordered.
I therefore reverse your decision, and direct that a rehearing be held after
due notice to both parties.
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AUBREY vs. CLAPP.
Ciliz.msl,ip-'lrtaty of Guadalupt 1/idalgo.-Under this treaty Mexicans had the prh-ilege ,vithin one year of electing to remain Mexican citizens, or to become citiz.:ns of
the United States. Subjects of other governments were not included.
&<rtfary KIRKWOOD lo Commissiontr McFARLAND, Ft6. 4, 1882 .

The principal question in the case respects the qualificat ion of Aubrey
as a pre-emptor, the local •officers holding that he was not qualified for
want of citizenship, and your decision, the contrary.
The testimony shows that Aubrey and his father were natives of Eng land; that the father went to Mexico in 1837, and that in 1844 (the son
being then 15 years of age), both were resident in California, then a
Mexican province, the father dying there in 1851; and that the son resided there since 1844. It does not appear that the father ever became a
citizen of Mexico, by process of naturalization or otherwise, but that he
resided there only. Neither the father nor the son were ever naturalized
in the United States, nor did either ever file a declaration of intention to
become a citizen . The son, however, claims to have exercised rights ot
citizenship in California , and his name was registered on the Great Register
of Placer county, in December, 1877.
On these facts you held that, under the eighth article of the treaty of
Guadalupe Hidalgo (February 2, 1848), between the United States and
Mexico, the father became a citizen of the United States, by virtue
whereof the son, when a minor, also became a citizen .
I do not concur in these. conclusions.
The eighth article of the treaty provides that Mexieanr then estaMished
in territories belonging to Mexico, but which thereafter were to remain
within the limits of the United States, should be free to continue where
they then resided, ·or to remov.e, at any time , to the Mexican republic;
that those who remained in said territories might either retain the title
and rights of Mexican citizens, or acquire those of citizens of the United
States; but they were required to ·make their election in this respect,
within one year from the date of the exchange of ratifications of the
treaty; and those who should remain in said territories after the expiration of that year, without having declared his intention to retain the
character of Mexicans, should be considered to have elected to become
citizens of the United States.
This provision did not include the subjects of other governments resident in Mexico, but related to Mexicans exclusively. As Aubrey, the
father, n~ver acquired the right of citizenship in Mexico, but was resident
there only, he was not, as an Englishman, the recipient of any benefit or
right, under this article of the treaty . He had no right of election to
become a citizen of the United States thereunder, nor does it appear that
he ever attempted to exercise such election . And as he was never naturalized in the United States, nor declared his intention to become a
citizen ·thereof, but after the date of the treaty was resident only in the
United States, as he had previously been resident in Mexico, the son can
claim no right of citizenship in this country through him.
The allegation of the son that in the absence of his naturalization, or
declaration of his intention to become a citizen, he has exercised rights
of citizenship in California, and the fact that he has been registered on
the Great Register of Placer county, California, cannot aid his preemption ri~ht, because this right is governed by United States laws,
which reqmre naturalization, or a declaration of intention to become a
citizen, from an alien, as a prerequisite to the exercise of pre-emption
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ri~hts. Besides, such registration, made in December, 1877, if otherwise of any force, could give no validity to a settlement and filing made
in 1876. A person must have the qualifications of a pre-emptor at the
date of his settlement. (McMurdie vs. Central Pacific R. R. Co.,
CopP's Land Owner, June, 1881.)
I am of the opinion that Aubrey was not a qualified pre-emptor at the
time of his settlement, and acquired no right to the land in dispute. I
therefore reverse your decision, and award it to Clapp.

STURGEON vs. RINZ.
Remtn1in.f from Land of His Own.-A party who has resided on a small tract, not
agricultural within the meaning of the stalute, near or within the limits of a town or
city, is not inhibited thereby from making a pre-emption entry.
Commission" McFARLAND lo Reg. and Rec., San .Francisco, Cal., Feb. 1, 1882.

The testimony in this case was taken before a commissioner on interrogatories filed, and is very indefinite and unsatisfactory. It is sufficiently
established, however, that Sturgeon made his settlement prior to the
homestead entry of Rinz, and that his residence has been continuous and
improvements sufficient. The only question in the case is whether Sturgeon is inhibited under the law as a pre-emptor.
It appears that prior to his entry upon the land in contest, Sturgeon
had resided upon a piece of land within or adjoining the corporate limits
of the town of Santa Barbara, California. This piece of land contained about eighteen or twenty acres, and was used by Sturgeon as a residence,
but not for agricultural purposes beyond the cultivation of a garden and
raising vegetables for family use, while Sturgeon followed the profession
of the law, and pr-1cticed in the town of Santa Barbara.
It has been the ruling of this office, of long standing, that parties who
resided upon and owned lots within the corporate limits of town-sites
were relieved from the inhibition. The fair and equitable construction
of this ruling would .seem to be that the fact of residence within the limits of a town is merely an incident of the rule, while the theory of it is
based upon .the fact that lands of this. character are not agricultural within
the meaning of the restriction of the-statute .
It is not definitely shown whether the lot from which Sturgeon moved
was within the corporate limits of a town-site or not; nor do I think it
material, in the face of evidence to the effect that it was not agricultural
land within the meaning of the inhibition.
I therefore award the land to Sturgeon, subject to his compliance with
the law when he applies to make his entry, and the homestead entry of
Rinz will remain subject thereto.

HANNUM vs. LINTON.
Ownerskip of Land by Pn-emptor.-A settlement upon land occupied and improved by
another is mere naked intrusion, and in such a wronirful attempt to seize the fruits of
another 's labor, there can be no 6onafide claim of right whatever.
Agreement 111ilk.Railroad.--11/orlgage.-H. entered into an agreement with a railroad company to purchase a certain tract, on certain conditions, obligating himself that, until full
payment of purchase money, he would permit no waste to be made , or wood to be cut,
etc., etc.; the conditions were met, and deeds of conveyance delivered by the company to one M., to whom H. was indebted, and who held a mortgage on the land.
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An agreement of sale was effected between H. and M., which was subsequently consummated, when H. conveyed by deed absolute all his right, etc., to the land. On
the same day, M. executed a lease to H . for the term of one year, conditioned that H.
or his a.'iSignsmight at any time during the continuance of the lease, purchase the land
for a stated sum.
Held: That, even though the re-purchasing clause in the lease creates a defeasance in
the deed, and that considered in the same connection constitutes nothing more than a
mortgage, it doe& not disqualify H. as a pre-emptor, for the mortgagee is the owner,
and the disqualifying clauses in the pre-emption law refer directly to the owncrs4ip of
land by the pre-emptor .
.Aclillg Commissioner AllMSTllONG lo Reg . and Ree ., ./1,farywille, Cal., Oet. 11, 1879.

I have examined the contested case of Perry Hannum vs. Henry Linton, forwarded with your letter of June 15, 1878, and involving title to
the S. W. ¼ of N. W. ¼, section 8, and N . .¼ of S. E. ¼ and S. E .
¼ of N. E. ¼, section 7, 13 N., 3 W., M. D. M.
The records of this ofµce show that Hannum filed D. S. 10,700 September 3, 1877, alleging settlement May 1, 1873, claiming land above
described.
Henry Linton filed D. S. 10,679 August 25, 1877, alleging settlement
August 24, 1877, claiming same land.
·
Township plat filed August 14, 1877. Date of hearing, December 4,
1877.
The testimony in this case shows that Hannum bought the improvements on, and the possessory right to, the land in dispute, from J. F.
Argyle and Reed, in May, 1874, for which he paid the sum of one
thousand dollars.
Argyle was on the land from the 10th of December, 187:z, until the
10th of May, 1874, and as he remained on the land some two weeks after
Hannum had entered upon it, the real date of Hannum's settlement must
have approximated the 1st of May, 1874, and the date of settlement alleged in his declaratory statement is accounted for by the fact that he
was confused at the time of its allegement by reference to certain other
dates in hand which led him astray.
The settlement and filing of LiRton were made, respectively, on the
24th and 25th of August, 1877. And, if we are to believe him and his
witnesses, he performed the herculean feat of traveling one hundred
miles by private conveyance (just how he refused to tell), between the
date of his settlement on the 24th and the evening of the 25th, when he
returned to his claim, in the meantime having performed the official requirements pertaining to his claim, before the Register and Receiver.
The reason of this unusual expedition would seem to be explained by the
fact, that by the express implication of the law, and under the rulings of
this office, where adverse rights are in issue, the act of settlement must
precede the declaration of the same. But to one who had any knowledge or conception of the requirements of the pre-emption law, this
remarkable exhibition of haste would appear in the light of foolishness
in the extreme, and ought to have been explained on some tenable
grounds; and his refusal, under the instructions of his attorney, and
encouraged by the singular character of your rulings, to give any !!Xplanation whatever of the facts attending the transaction, had a strong tendency to develop suspicion, and thereby weaken his case. The township
plat was not filed in the local office until August 14, 1877, and at any
time within a period of three months from that date, his filing would
have been just as valid and efficacious in the furtherance of his rights as
it was on the 25th of August; and if there were any facts within his
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knowledge tending to give credence to his almost impossible statement,
it was due to the integrity of his case to furnish them, and not by a
dumb show give cause for a suspicion of fraud. However, it is sufficient
to state, at the outset of this case, that it matters but little what might
have been the character of any particular acts on the part of• Linton, or
to what extent his good faith was exemplified, which under its best
aspect was but limited, as it was proven beyond a doubt, and without an
attempt at contradiction , that Hannum was the owner of valuable improvements on the land , and had been in the actual possession of them
since 1874, three years before Linton had made any pretension to _settlement. The case comes directly within the purview of the decision of
the United States Supreme Court in the case of Atherton vs. Fowler, 6
Otto 513, and in the light of that decision Linton is a mere naked trespasser, "~king
an unwarranted intrusion upon the inclosure of another, an inclosure and occupation of years, on which time and labor
and money have been expended, and that in such a wrongful attempt to
seize the fruits of other men's labor, there could be no bonafide claim of
nght whatever.''
The question, however, as to what rights Hannum may have as against
the Government is not so easily disposed of, and herein rested the whole
burden of the trial. There are two disqualifications in the pre-emption
law; of either and both it .was incumbent upon Hannum to purge himself
before he could secure title to the land, viz: that he did not leave land
of his own to reside on the public land in the same State or Territory,
and that he was not the owner of 320 acres of land in any State or Territory.
The following are the facts in the case: On the 5th day of January,
1872, Hannum entered into an agreement with the Central Pacific Railroad Company to purchase the S. E. ¾ and E. ¼ of S. W. ¾, section
29, 14 N., 2 W., and on the 9th of February, 1872, agreed to purchase .
from the same company the S. E. X section 31, 14 N., 2 W., containing
in the aggregate 400 acres, for which he was to pay under certain conditi(?nS the sum of t,2, 160. Hannum- entered into obligations in these
agreements that until the full payment of said purchase money and interest, he would permit no strip or waste to be made on said premises, and
no wood or growing trees to be cut thereon, except for necessary family
use and fencing, and building purposes, without the previous written consent of the railroad company . It was also agreed that if Hannum failed
to punctually and strictly comply with any of the stipulations of the contract, then the company should be entitled to the right of entering upon
and taking possession of the premises, with all the improvements thereon.
The conditions of this agreement were complied with in due time, and
deeds of conveyance delivered by the railroad company for the respective
tracts. Hannum, not having been able to comply with the conditions of
his agreement of purchase from the railroad company out of his own
means, borrowed the money from A. Montgomery, anq, having at sundry
times .borrowed money for other purposes, it appears that in October,
1876, Hannum was indebted to Montgomery in the sum of t,7,837.65,
for which he gave a mortgage. The deeds of the railroad. company, although made to Hannum,• were delivered to Montgomery, and Hannum
swears that he never saw them, and has knowledge of their existence only
through one Good, an agent of Montgomery. It also appears that at or
about the time the said mortgage was made, an agreement of sale was also
effected between Hannum and Montgomery, which was consummated on
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the 8th day of October, 1877, when Hannum conveyed, by deed absolute
on its face, all his right, title and interest in the premises to Montgomery
for a consideration of J14,ooo . · This consideration would place the "land
at an acreage value of $35, which Hannum says was the price at which he
beld it, and which it was stipulated he should receive . On the same day
upon which the deed was executed, Montgomery executed- a lease of the
premises to Hannum for the term of one year, .at a rental of $1,175.64 .
This lease embodied an express understanding and agreement between
the parties thereto, that the said Hannum, or his assigns, might, at any
time during the continuance of the lease, purchase the descr ibed land of
Montgomery, or his assigns, for the sum of $7,837.65. It is claimed by
the contestant that the consideration sum in the lease ($1,175.64) is the
exact amount of interest accruing on $7,837.65 at the rate of one and
one-fourth per cent11mper month, and that the ·matter of interest was the
real consideration in the lease; and although this would seem plausible
on its face, yet Hannum swears that he knew nothing about the interest,
and that it wa,; "about the cu~tomary cash rent for land."
The whole force of the adverse party is exhausted in the effort to show
that the repurchasing clause in the lease creates a defeasance in the deed,
and that considered in the same connection, they constitute nothing more
than a mortgage. But even admitting this conclusion, it by no means
follows that the fact would operate as a disqualification of Hannum as a
pre-emptor; for it is a well settled principle in law, that the mortgagee is
the owner of the land, . and that his title can only be defeated by the performance of the condition . The disqualifying clauses in the pre -emption
law refer directly to the ownership of land by the pre-emptor; and the
said owner being sued alone, in the law, imports an absolute ownership,
such as would allow him to cut wood, demolish buildings, and dig whereon
he might please for minerals, etc., etc ., which would be considered waste
in a qualified owner; and there is no l?retext but that Hannum, from the
time he first went on the land under his agreement with the railroad company until the day of trial, was under the most stringent qualifications of
ownership .
But I am not prepared to admit that the transaction was in the nature
of a mortgage . On the contrary, _after a careful examination of a num ber of decisions of the Supreme Court of California and of other States,
upon the subject, I am inclined to the opinion that the deed of Hannum
to Montgomery conveyed not only the ownership, but the legal title with
it, and that his right of pos.,;essioncan only be defeated by a good and
equitable defense on the part of Hannum.
I hold, therefore, that Hannum did not leave land of his own when he
went upon the land in d ispute, as it will not be pretended that he was in
any sense an owner of the railroad land at that time, and that he is not
the owner of 320 acres of land in any State or Territory, and, consequently, not disqualified as a pre -emptor on either of these grounds.
It is urged by the contestant that Hannum has not resided upon his
claim continuously,- but I think this is sqfficiently explained by the fact
that he was cultivating several other tracts of land in the neighborhood,
employing a large number of hands, and that in order to accommodate
himself to his work, he would move with his family or a portion of it to
the particular tract upon which he might be seeding or harvesting. His
own testimony, and that of several others corroborates it, goes to show
that the place in dispute was his home, and that he has made considerable
improvements, and cultivated the land to a considerable extent.
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I therefore award the land to Hannum, and you will allow his entry,
subj~ct to such proof as may be satisfactory to you; and the declaratory
statement of Linton is held for cancellation.

C. C. OLNEY.
Hom1st1ad Claimant.,-A party who has made a homestead entry, the title to which is
imperfect, cannot pr1-~mj>tunless he abandons his claim to said entry. Even thoagh
he has made final proof and received patent for the land, he is debarred so long as
the title vests in him.
Commissio,rn, BURDETT to C. C. OLNEY, Minneapolis, Kansas, O<tobtr6, 1875.

A party who has made an entry of public lands under the homestead
laws, the title to which is not perfected, cannot avail himself of the privi-

leges of the pre-emption laws, unless he abandons or relinquishes his
claim to said entry. Even after having made final proof on his homestead entry, and received a patent for the land, he cannot, while the title
to the same vests in him, avail himself of said privileges. By reference
to the second sub-division of section 2260 of the Revised Statutes of the
United States, you will observe that said party comes within the class debarred, as one "who quits or abandons his residence on his own land, to
reside on the public lands in the same State or Territory."

DILLA vs. BOHALL.
Tmant .-A party cannot hold public land as a tenant for a claimant under the pre-emption law.
Cal[fornia Court.-The action of a California court rejecting a pre-emptor's claim, or
' interfering in any manner with the primary disposal of the public lands within the
limits of the State, cannot be recognized by the Interior Department.
Achitg Stcrtlary GORHAM to Co1'1mission1rWILLIAMSON, Stj,t . 26, 1876.

I have considered the case of D. N. Dilla vs. Walter Bohall, on appeal
from your decision, awarding the land to Dilla.
.
Your recital of the facts in the ca.-,e,in all material particulars, appears
to be correct. Since your action, the decision of the district court has
been affirmed by the supreme court of California.
Counsel for Bohall urge that effect should be given to this decision of
the court. A compliance with this request would result in the rejection
of a claim made under the pre-emption law, on account of fraud as found
by the court, and the failure to comply with the terms of a contract made
between said claimant and his alleged grantor, the defendant in this case.
In other words, as the court adjudged that Dilla came into possession of
the land by fraud, and was adjudged to have no legal right to the same,
and was ejected by order of said court, he should not be recognized as
possessing a valid pre-emption claim as against Bohall.
As stated, the evidence shows that Dilla was put in peaceable possession
of the premises by Bohall in March, 1865, that he resided thereon and
improved and cultivated the same until ejected by order of the court in
May, 1868. He has complied with the requirements of the pre-emption
law.
In 1865 the tract was a portion of the public domain of the United
States, and the only right Bohall had to the same was a possessory right,
which could only be maintained under the pre-emption law by means of
personal evidence and possession.
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Dilla cannot be recognized as a tenant of Bohan, or as holding for
him, as such a relation is not recognized by the pre-emption law.
To be governed by the judgment of the court rejecting the right of
Dilla to the land would be, in effect, to recognize its right to dispose of
a claim to the public land of the United States.
The State of California was admitted into the Union upon the express
condition that the people of said State, through their legislature or otherwise, should never interfere with the primary disposal of the public lands
within its limits. Hence any action of her courts to this effect cannot be
recognized by this department.
Dilla's claim is based upon the ground of pre-emption; he obtained
peaceable possession of the premises, and has complied with the law in the
matter of settlement and residence, and it is not for this department to
inquire whether the terms of the contract between himself and Bohall
have been complied with, or to inquire by what means that contract was
made.
_
The reason assigned by Dilla for his failure to occupy the land sinc_e
his ejectment therefrom must be recognized as valid, as it would be absurd
to require of him an act which would place him in contempt of court.
If, under· this rule, the judgment of the court, operates in his favor it is a
matter which, in the absence of legislation by which such a state of affairs
might be avoided, this Department is powerless to regulate. Dilla should
be allowed to make payment for the land.
Your decison is affirmed.

O'LEARY

vs. ZOLLARS.

Occupaliim.-Occupants of public land without any claim of right, and without an intent
of acquiring title thereto, are mere trespassers thereon, and acquire no rights which
they can transfer to another.
'
Pn"or Posstssion.-In the case stated, the prior possession of a person without "claim of
right" of a greater portion of a legal subdh·ision, is no bar to the claim of another to
such subdivision, A joint entry may be allowed conflicting claimants.
Stcrtlary SCHURZ lo Commissioner WILLIAMSON, JI-fay 8, 188o.

I have considered the case of John O'Leary vs. Frederick Zollars, involving the W . .¾ N. W. }(, Sec. 10, 9 N., R. 13 E., M. D. M.,
California,
.
The record shows that the township plat was filed in the local office,
April 29, 1874. O'Leary filed declaratory statement June 10, 1876,
alleging settlement the 1st of the same month, claiming the N. W. 3( of
said section. He subsequently relinquished the E. ½ of said rC W.
}(, and his filing as to that tract was cancelled November 29, 1876.
Zollars filed declaratory statement July 8, 1876, alleging settlement
November .30, 1860, claiming the W. ¾ N. W. }(, and the N. ¾ S. W.
}(, of said section . O'Leary settled on the tract in 1862, and has continuously lived there from that date. He has a house, shed, fruit trees, and
a garden enclosed of about two acres, a portion of which is on the N. W.
¼'.N. W. }(, and a portion upon the S. W. }( N. W. }(, of said section.
Me has also enclosed with this about two acres of the N. E. }( N. E. }(,
section 9 (not in dispute), and has each year cultivated all of said land .
His improvements are variously estimated to be worth from $40 to j200.
His house is nearly on the line dividing the two forty-acre tracts of the
eighty-acre tract in dispute, its precise location not appearing.
Zollars has resided upon his pre-emption claim since 1861 continuously.
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His house is on the N. E. ¼ S. W. ¼ of said section. In 1865, he purchased the possessory right to about 200 acres of land with the improve·ments thereon, including the tract embraced by his pre-emption claim, all
of which wa.c;under fence. This fence enclosed about 20 acres of the S.
W. ¼ N. W. ¼, on which were a portion of O'Leary's improvements.
These 20 acres have been in the exclusive and uninterrupted possession of
Zollars from that date, and he hac;used ·it as a meadow for hay. At the
date of this purchase, he knew of O'Leary's improvements on a portion
of the S. W. ¾ N. W. ¾ of said section.
On these facts you ·awarded to O'Leary the N. W. ¾ N. W. ¾ of said
section, and held for cancellation his claim to the remaining portion of
the tract in dispute, upon the ground that he was endeavoring to acquire
title to lands covered by the improvements of another . The testimony in
this respect shows that the 200 acres purchased by Zollars had been in
possession of various persons since 1852, and been sold from one to
another until it came into his possession; during which time said 20
acres had been used for meadow purposes, as Zollars used it. It does not
appear, however, that either of said prior occupants held the same under
any claim of right, or with intent to pre-empt or make homestead entry
thereof, when it came into market . They were, therefore, mere trespassers on the Government's lands, and acquired no right which they
could transfer to Zollars. Nor does it appear that O'Leary ever infringed
upon the possession of Zollars to said 20 acres, but confined his occupancy to his own improvements on the same subdivision. Both parties
are qualified pre-emptors, and both settled before survey. They have
each improvements on the same subdivision, O'Leary about two acres and
Zollars an enclosed meadow of about 20 acres. I think it a proper case
for a joint entry of the S. W. ¾ N. W. ¼, and modify your decision accordingly, affirming it in other respects.

B. SETTLEMENT

AND FILING.

OSBORNE vs. HA VEN

ET AL.

Selllemmt Defined.-A pre-emption settlement consists in the performance of some act
by the settler, in pursuance of an intention to claim the benefit of the pre-emption law,
connecting himself with the tracts claimed.
How Seit/mun/ Operates.-Such settlement operates only upon the tracts with respect to
which an intention to claim existed at date thereof. He cannot subsequently include
a tract as to which no intention existed at date of settlement.
Acting Commissioner HOLCOMB lo Reg. and .Ru ., Los Angeles, California, April 9, 1881.

I have examined the case of John D. Osborne vs. C. D. Haven and F.
M. Haws, involving the W. ¼ N. E. ¼ sec. 32, Tp. I N., R. 3 W., S.
B. M.
Haven filed D. S. 1672 for the N. E. ¼ said section, November 1,
1878, alleging settlement June 6, 1875; and Haws filed D. S. 1641, for
the tract in contest, September 17, 1878, alleging settlement November
20, 1873.
Plat filed September 2, 1878.
December u, 1878, the additional homestead claim of John D. Osborne
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was applied to be located upon said W. ¾ N. E. ¼, by Fred. T. Perris,
attorney in fact for said Osborne, and the application rejected on the
ground that the tract applied for was embraced in a pre-emption filing;
whereupon application for a hearing was made, notice issued, and trial
had February 5, 1879.
Said application was made in the interest of Haws, whose pre-emption
filing is admitted to be invalid, for the reason that he. removed from land
of his own to make settlement upon this land ; so that the contest is actually between Haven, claiming under the pre-emption law, and Haws,
the intended beneficiary under the homestead application.
•
The testimony shows that Haws took possession of the land in 1873,
and has cultivated it every year since; that he has a house there, and
fencing put up in 1873 or 1874, intended to separate the W. ¾ from the
E. ¾ of said quarter section, but which has been found to be a little east
of the line. His possession has been exclusive, and recognized by all the
various occupants of the E. ¾ N. E. ¼.
Haven settled in February, 1876, upon the E. ¾ N. E. }(, having purchased the right thereto of one Brown, who had never mvaded Haws'
possession west of the fence. At that time he, Haven, did not claim the
W. ¾ N. E . ¼, nor did he at any time assert any claim thereto until
he filed his declaratory statement in November, 1878. During all that
time he recognized the possession of Haws. In his testimony he admits
that he did not claim the Haws tract until November, 1878, when he
found out that he could pre-empt 160 acres. . This admission,· it seems to
me, is fatal to his claim.
A settler under the pre-emption law is one who, in pursuance of an intention to claim the benefits of that law, does some act connecting himself
with the particular tract claimed, such act being equivalent to announcement of such intention, from which the public generally may have notice
of his claim. Allman vs. Thulon, Copp's Land Laws, p. 693. Such settlement operates only upon such tracts as it was the intention to claim,
and which were subject thereto. It does not invest the settler with the
pre-emption privilege, as to a tract in respect of which no intention to
claim existed.
From the foregoing it is obvious that the filing of Haven for the entire
N. E. ¼ included land upon which his settlement did not operate, and
to which he had laid no claim until the date of filing, and was as to that
tract-the W. ¾ N. E. ¼-inoperative and void. The same is therefore
held for cancellation as to that tract.
The filing of Haws is held for cancellation, it being admittedly invalid .
The tract wa.,;properly subject to the additional homestead application of
Osborne, which, in fact, •·you should have allowed without a hearing,
subject to existing pre-emption rights. You will, if this decision becomes
final, allow the application, if no other reason exists for its rejection than
that stated by you.
SAME ON APPEAL.
Addi/iQnal Land-A
pre-emptor who first claimed less than 16o acres may file for 16o
acres by embracing an additional vacant tract or tracts adjoining the land first claimed.
Secretary KIRKWOOD /4 Commissiontr McFARLAND, :January 16, 1882.

It appears that Haws removed 'from land of his own to settle on this
land, and his filing is admitted to be invalid under Section 2260 R. S.
It also appears that the application to loc;ate the additional homestead
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claim, in the name of Osborne, was made in the interest of Haws, for
the purpose thereby of securing his right to the tract, otherwise defective. Haws erected a house on the tract in dispute in 1873, and certain
fences. His improvements are valued at from $300 to $400. His actual
residence appears to have been on his Qther land, elsewhere, until about
three months preceding the hearing in February, 1879. He states that
prior to October 30, 1878, he resided on the land in dispute, "according
to circumstances-when business required me. 11 Another witness testifies
that prior-to that date he did not reside on the tract, but used it only for
raising grain. It is, therefore, doubtful whether he ever had an actual
residence on the tract prior to Oct. 30, 1878.
Your decision, however, rests upon another ground, viz: that Havens
had never settled upon nor made any claim to the west ka{f of said quarter-section prior to the date of his filing, but had confined his occupation
and improvements to the east half of the quarter-section, and bad recognized and respected the boundary between these two tracts, as established
by a fence erected by Haws two years prior to his (Havens') entry on said
east half, and hence that he could acquire no right to "the whole quartersection by his filing. I think that this was erroneous. It was held by this
Department as early as 1859, in the case of Bryan vs. Whittles (1 Lester
391), that a pre-emption claimant who first claimed less than 160 acres,
might file for that quantity and embrace it in his daim, if no adverse
right had attached to the additional tract; and that his right would commence from the date of such notice. It is clear, under the testimony,
that prior to the date of his nling, Havens had not settled upon nor made
any claim to the west half of said quarter-section. But his filing thereon
was public notice to all that he /km claimed it. Haws' claim was, at that
date, invalid, and of no legal force. The tract was, therefore, vacant
public land, subject to the claims of Havens, or whoever else might appropriate it. His filing embraced the whole northeast quarter of the section, and a re;idence upon a part was a residence upon the whole; and
as he had a pre-emption right to 16o acres, I see no reason why he might
not legally attach his claim at the date of his filing to the unoccupied 80
acres, and thus embrace the quantity the law allowed him. He was not
required to consider Haws' claim, the same being illegal. The tract was
to him as if Haws had never claimed it, and there was no other claim.
His right to the east half of the quarter-section is unquestioned, and his
claim to the west half can be defeated only by a prior and better right;
and none appears. His filing is within the time required by law, and was
admissible under section 2259 Revised Statutes.
The application to locate the Osborne additional homestead claim w.as
made nearly four weeks after Haven's filing, a:id after he (Havens) had
performed or attempted to perform acts of settlement on said west half,
m which he was threatened and forbidden by Haws. This claim can,
therefore, only be allowed subject to the filing of Havens.
Your decision· is reversed, and the filing of Havens is permitted to
stand.
CORRIGAN vs. RYAN.
Settkmmt-R~st(Watitm.-No
specific act of settlement, after restoration of the land, is
required of a settler whose every-day life can be considered a compliance with the law.
J,,,provemmls of Another.-But such settler cannot embrace in his claim land not in his
possession on which ate the improvements of another who, like himself, has settled
without the protection of law. .
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Leg-al Appropn'ation.-A homestead entry made on the day of the restoration of a tract
not in -the possession of the pre-emptor is a legal appropriation of the land as soon as
it is subject to entry .
Sernlary SCHURZto Commissimer WILLIAMSON, April 14, 1877.

•

I have considered the case of Matthew Corrigan vs. Michael Ryan, involving the right to the E. ¾ of S. E. ¼, Sec. 21, Twp . 2 S., R. II E.,
M. D. M., California, on appeal from your decision, awarding the tract
to Ryan.
The tract was restored to public entry September 4, 1874. Corrigan
filed declaratory statement for the E . ¾ of N. E. ¼ and _ E . ¾ of S. E.
¼ of said section 21, on that day, alleging settlement in 1872, and Ryan
made homestead entry the same day for the tract in dispute.
It appears that Corrigan entered upon the E. ¾ of N. E . ¼, and cultivated a portion of the same in 1872, and has resided thereon since that
date . From the evidence it appears that he did not have possession of
the E. ½ of S. E. ¼, nor did he cultivate any portion of the same _until
after Mr. Ryan made homestead entry. Ryan settled upon the land dur ing the month of August, 1874. He can claim no right prior to date of
entry, and the question arises, is his homestead right defeated by the preemption claim of Corrigan?
No specific act of settlement, after restoration of the land, is required
on the part of a:settler, whose every-day life can be considered a compliance with the law; but can it be held that a right thus initiated, attaches
to more land than he has in actual possession, and by simply claimin~ a
contiguous tract as a part of his pre-emption, he can appropriate to himself the improvements of another, who like himself has settled without
the protection of the law? I think not . I see nothing in the law,. or
the decisions of the department, to justify such a conclusion, and it certainly cannot be defended on any ground of reason or justice. For two
years prior to restoration, the tract in dispute had lleen in the possession
of other parties. It is not shown .that Corrigan during that time made
any effort to reduce the same to his possession.
Admitting the correctness of the doctrine that the right of pre-emption
attaches eo ins/anti, it only operates, so far as the claimant is concerned,
on the tract in his possession, and not on land in the possession of
another; and your office in such a case is justified in holding that a homestead entry made on the day of the restoration, for a tract not in the actual po,;ses.c;ionof the pre-emption claimant, but in the possession of the
homestead claimant, is a legal appropriation of the land as soon as it is
subject to entry. Had Corrigan been in the actual po~ssion of the land,
and been forcibly ejected by Ryan prior to its restoration, another and
different element would enter into the case; but as before stated, the tract
had not been under his control, and Ryan had obtained peaceable possession of the same.
There is nothing, in my opinion, in these views conflicting with those
expressed in the cases of Peterson vs. Kitchen, ( Copp' s Land Owner for
March, 1876,) and Timmons vs. Gleason, (lb . for August, 1876,) but they
are rather in accord with those expressed by my predecessor in the case of
Porter vs. Johnson, (Ib. for June, 1876.)
Your decision is affirmed.

PRE-EMPTIONS.

DANIEL ASHTON .
Filing for Additional Land.-A party who filed on an eighty-acre tract cannot be
allowed to file for an eighty-acre tract adjoining, upon the cancellation of a homestead
entry thereon.
.
Secretary CHANDLER to Comm'r of Gmeral Land OJ/ice, June 6, 1876.

Ashton, June 14th, 1875, filed D. S., alleging settlement June 12th,
on an eighty-acre tract.
Upon the cancellation of a homestead entry on an adjoining eighty,
and on August 28th, 1875, he applied to amend his filing so as to include
the second eighty. This, if allowed, would not be the correction of an
error or mistake in, nor properly an amendment of, his original filing,
but virtually a new filing, which is inhibited by section 2261 R. S.
I affirm your decision rejecting the application.

PORTER vs. JOHNSON.
Cancellation of Homestead.-Good Faitn .-No general or inflexible rule can be laid
down in cases where parties who are residing upon land at date.of cancellation of
homestead entries, seek to enter the tracts embraced therein, It is simply a question
of good faith, and each case must be considered upon its own merits.
Secretary CHANDLER to Commissioner BURDETT, /,fny 8, 1876.

•

I am in receipt of an application by the attorneys of Johnson for a review of my adverse decision of 17th ult., in case of J. D. Porter vs. R.R.
Johnson, involving the right to a quarter section of land, situated in the
Worthington District, Minnesota.
It is alleged in said application that my decision referred to is in contravention of the established rule of the department, as enunciated in cases
of Crystal vs. Dahl and Eno vs. McDonald. (Copp's Land Laws, 316.)
The land in controversy was covered in part by a homestead entry, and
the remainder by a timber culture entry.
The former was cancelled May 13th, and the latter May 20th, 1874.
The date on which the notice of cancellation was received at the local
office is not shown, but it could not have been later than May 26, 1874,
for Johnson testifies that he received notice from the local office on the
day of its rec'eipf. It was probably a few days earlier.
Johnson, who testifies that he "ordered contest on this land March
23, 1874," on May 28, 1874, made homestead entry of the W. 80 and
timber culture entry of the E. 80 of the tract in dispute.
Porter filed D. S. in time, alleging settlement April 1, 1874. It appears that he purchased the claim and secured the relinquishments of the
prior settlers in the winter of 1874; that in April, 1874, he built a new
house upon the land, and has continuously resided thereon, and improved
and cultivated the same to date of contest, January 22, 1875. He was
therefore on the land at date of cancellation of the former entries, and
his claim antedates Johnson's not less than two days. ·
The difficulty in this class of cases to which counsel argue this case belongs, arises from the necessity of reconciling the rights of a pre-emption
settler under the law with the established legal principle that no one can
be allowed to take advantage of his own wrong.
In this case Porter's entry and acts of settlement on the land before the
cancellation of the prior entries, were without authority of law; he was
without its protection, had no le~l status, and gained no rights thereby.
The day the notice of cancellation of the prior entries was received at

.
the local pffice, the land became open to appropriation
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by any qualified
party. He then being upon the land, owning improvements, constituted
him a settler; no specific act was necessary to constitute a new settlement.
See my decision of February 23, in case of Peterson vs. Kitchen ( Copp's
Land Owner for 1876, p. 181.)
The only restriction upon his right is that imposed by the principle
quoted, and that can only obtain so far as is necessary to protect the
rights of other qualified parties, who desire bona fide to appropriate the
land under laws applicable thereto. If any advantage to Porter resulted
directly from his wrongful entry on the land, he would not be entitled to
the same. Thus the fact of his being on the land the morning of the
day the cancellation took effect, before office hours, clearly should not
give him priority over a homestead claimant, making entry of the land
as soon as the land office opened.
In the absence of an adverse claimant, no reason would exist for denying Porter's right to allege and prove settlement the instant the cancellation takes effect. These remarks also apply to Johnson, who is in precisely the same situation as Porter, except that he claims under a different
law. He cannot therefore claim any superior right.
I think the whole matter resolves itself into a quesJion of good faith,
and that no general and inflexible rule should or in justice can be laid
down in such cases, but that each case should be considered on its own
merits.
In this case, where both ·parties were residing upon the land prior to
and at date of cancellation, and one chose to obtain under the pre-emption law, and the other under the homestead act, they must be governed
by the provisions of the respective acts. The pre-emptor is entitled to
prove settlement on the date the land became subject to his claim, while
the homesteader would be entitled only from the date of his entry.
I do not think that this case comes within the rule laid down in the
cases cited in the application for review.
Both parties here were on the land wrongfully; they were equal in
right, granting that Johnson's settlement was in good faith and legal,
which is disputed; and Porter has priority.
I must decline to modify my previous decision. ·

SWINGLEY vs. KRAUSE .
Settlement-Every-day Li_fe.-After a homestead claimant's dishonest entry has been
cancelled, he cannot cfaim that his "every-day life" is a compliance with the preemption law in the matter of settlement, especially after the land in question has been
appropriated by another and legal settler.
Ading Commissioner HOLCOMB to Reg. and Rec., Gainesville, Fla.,June 15, 188o.
I have examined the contested case of John R. Swingley 11s. John H.

·Krause, forwarded with your letter of October 8, 1868, and involving
title to the S. E. ¼ Sec. 24, and lot No. 1, Sec. 25, 28 S. , 18 E., and S.
W. U of S. W. ¼, Sec. 19, and N. W .. ¼ of N. W. ¼, Sec. 30, 28 S.,
19 it:
The first entry of this tract was made by Benjamin Hamlin, May 27,
18~9, per homestead application, and receipt No. 3966, Tallahassee
senes.
This entry was corrected by letter " C" of this office, February 28,
1876.

35
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The next ·entry of the tract was made by John R. Swingley, the contestant, April 25, 1876, per homestead application and receipt No. 3475,
and this entry was cancelled by letter "C" of this office, April 23, 1878,
which was received at your office April 26, 1878.
On the same day of the reception at your office of the cancellation
letter, the tract was entered by Krause, per homestead application No.
6553, and afterwards, on the same day, was filed for by Swingley, per
pre-emption D. S. 69.
Krause appealed from the action of your office, allowing the filing of
Swingley, and on the 15th of July, 1878, this office sustained your
action, and ordered a hearing in the case.
Your action was sustained, and the hearing ordered upon the ground
that "That portion of the decision in the case of Crystal vs. Dahl> etc.,
which requires a special act of settlement from a settler after restoration
of land before he can initiate a valid claim is overruled by the Department when the settler is actually on the land, and whose every-day life is a
compliance with the law." And in support of this opinion, reference is
made to the case of Corrigan vs. Ryan, Co.PJ'sLand Owner, June, 1875.
By reference to letter "C," August 8, 1876, it will be found that
Swingley's homestead entry was held for cancellation because it was made
through dishonest motives; accompanied by the opinion that it should
not have been allowed.
I am inclined, therefore, to the opinion that the hearing in the case was
ordered through a misapprehension of the facts in the case
as since developed.
Swingley never claimed the land as a pre-emptor until after the land
was open to the first qualified applicant, and not until after it had been
legally appropriated by the entry of Krause.
·
Swmgley's "every-day life" on the land was a compliance, if at all,
with the homestead law, and by no means with the pre-emption law, and
the cancellation thereof was "an official declaration that he had no right
to the land or the possession thereof, and precluded him from claiming or
obtaining any benefit from such possession." Dietrick vs. Bissey (following).
.
The hearing has not changed the legal status of the parties further than
to furnish additional evidence of want of faith on the part of Swingley ;
and I therefore award the land in dispute to Krause, and hold the preemption filing of Swingley for cancellation.
DIETRICK vs. BISSEY.
U11lawful Posmsion.-No

person can gain priority of right to enter land by reason of llll
unlawful possession before the cancellation of a homestead entry thereon, and no one
should be prejudiced by reason of such unlawful possession.
Canul/a/ion of HotMslead.-The cancellation of a homestead entry is an official declaration that the homestead claimant has no right to the J?Ossession,and precludes him
from claiming or obtaining any benefit from such poSSCSSlon.
Principal lmprwunmts .....:..Inthis case the rule in Porter vs. Johnson is followed, and the
land in dispute is divided between the claimants, to secure to each hii principal improvements.
&cretary CHANDLER. to Commisswur of Gmn-al Land Ojfi,e, May 20, 1876.

I have considered the case of August Dietrick vs. Michael G. Bissey,
involving the right to the S. W. ¼, Section 10, T. 21 S., R. 3 E., Wichita District, Kansas, appealed by Bissey from your adverse decision of
August 13, 1875.
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To your statement of the facts may be added that Dietrick's house and
principal improvements are on the W. ¾ of the quarter section, and
Bissey's on the east half.
Neither of the parties claims any rights by virtue of his occupation
prior to the cancellation of Dietrick's H. E., and neither is entitled to
any. The possession of Dietrick under that entry was lawful until the
cancellation took effect. But the cancellation was an official declaration
that he had no right to the land or the possession thereof, and precludes
him from claiming or obtaining any benefit from such possession. Fully
recognizing the rule that no person shall gain any priority of right by
reason of an unlawful possession, l am of the opinion that no person
should be prejudiced thereby, and that such person should be protected
in an equal right with all the world to enter the land whenever it shall be
subject to entry.
In my decision of the 8th instant in Porter, vs. Johnson reviewin~ the
principle involved in this case, I held "the whole matter resolved itself
into a question of good faith, and that no general and inflexible rule
should or in justice can be lain down in such cases, but that each case
should be considered on its merits.''
Following this rule, I think that the peculiar circumstances of this case
require that the land should be divided between the parties, so as to secure to each his principal improvements.
I therefore reverse your decision, and affirm that of the local officers.

WHITE vs. WARREN.
(/110/feml Land.-A pre-emption filing for land not yet proclaimed for sale is voidable
it not preceded by a settlement upon the tract . If adverse rights have not intervened
between the dates of filing and settlement, the government will condone the negli
gence of the claimant. If adverse rights of third parties have attached, the statute
will be strictly construed.
Erroneous Se<ond Filing.-A second filing which was in fact intended as an amendment of the existing one, and allowed for that purpose under the erroneous advice of
the local officers, will not be held as illegal under section 2261 Revised Statutes
United States.
Rmroving from /,is <>umLi2nd.-The inhibition of the pre-emption law that a person
shall not remove from his own land in the same state or territory to reside on the public land, applies to a person who removes from a tract of forty acres located withi11
the limits of a town, and the former ruling of the office, regarding the removal from
a town lot, to that extent modified.
Failure to Appear al Hearing.-Parties of record who failed to appear at the hearing
after due notice, decided to have forfeited their right.
Commissitmn- WILLIAMSON lo Reg. and Ru., Sall Lale City, Utan,:Ja-a,y 3, 1881.

I have examined the contested case of William A. White vs. Elihu
Warren, involving title to the S. E. }( of N. E. }( and N. E. ¼ of S.
E. 3(, section 28, .7 N., 1 W.
The records show that Francis Dudman filed D. S. 933, Jun·e 1, 1869,
for the S. E. ¼ section 28; that Elihu Warren filed D. S. 5,129, September 281 1875, for the N. E. ¼ of S. E. }! section 28, alleging settlement May 1, 1875; that Francis Oliver filed D.S. 5,329, January 8, 1876,
for the N. ¾ of the S. E. ¼ section 28, alleging settlement January 'I,
1869; that Elihu Warren filed D. S. May 20, 1876, for the S. E. ¼ of
N. E. ¼, and N. E. ¼of S. E. ¼'.section 28, alleging settlement September 28, 1875; that William A. White filed D. S. 6,533, November 14,
1877, for the N. E. ¼ of S. E. ¼, and S. E. ¼ of N. E. ¼ section
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28, alleging settlement same day; and that Elihu Warren made H. E.
No. 3313, November 22, 1877, for the S. E. ¼ of N. E. ¼, and N. E .
¼ of S. E. ¼ section 2.8.
·
White made application to purchase, May 15, 1878, which was contested by Warren, and trial had June 18, 1878;
It would seem that White began to build his house on the land in dispute on 18th of November, 1877, and prior to that date he does not claim
any residence, although his filing is dated November 14, 1877.
The house, it is alleged, was completed before the end of November,
1877, and White has continued to reside on the land and make it his
home since the 18th of November, 1877.
In addition to his house he h~ built a corral, stockyard, and shed, and
cultivated five acres to wheat, and two acres to sugar-cane . . When he settled he bought improvements from Francis Oliver to the amount of $100.
He admits that when he filed some of the land was plowed, with grain
growing on it, and a small patch of lucerne; also that there was quite a
number of peach trees planted and growing, and that there was a water
ditch leading to the land. There was a fence on one side of the land
and through a part of the middle of it-as well as an occupied house, a.pd
a stable and corral: and that all these improvements belonged to Elihu
\Varren, the contestant.
Warren's status may be briefly summoned up as follows: On the 28th
of September, 1875, he filed D. S. 5,129, for the N. E. ¼ of S. E. ¼
sec. 28, and afterwards, desiring to include another legal subdivision in
his claim, was advised by the local officers that the proper process would
be to relinquish his pending filing and substitute a new one, which he
did on the 20th of May, 1876, and this second filing comprises the
entire land in dispute.
On the 22d of November, 1877, Warren again appeared before the
local office and changed his D. S. to a homestead entry. He alleges that
his reason for doing this was that he was informed by White that his D. S.
was illegal. He alleges that he applied to transmute, and upon inquiry
of the local officers whether he would be credited, in point of time, with
his pre-emption settlement, was informed that he would not; whereupon
he relinquished his D. S., and on the same day made a homestead entry
for the same land.
·
There are several points in this case which require consideration .
First. White filed before settlement.
Second. Did White commence his settlement on the 18th of November, 1877, as alleged?
Third. Was Warren's second filing illegal, and therefore void?
Fourth. Did White cure his !aches by effecting a settlement before
Warren had made a bona fide settlement? Or, did Warren actually
effect a bona fide settlement prior to making his homestead entry on the
22d of November, 1877?
Fifth.· Was Warren a qualified pre-emptor at the date of his first settlement?
As to the first proposition, it will not be denied that the law, as to filing upon lands not yet proclaimed for sale at the date of settlement, is
,mandatory, nor that a failure to comply with the mandate under a strict
construction of the law is illegal and therefore voidable.
But under
various decisions of this office, and of the Department proper, it has been
held that there is a wide distinction between illegality and fraud, and that
while under the former the acts of the pre-emptor are merely voidable,
under the latter they are void ab initio.
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For instance : Where it is shown that a party before the initiation of
a valid adverse claim makes his settlement, although subsequent to his filing, the government will construe his laches into a species of negligence
and condone it; but when it is shown that the party is endeavoring to
establish a fact which has really no existence in fact, and by deceit working an injury to an adverse _party in interest, the taint of fraud obtains,
and the act becomes fraudulent. In other words, that where the government alone is concerned liberality is the rule, but where adverse rights of
third parties are concerned, a strict construction of the obvious meaning
of the statute must be maintained .
There is some controversy as to the exact date of White's settlement.
He swears that he commenced to build his house on the 18th of November, 1877, and that from this date commenced his actual and continuous
residence . In this he is corroborated by Francis Oliver, an adjoining
neighbor, who swears that White commenced to erect his house about the
18th or 20th of November as aforesaid; and Hugh L. Pennington swears
that it was sufficiently completed for habitation in the first days of December, 1877.

The only direct negative testimony on this point is that of the adverse
claimant, which must be taken fm; what it is worth, and as corroborated
by the testimony of disinterested witnesses. He says he is positive that
White did not commence the erection of his house until after the 22d of
November, 1877, and that it was not completed until the latter part of
December following. H. A. Sparks and C. ·c. Williamson are produced
as witnesses to substantiate his testimony, but Sparks materially qualifies
the statement by saying that .there was no completed house on the 23d of
N:ovember, 1877, and Williamson leaves the matter in a state of uncer tainty by merely asserting that there was no house there on the said 23d
of November. So, therefore, it is safe to say that the affirmative evidence
of White, so closely corroborated as it is by the testimony of an adjoining neighbor, is more worthy of credence than the negative testimony of
an interested party, who is not corroborated by any testimony whatever.
As to Warren's second filing, all the circumstances go to show that it
cannot be construed as an illegal act on his part. He acted in accordwith the advice of the local officers, who, he had a right to suppose, were
familiar with all the laws and regulations pertaining lo the preliminary
methods of perfecting pre-emption claims ; and there is an entire absence
of any design on his part to violate the law or evade any of its requirements.
The law, of course, is specific in its injunctions against the enjoyment
of more than one pre-emption right by the same person, and declares
that where a party has filed his declaration of intention to claim the
benefit of the provisions of the law for one tract of land, he shall not
file at any future time a second declaration for another tract. But
the construction of the law has never been held to preclude a party
from amending his filing so as to embrace a quantity of land not
exceeding 160 acres under properly defined restrictions, and the
mere irregularity in the modus operandi of effecting the same purpose
could not be construed as a violation of the law. Whatever rights Warren had to the land before his relinquishment were not affected thereby,
and whatever intentions he may -have had were not changed; for his
acts, as he supposed, were in full accord with the law ·and the regulations
.
growing out of it.
A relinquishment is a forsaking, abandonment or giving over a right;

--
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but in this case there is an entire absence of any such qualifications, and
the quo ammo is shown by all concurrent facts to have been directly the
reverse; and the relinquishment having been made under a misunderstanding of the nature of the transaction, can only be viewed in the
light of a process of amendment.
·
Did Warren effect a legal residence upon the land in dil.pute prior to
the date of his homestead entry? I am of the opinion that the evidence
upon this point is clearly adverse to the proposition. And it is not necessary to travel outside his own admissions for sufficient proof of his
domicil from the date of his alleged settlement in May, 1875, until, and
it would seem some time after, the· 22d of November, 1877, the date of
his homestead entry.
The house on the land which he claims to own had been used as a pesthouse by the town of North Ogden during the year 1876, and its next
habitation was by one John Garratt, who was still living in it during the
month of November, 1877, and, indeed, up to the 20th of December following. Now, the fact that Garratt was the lessee of Warren can have
no controlling interest in the case, as the main point to be determined is,
did Warren have such a residence upon the land as is contemplated and
required by the pre-emption law? He had a residence in North Ogden,
but a short distance from the land in dispute, and admits that his wife,
and the greater portion of his children, continued to reside at that place
until after he had effected his homestead entry, while he and the other
portion of the children cultivated the land in dispute, and sometimes slept
and ate there. The greater portion of his stock and farming implements
were kept at the residence in North Ogden, and a good portion of the
proceeds of the pre-emption claim carried ·there for sale or consumption
as the case might be. Hugh L. Pennington swears that he resided within
fifty rods of Warren's house in North Ogden in 1876, and up to December, 1877; that he had a carpenter shop within twenty-five rods of said
house, and that during all that time, night and morning, he had seen
"Elihu Warren and his family at the house in North Ogden." The
statement of Warren that his family resided in North Ogden in order to
enjoy school facilities will not avail, even if it were well substantiated,
which it is not; for a person cannot claim two residences at the same
iime, and the evidence is conclusive that his legal domicil was in the
town of North Ogden, to which place, whenever he was absent on any
business or calling whatever, he had the manifest intention of returning.
The other and last feature of this case is worthy of particular attention.
The pre-emption law explicitly inhibits the removal of a pre-emptor
from his residence on his own land to reside upon the public land in the
same state or territory; and although this office has heretofore so liberally
construed the statute as to relieve parties from the inhibition who resided
upon and owned lots within the corporate limits of town-sites, yet it is
apparent that there must be some reasonable limit •to this construction of
the statute. It was made obviously and avowedly with reference to ordinary dwelling lots in town and cities, and upon the theory that they did
not constitute agricultural land within the meaning of the restriction.
But here is a man who owns 40 acres within a town-site, divided into but
three lots, the one on which he resides containing 20 acres. On this
land he admits that he raises more agricultural products than upon his
homestead claim, although he claims to have 26 acres of the latter under
cultivation, and actually leases out a part of said town-site land to be
worked "on the shares." It must be held, therefore, that the former

\
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construction of the_statute does not relieve Warren from the inhibition,
and that he is not a qualified pre-emptor.
After a very careful examination and consideration of all the testimony~
and the application of the law thereto, I have no hesitation in deciding
that White has the better right to the land; and it is hereby awarded to
him, subject to the future compliance with the law to your satisfaction.
The homestead entry of Warren is held for cancellation, as well as the
claims of Dudman and Oliver, who were notified and failed to appear.

TIMMONS vs. GLEASON.
Notiu /Jy Pu6lication.-Where land has been reserved and then released from such res•
ervation, the rule is to give notice by publication when the land will
become subject
to appropriation.
Prifn-mce.-A pre-emptor who has been living on such land will have preference over a
pre-emptor who makes settlement on the day the land becomes subject to appropriation, other things being equal.
&crdary CHANDLER lo Commissioner WILLIAMSON, July II, 1876.

I have considered the case of Oliver C. Timmons vs. Dennis Gleason,
involvhig the right to the N. W. ¼ section 23, T. 2 S., R. II E., . M. D.
M., California, on appeal by Gleason.
Johanna Maher, who was originally a party, made default, and is not
now in the case.
The land is within the limits of the withdrawal of November 30, 1867,
for the Stockton and Copperopolis Railroad Company, act of March 2d,
1867 (14 Stat. 548).
On June 15th, 1874 (18 Stat. 72), Congress enacted that the lands
granted to said company "and which have not been patented by the
United States to said company under said grant, which has expired by
limitation, are hereby declared forfeited to the United States, and these
lands shall hereafter be disposed of as other public lands of the United
States."
By letter of July 9, 1874, to the local officers, your office directed the
restoration to homestead and pre-emption entry after th~ usual published
· notice .
Publication was accordingly made, and September 4, 1874, the land
was opened to appropriation under general laws.
Both parties are qualified pre-emptors, and filed D. S., September 4,
1874, alleging settlement the same day as their filings.
•
It appears that Timmons went upon the land early on the morning of
the day he alleges settlement : commenced the erection of a house, slept
thereon, and has continued his residence, improvement and cultivation
to time of trial, in March, 1875.
It further appears that Gleason settled on the land in May, 1874, has
placed thereon a house and other improvements, and has one hundred
acres under cultivation;· that shortly after 12 o'clock at night on the
morning of September 4, 1874, he with several of his neighbors started
to go to the land office, thirty-five miles distant, to file for the land they
severally claimed; that he filed his D. S. that day as before recited: and
immediately thereafter returned to the land and has there resided to time
of trial.
You held in passing upon the case that the rights of neither party
could attach to the land prior to September 4th, 1874; that as on that day
Gleason did not perform any new or distinct act of settlement, while
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Timmons did, the latter was entitled to priority; and you award him the
!Ind.
There are two points requiring consideration in the case: 1st. When
did the restoratiop take place? and ·2d, which of the two claimants, if
a
either, is entitled to priority?
In regard to the first point-it is the universal custom, where lands
have been reserved and released from such reservation, to give a preliminary published notice, fixing the date from which they would be subject
to appropriation. This rule is founded in reason and propriety, has been
recognized and approved by the Supreme Court, and is too well settled
to be seriously questioned. The reasons and authorities are well set
forth in your letter of December 29, 1875, to Hon. H. F. Page. I agree
·with you that the restoration did not take effect until the date fixed in
the published notice, to wit: Sept .• 4, 1874.
In regard to the second point-Gleason was upon the land for a short
time, the morning of the 4th of September, 1874, and before Timmons
had entered thereon; he left it only to properly put his claim on record,
under the manifest impression that it was important to make his filing at
the earliest date possible, and returned thereafter and cQntinued his improvement and cultivation.
In the case of Porter vs. Johnson ( Copp's Land Owner for June, 1876,
p. 37), and case of Peterson vs. Kitchen (lb. for March, 1876, p. 181),
it was held that where a person was settled upon and cultivating a tract
of land, no specific act was necessary to constitute a settlement, and that
such person's every-day life was an act of settlement within the definition
of that word.
·
It follows that Gleason's being on the land the morning of September
4, 1874, in the possession of his improvements, constituted him a settler; and being there before Timmons settled, he was the prior settler,
and entitled to take the land upon showing full compliance with the law;
and I so decide .
I accordingly reverse your 4ecision.

PETERSON

vs. ·KITCHEN.

Railroad Grant.-A party who went upon land reserved under a railroad grant, with
assurances from the company that he could purchase it of them, "as not wrongfully
upon the land, when the department decided that it was not included within the reservation to the company, and had ordered the same restored to settlement.
&ttlemmt.-Where
a pre-emptor is living upon and cultivating such tract of land, no
specific act is necessary to constitute a new settlement after the restoration thereof to
market.
Secretary CHANDLER to Commissioner BURDETT, Fe6. 23, 1876 .

I have considered the case of Henry Peterson vs. George Kitchen and
the University of California.
The land in dispute is the S. W. ¼ of Sec. u, Twp. 9, S., R. 2 W.,
California.
The facts established by the record evidence are sufficiently stated in
your decision.
The local officers awarded the land to Peterson. This award was overruled by you for the reason that Peterson entered upon the land while it
was included within a reservation to the Central or Southern Pacific Railroad Company, and after it was restored to entry, did not show or allege
any new specific act of settlement.

•
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Your decision is based upon a construction given to the rulings of my
predecessor in the cases of Crystal, vs. Dahl and Eno vs. McDonald.
(See Copp's Land Laws, pp. Jl6 and 317.)
I have carefully eJrlmined those decisions, and am unable to give them
the same construction you do, as applicable to every case; neither do I
think that the decisions of this department establish or warrant such a
rule. Those cases, as well as others, hol4 that a person who wrongfully
enters upon unsurveyed or reserved lands, gains nothing by his residence
and improvements thereon; that he cannot initiate a claim in that way.
This rule is eminently wise and just, and should be enforced in every
proper case. It is a rule, however, which applies only to persons who go
upon such lands wrongfully.
Can Peterson justly be considered as coming within that rule? I think
not.
The evidence clearly shows that Peterson went upo n the land supposing it belonged to the Central or Southern Pacific Railroad Company;
that he expected to buy the land of said company, and that soon after
his entry he made an application to purchase the !lame, and was informed
by the company that as soon as it had acquired the title to the lands included in the reservation, a price would be fixed upon them, and that a
preference would be given to actual settlers thereon. He was given to
understand that his rights would be protected, and that he need not give
himself any uneasiness. With these assurances from the company, Peterson
went on and made his improvements, worth at least eight hundred dollars.
He was at work upon the land when he received the information that
this Department had decided that said lands were not included within
the reservation to said company, and had ordered the same restored to
settlement.
Upon the day t'he land was restored, Peterson filed his declaratory
statement therefor.
Can stronger proof be presented that he was acting in good faith, and
with an henest intention of making this land his home?
·
Can it be properly said that he was wrongfully upon the land? It has
been held by this Department that where a pre-emptor was living upon
and cultivating a tract of land, no specific act was-necessary to constitute
·
a new settlement. (Kaslen vs. Benz, Lester, Vol. 1, p. 418.)
At the time this land was restored to entry, Peterson was actually residing upon and cultivating the same. He had a dwelling-house, out-buildings, some growing crops, and upwards of twenty head of cattle thereon.
His every-day life was an act of settlement within the definition given
that word .
See Allman vs. Thulon, Copp's Land Laws, page 693.
Kitchen entered upon the land with full knowledge of Peterson's residence and improvements thereon. He has made some improvements, but
I think the good faith of his residence thereon is very questionable. He
attempted to prove at the trial that Peterson was in partnership with one
Johnson in the land. He gave that as the reason for his going upon it.
Whatever joint claim or interest may have existed between Peterson and
Johnson to the land, it ceased to exist prior to Peterson's filing his declaratory statement.
In any view of the case, I think ·Peterson is entitled to the land . The
University of California has allowed the case to go by default, and therefore its rights cannot be considered in this case.
Your decision is therefore reversed.
0
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TONG vs. HALL,

ET AL.

Pre-tmption Hig/i/s Exlinguislud.-All
rights of pre-emption existing in any person
upon land in a township offered at public sale are extinguished on the day appointed
for the commencement of the sales, if .not asserted prior to the date of sale, and no
rights can descend to heirs based upon settlement prior theret<'Afintral Htturn.-Land
designated as mineral, but actually agricultural in character. is
only subject to pre-emption after their segregation from the mineral lands by the Secretary of the Interior.
&n-~lary CHANDLER. lo Commissioner BUR.DE'M', Ft6ruary S, 1876.

I have examined the case of Margaret Tong, administratrix of the
estate of Hezekiah Tong, deceased, vs. W. J. Hall and mineral affiants,
touching the right of entry upon W. ¾ of N. E. ¼ and W. ¾ of S. E.
¼, 12, 9 N., 8 E., Sacramento district, Califom.ia, on appeal from your
decision of 4th of January, 1875, in favor of "The Heirs of Tong."
The township plat was filed in 1855, and the land was proclaimed in
1858, but was suspended from offering on the day of sale by the Register
and Receiver, and noted in the report of offering in February, 1859, as
" reserved mineral land "-affidavits alleging its mineral character having
been duly presented.
Hezekiah Tong died in 1861 or 1862, Mrs. Tong filed, August 3, 1870,
D. S. No. 1416, alleging settlement September 15, 1852, on the S. E. }(
of S. W. ¼ and S. W. ¼ of S. E. ¾, Sec. 1, and W. ¾ of S. E. ¼,
Sec 12, 9 N., 8 E.
·
She had previously filed D. S. No. 542, on the 5th of December, 1868,
claiming settlement November 15, 1852, on N. W. ¼ of N. E. ¼ and
N. E. ¼ of N. W. ¼, 12, 9 N., 8 E.
November 15, 1871, she as widow and administratrix of Hezekiah
Tong, deceased, amended D. S. No. 1,p6 and filed D. S. No. 3228, abandoning the land filed for in section 1, and claiming the W ¾ of N. E.
¼ and W. ¾ of S. E. ~ of section 12, the land embraced in this contest.
On the succeeding day, Nov. 16th, 1871, she filed in her own right as ·
a pre-emptor, D. S. No. 3231, amendatory of D. S. 549, dropping the
entire claim embraced in that filing, and claimed the N. E. ¼ of S. E.
3{, and S. ¾ of S. E. ¼ of section 1, 9 N., 8 E., alleging settlement
November 30th, 1862, subsequent to her husband's decease.
Henry Stetson filed D.S. No. 2716, May 19th, alleging settlement May
9th, 1871, upon S. E. ¼ of section 12, 9 N., 8 E., and filed his abandonment thereof February 10th, 1872.
W. J. Hall filed D. S. No. 3401, February 13th, 1872, alleging settlement on the S. E. ¼ of section 12, June 1st, 1871.
The c;asewas called before the district officers March 20th, 1872, and
adjourned to October 15th, 1872, when it was further adjourned to April
15th, 1873, and was then continued until the following day.
The Register and Receiver upon the testimony offered adjudged the
land to be ~ricultural, and admitted the right of the heirs, and you have
affirmed their decision.
Copy of letters of administration, dated January 10th, 1863, is filed,
showing appointment of Samuel T. Tong and Margaret Tong, as administrator and administratrix of the estate of Hezekiah Ton&, deceased.
From the various filings and amendments of the claim, 1t is difficult to
determine the exact description of the land originally settled upon and
claimed by Hezekiah Tong in 18p.
From the testimony, however, 1t appears that he gradually extended his
improvements to embrace a much larger area than 160 acres, using the
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land principally for grazing purposes, in connection with his business as
a hotel-keeper and proprietor of a toll road.
There is in your office a case heard in 1869, and decided November 29,
1871, in which Margaret Tong claimed against the town-site of Clarksville, the N. E. ¼ of N. W. ¼ of 12, 9 N., 8 E., p.nder her D. S. No.
542, recited above, for the N. W. ¼ of N. E. ¼, and N. E. ¼ of N. W.
¼, abandoned by her on the 16th of November, 1871, as before stateq.
The testimony then offered, taken with that introduced by her in the
present case, clearly fixes the limits of the original claim, of 160 acres,
said to have been included in the purchase under which he took possession, as extending northward from about the centre of the N. W. ¼ of
N. E. ¼ of 12, 9 N., 8 E., to a point in the E. ¾ of section 1, thence
westward to the W. ¾ of 1, thence southerly to include the whole or the
greater part of the N. E. ¼ of N. W. ¼ of 12, thence easterly to the
place of beginning. His claim was encroached upon by the town improvements, in which encroachment members of his own family, now
claiming as heirs, participated, although Mrs. Tong swears that it was
against the protest of Mr. Tong. She having abandoned the contest,
however, the entry of the town-site was permitted by your decision above
cited.
It is clear, therefore, that the original claim of the ancestor, if he ever
intended to assert anytJiing more than a possessory right under the California statutes, included but a small portion of the land covered by the
present application.
It is further shown that at the date of his settlement, and for years subsequent to his death, the land was conceded to be mineral, and was constantly worked and prospected at pleasure by miners up to the date of
the initiation of this contest.
•
The plat of survey was filed in 1855, and the land was proclaimed in
1858; yet no claim was presented, and .all rights of pre-emption theretofore existing in any person upon the ·same, were extinguished on the
day appointed for the commencement of the sales. See section 14, act
of 1841.
No right could therefore descend to his heirs based upon his settlement
prior to the day fixed for the public offering. No proof is presented or
suggestion made that he after that date asserted any new foundation for a
pre-emption, or changed the location or designation of his claim in any
manner whatever; and from that date, as set forth in the statement of the
case, the land was reserved and designated as mineral land, and must be
considered as excluded from the operation of the pre-emption laws. See
act of March 3, 1853, sections 3 and 6.
I therefore conclude that he had no right in his lifetime to enter as a
pre-emptor, and there is nothing left for his heirs or administrators to
complete, and the claim must be rejected.
Respecting the claim of Hall to the tract in the S.-E. ¼, I have to
state that it does not appear to conflict with the original possession of
Tong-all the witnesses agreeing that not more than one acre of land was
ever included in his inclosure, which included by extension a large area
consisting of several hundred acres beyond his original purchase, used
solely for grazing purposes.
·
Hall did not settle in 1871, as alleged in his declaratory statement, but
in February, 1872, about the date of his filing, and his proof of good
. faith is but meagre and unsatisfactory. Still it is not wanting in the elements of a pre-emption right, and he is shown to have been forced from

556

PRE-EMPTIONS.

the land by a proceeding in ejectment in the local courts under the possessory law of the State, from the decision in which he alleges he has appealed to the Supreme Court of the State. .
Were there no other bar to his pre-emption right, I should therefore
be compelled to reverse your decision holding his D. S. for cancellation.
But from all the testimony I am not satisfied that the land is such as can
be properly classed as agricultural, so as to be segregated from the mineral
lan~s under section II of the act of July 26, 1866, which taken in connection with section 10 of the same act clearly establishes a rule of constrnction by which pre-emption claims under the sixth section of the act
of March 3d, 1853, shall be governed, and provides that lands of that
class shall only be subject to the pre-emption laws, after their segregation
from the mineral lands by the Secretary of the Interior.
For this reason I must reject the claim of Hall, adjudge the land to be
still open to exploration as mineral, and reverse your decision of July 1st,
1874, declaring it open to pre-emption as agricultural land.

CIRCULAR INSTRUCTIONS OF JULY 1, 1879.
Your attention is directed to the followmg extracts from the decision
of the United States Supreme Court, rendered a\ its last term, in the
case of Stephen D. Hosmer vs. William T. Wallace, but not yet reported:
The plaintiff had acquired by his settlement in 1856 no such interest in
the premises as could control the disposition of them by the United
States, should it be ultimately determined that they were not covered by
the grant. The land within the boundaries of the grant was not open to
settlement under the pre-emption laws,.and his occupation from 1856 to
his eviction in 1862 was that of a trespasser, and did not originate any
rights which the Government was bound to respect. The land was not
then public land in the sense of those laws; and even if it had been public land to which no private claim was made, it would not have been sub.ject to settlement under them until it had been surveyed. The act of
Congres.,;of March 3, 1853, allowing a settlement on unsurveyed lands in
California, was limited in its operation to one year. By the act of March
1, 1854, this privilege ~as extended for two years from that date, when it
expired. No other statute was passed opening unsurveyed lands in California to pre-emption settlement until May 30, 1862. The occupation
therefore of the plaintiff, in October, 1856, was a mere intrusion upon
the claim of another, without any license of the Government; and after
he was evicted by legal process in February, 1862, the premises were in
the pos.,;ession of the defendant, and, therefore, not open to settlement
by him.
Whatever right of pre-emption the plaintiff acguired, by his settlement, to land outside of the boundaries of the Mexican grant, originated
after May 30, 1862; but as to land within those boundaries, no right
could be initiated until the land was excluded from the tract confirmed
by the approved survey of June, 1865. In neither ca,;e could the right
of pre-emption extend to. land in the occupation of the defendant at
those dates. To create a right of pre-emption there must be settlement,
inhabitation, and improvement by the pre-emptor, conditions which cannot be met when the land is in the occupation of another. Settlement,
inhabitation, and improvement of one piece of land can confer no rights
to another adjacent to it, which at the commencement of the settlement
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is in the possession and use of others, though upon a subsequent survey
by the Government it proves to be part of the same sectional subdivision.
Under the pre-emption .laws, as held in Atherton vs. Fowler, the right to
make a settlement is to be exercised on unsettled land ; the right to make
improvements is to be exercised on unimproved land ; and the right to
erect a dwelli.ng house is to be exercised on vacant land. None of these
things can be done on land when it is occupied and used by others.

*

*

*

*

*

*

*

*

The term bona fide, as applied to the pre-emption claimant, does not
change the qualifications of such claimant, nor the conditions upon which,
under the general law, a settlement with a view to pre-emption is permitted. It was intended to designate one who had settled upon land
subject to pre-emption, with the intention to acquire its title, and had
complied or was proceeding to comply, in good faith, with the requirements of the law to perfect his right to it. •The plaintiff does not come
within the class.
.
In the foregoing, the Supreme Court in substance reiterated the doctrine previously announced in the case of Atherton vs. Fowler, 96 U. S.,
513. The syllabus of that ·decision is as follows:
·No right of pre-emption can be established by a settlement and improvement on a tract of public land where the claimant forcibly intruded
upon the possession 6f one who had already settled upon, improved and
enclosed that tract.
Such arr intrusion, though made under pretense of pre-empting the
land, is but a naked, unlawful trespass, and cannot initiate a right of preemption.
In the future execution of the Pre-emption, Homestead, and TimberCulture laws, you will be governed by the principles laid down in these
decisions.
Lands covered by existing settlements are not legally open to Homestead, Pre-emption, ot Timber-Culture entries, except with the consent
of the settler, and any entries of such lands which may be allowed under
the Pre-emption, Homestead, or Timber-Culture laws, will be open to
contest by the settler according to the Rules of Practice, approved
October 9, 1878.
J. A. WILLIAMSON, Commissioner.

CLOW vs. PATERSON .
.Adttal Possession-Right of Possession.-The land to which a claimant may have the
right of possession, although for some vilid reason not the actual possession, must be
land to which he can assert a valid claim under the pre-emption law.
No Legal Claim-Enclosed Trad.-A
tract which has been enclosed, occupied and
cultivated by a settler for years, and has been improved by him, is not subject to appropriation by another under the pre-emption laws, even though the occupant has no
legal claim to the same under the provisions of the statute.
Secretary SCHURZ lo Commissioner WILLIAMSON, 0.tober IJ, 1878.

I have considered the case of Frank S. Clow vs. Daniel Pat~rson, involving the right to the S. W. ¾(of S. E. ¼ of Section 3, N. W. ¼ of
N. E. ¼ and S. E. ¼ of N. \V. ¼ of Section 10, Township 5 South,
Range 19 East, Stockton, California, on appeal from your decision of January 4, 1878, in favor of Clow.
Clow filed declaratory statement for the land above described and the
S. W. ¼ of N. E. ¼ of Section 10, February 19, alleging settlement
February 17, 1876.
·
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Paterson made homestead entry for the tract first above described and
the N. E. ¼ of N. W. ¼ of section 10, October 16, 1876.
The evidence shows that Clow visited the kmd in the early part of
February, 1876, and select~ a site for a house. That immediately thereafter he purchased lumber at a mill, some miles distant, and had it suitably prepared for the erection of a house, which was put on the land some
time between the 10th and the 16th of the following month. When the
house was completed he occupied the same, and has resided therein since
that date.
It appears from the evidence, however, that Clow, has only about
twenty acres of land •in actual possession. The greater portion of the
residue is in the actual possession of Paterson, and has been for a number
of years. It is inclosed with a fence, and Paterson has improvements
thereon valued at $1,500 or $1,800. The land upon which these improvements are situated, is claimed by Clow, under the pre-emption law, by
virtue of his settlement made in 1876, upon a tract of land not in the
actual possession of Paterson.
In my decision in the case of Corrigan vs. Ryan, dated April 14, 1877,
it was held that a settler could not .appropriate the land in ·actual possession of another by simply claiming it as a pre-emption. The settler must
have the possession, or the right of possession, in order to initiate a valid
claim under the statute.
The land to which a claimant may have the right of possession; although
for some valid reason not the actual possession, must be land to which he
can assert a valid claim tinder the pre-emption law.
I am not of the opinion that a tract in the actual possession of another,
which has been enclosed and occupied and cultivated by him for years,
and upon which valuable improvements have been placed by such occupant, 1s subject to appropriation by another, even though the occupant
may have no legal claim to the same under the provisions of the statute.
In the recent case of Atherton et al. vs. Fowler et al., decided by the
Supreme Court at its last term, the court say, "The generosity by which
Congress gave the settler the right of pre-emption was not intended to
give him the benefit of another man's labor, and authorize him to turn
that man and his family out of their home. It did not propose to give
its bounty to settlements obtained by violence at the expense of others.
The right to make a settlement was to be exercised on unsettled land.
To make improvements on unimproved land. To erect a dwelling house
did not mean to uise 1tmu other man's dwelling. It had reference to
vacant land, to unimproved land, and it would have shocked the moral
sense of the men who passed these laws if they had supposed they had
extended an invitation to the pioneer population to acquire inchoate
rights to the public lands by trespass, by violence, by robbery, by acts
leading to homicides and other crimes of less moral turpitude."
Ii:t the case before us, Clow located upon a tract of land, a part of the
S. E. ¼ of N. W. ¼ of section 10, not in the possession of another.
He did not enter an enclosure in order to make a settlement, but in
order to obtain title to the tract upon which his improvements are placed,
he must include a portion of the same legal subdivision enclosed by the
fence of Paterson.
In view of the fact that, at the time Clow made his settlement, Paterson was claiming land located to the west and north of the tract now
claimed, I think Cl9w was justified in making settlement as he did, and
that it is not a violation of the pre-emption law or of the doctrine an•
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nounced in the decision above cited to include the legal subdivision
upon which his improvements are placed,· as it does not appear that
Paterson has any improvements upon the same except a fence enclosing
a portion thereof.
He should not, however, be permitted to obtain title to the other legal
subdivision enclosed by Paterson and upon which his residence and other
valuable improvements are placed.
Your decision is modified as follows: Clow will be permitted to perfect his claim to the S. W. ¼ of N. E. ¼ and the S. E. ;( of N. W. ;(
of section IO, and Paterson will be permitted to perfect n1s claim to the
S. W. ¼ of S. E. ¼ of section 3, and the N. W : ¼ of N. E. ¼ and the
N. E. ¼ of N. W. ¼ of section 10.

SHADDUCK vs. HORNER .
.Atlurlon vs. Fow/,-r.-Application of the U.S . Supreme Court decision in Atherton vs.
Fowler to a contest between a pre-emption and a timber culture claimant.
Suntary ScHURZto Commission,-,,McFARLAND, july 17, 1879.

I have considered the case of R. B. Shadduck vs. A. F. Homer, involving the E. ¾ of N. E. ¼ of Sec. 14, T. 23, R. 6 W., Kansas, on
•
appeal from your decision of June 24, 1878.
The circumstances connected with this case
are fully stated in your decision. Much of the evidence submitted at the hearing was irrelevant,
as the facts to be ascertained were whether Mr. Horner had resided upon
the tract in question from December 6, 1873, the date of the former hearing, to January 12, 1875, the date of Shadduck's entry.
It appears from the evidence that Mr. Horner has improvements on the
land valued at $3000 or upwards. Some of these improvements were
purchased, others were placed thereon under his direction and at his expense.
During the period above mentioned, and prior thereto, Homer had
claimed the tract as his residence and home, and had thereon a furnished
house, and cultivated or improved, or caused to be cultivated and improved, said land. He was extensively engaged in business that required
him to be absent much of the time. He swears that he frequentlf visited
his claim, or his home, remaining there for different periods of time,
ranging from one day and night to several days and nights. His family
had not, at the date of the trial, resided upon the land . The reason assigned for the failure of his family to thus reside, was the illness of his
wife.

Shadduck made timber culture entry for the tract January 12, 1875,
under the provisions of an act entitled, "An act to encourage the growth
of timber on western prairies." Said act provides that any person, duly
qualified, who shall plant, protect, and keep in a healthy growing condition for eight years, a certain number of acres of timber on "any quarter section of any of ·the public lands of the United States," shall be entitled to a patent, etc.
At the time Shadduck made his entry, the tract in question was in the
possession of Horner, had been im1>rovedand cultivated by him, and was
occupied by him and by those in his employ. ·
The spint and intention of the act under which the entry of Shadduck
was made, is to encourage the growth of timber upon the public lands.
The Supreme Court in the case of Newhall vs. Sanger, 2 Otto 761, says :

J
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"The words 'public lands' are habitually used in our legislation to describe such as are subject to sale or to other disposal under general laws.''
They were thus used in the act above cited, and the established rules,
governing the disposal of public lands under general laws, should be applied to entries made under this statute.
The Supreme Court in the case of Atherton vs. Fowler (6 Otto 513),
in discussing the question of pre-emption entries, says: "The generosity
by which Congress gave the settler the right of pre-emption, was not intended to give him the benefit of another man's labor, and authorize him
to turn that man and his family out of their home. It did not propose
to give its bounty to settlements obtained by violence at the expense of
others. The right to make a settlement was to be exercised on unsettled
land, to make improvements on unimproved lanq.. To erect a dwelling
house did not mean to seize some other man's dwelling. It had reference
to vacant land, to unimproved land, and it would have shocked the moral
sense of the men who passed these laws, if they had supposed that they
had extended an invitation to the pioneer population to acquire inchoate
rights to the public lands by trespass, by violence, by robbery, by acts
'- leading to homicides, and other crimes of less moral turpitude .''
I am of the opinion that under a proper and correct constn1ction of the
"Act to encourage the growth of timber on Western prairies," it must
be held that the entry•contemplated in the statute should be made upon
vacant, unimproved land, not upon cultivated land covered by the valuable improvements of another, and in the possession of another.
To hold that under . provision of the statute a party may obtain the
fruits of his neighbor's labor and expenditure of capital; that he may by
means of such an entry, seize a valuable improved farm adjoining a city
or village, would be contrary to the true spirit and intention of the act,
contrary to the dictates of common sense and of common honesty and justice, and in riolation of the principles which should govern the disposal of
the public lands under a general law. I see no reason why the principle
which the court say should govern in the pre-emption law, should not
govern in the act under consideration. When all th~ circumstances of
this ca5e are taken into consideration, I cannot think that the entry of
ShaGiduckwas made in good faith, or that it was an entry contemplated
by the statute. It cannot, therefore, be recognized by this Department,
and you are instructed to cancel the same.
' The settlement and claim of Horner was legally initiated. It has been
in litigation most of the time since. From the evidence it appears that
prior to the date of the entry of Shadduck, he had not complied with the
letter of the law in the matter of residence, although he had complied
to the full extent in -the matter of improvements.
The evidence as to his residence for the past three or four years is
meagre; if it should be made to appear, however, that he has lived upon
the tract during that period, he should be allowed to make proof. and
payment for the same.
·

MOLYNEUX vs. YOUNG.
Fqrdble Entry .-Doctrines
applied to this case.

set forth in Atherton vs. Fowler and Hosmer vs. Wallace

illegal settlement should not be permitted to ripen into a preemption ri~ht.
possibility of one party taking even the improveTa.ting Anotlur's Imprwemmls.-The
ments of another is recognized under the settlement laws.

Illegal Selllemml .-An
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I have considered the case of John Molyneux vs. Branch Young, involving the S. W. ¼'of section 29, Township II S., Range 1 E., Salt Lake
district, Utah, on appeal from your decision of August 11, 1879.
Young made homestead entry No. 2813, October 7, 1876, for S. ¾ of
S. W. 74and W. ¾ of S. E. ¼ · Molyneux applied on the 14th of April,
1877, to contest the .same on the ground of abandonment, more than six
months having elapsed and Young not having resided upon the tract.
April 20, 1877, Young applied to amend the description of his claim so
as to embrace the whole S. W . ¼, leaving out the W. ¾ of S. E. ¼,
alleging that a mistake had been made, and that he aftually lived in a
house erect~d by him on the N. ¼ of S. W. ¼, and had valuable improvements thereon .
Protest was made against this amendment, but your office approved
and allowed it on the 15th of January, 1878, and directed that the pending contest might thereafter proceed if Molyneux desired to continue it.
From this action no appeal was taken.
.
The contest was continued and a hearing was held in April, 1878,
which lasted through various continuances until August. The Register
and Receiver decided in favor of Young, and recommended that the contest be dismissed. You modified their decision, and held that he should
be permitted to retain forty acres, on which his house and principal improvements are situated, and that the residue of the tract must be treated
as excluded from entry on account of actual improvements thereon made
and held by other persons, under the authority of the opinion of the U .
S. Supreme Court in Atherton vs. Fowler, 6 Otto 513, and Department
rulings based upon the same.
It appears from the testimony that this quarter-section is within a large
enclosure occupied in small parcels by various individuals, who cultivated
from one to ten or fifteen acres each, some of whom have small tenements
on the tracts, three such buildings being upon the S. ¾ of S. W. ¼.
Nearly all the reputed owners of these small fields live in the adjacent
town of Mona, which has been entered as a town-site upon public lands
in sections 31 and 32. Twelve persons are named who are alleged to
own or cultivate fields or gardens on the quarter -section. None of these
claimed improvements are of great value. Those of Branch Young, who
made the homestead entry, are worth four or five thousand dollars, and
he has resided on the land since date of entry.
· I have examined the tract books, and find that the parties represented
to be the owners of these little strips of cultivation have nearly all filed
for other lands in the neighborhood, and several of them have acquired
title . They do not, except Molyneux, appear as parties to oppose the
entry of Young. Molyneux is shown to be living upon a small patch of
four or five acres in extent, but has made no claim of right to enter it .
He had previously filed a declaratory statement for the N. W. ¼ of the
section . John Yates, who lived upon about one acre of ground in a
house claimed by his brother, William Yates, is shown by the tract-books
to have, since the hearing, entered a homestead for himself in section 20.
William Yates had already perfected a pre-emption entry in section 30.
Margaret- Kay, who occupies the only other house upon the premises, is
the widow of Thomas Kay, who was living at the date of the homestead
entry of Young, and does not appear to have taken any steps to secure
the land .
I do not think the decision of the court referred to properly embraces
36
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such a case as the present. These lands have unquestionably been parceled out by owners of lots in the town of Mona, for temporary use in
supplying themselves with vegetables and the like while living in• town.
Congress, in 1877 (Stats. 19, p. 392), forbade the exclusion from preemption, even by legislative incorporation of a greater area than was
actually necessary and used for town purposes, if in excess of the quantity
allowed for town•site entry. The recent act of May 14, 1880, giving the
pre-e~ption right ~o homestead settlers, _onlyallows a lim~ted time for the
assertion of such right by a formal apphcation to enter, m order to pro tect his settlement from adverse appropriation.
The statutes do not indicate an intention to hold lands excluded from
disposal by mere occupation, without any color of right or .intention to
acquire the title by the party in possession, even where such possession
extends to the entire legal subdivision. Nor does the law contemplate
such exclusion for more than the period limited in favor of an intent to
appropriate the land by entry ; and the settler delays at his own peril the
presentation of his cla!m beyond the time prescribed.
These conditions, and a possibility of a claim by one party even to
take the improvements of another under the settlement laws, are expressly
recognized and declared to be within the purposes of the statute in the
case of Atherton vs. Fowler, cited above.
On page 516 the court say, after stating a case of two opposing claims
of settlers: "In such cases, the settlement of the later of the two may be
bona.fide for many reasons. The first party may not have the qualifications necessary to a pre-emptor, or he may have pre-empted other land,
or he may have permitted the time for filing his declaratio~ to elapse, in
which case the statute expressly declares that another party may become
pre-emptor," etc.
·
And the court explains its decision further · by saying that such "cases
suppose that the parties began their possession and built their houses on
land not in the actual possession of another.''
But in the case then before the court there had been actual trespass and
breach of an enclosure, and the decision was to the effect that such acts
could not be made the basis of a bona fide pre-emption claim.
In Hosm&vs. Wallace (7 Otto S7S) the same doctrine was announced,
with the further holding that an illegal settlement could not be allowed
to ripen into a pre-emption right which would operate to defeat the power
. of Congress to appropriate the land by the creation of a new right in another person, whose prior lawful possession had been invalid.
In the case before me, the primary question was one of abandonment.
Molyneux made that the issue of his contest. He did not set up a preference right, or urge his own occupation of the land as a bar to the entry.
His affidavit is in the usual form, charging abandonment, and that Young
had never resided upon the land. After amendment of the entry to include the house of Young, Molyneux followed up the case upon the original citation for hearing. His proof, it is true, develops the facts cited
above; but he admits, by stipulation of his counsel, filed in the case, that
Young has continuously resided upon the claim.
There has been no trespass by Young upon the actual possession of the
other occupants of the land . They are nearly all disqualified· from asserting any claim of pre-emption, not having filed within the legal
period, and nearly all of them, including Molyneux, have previously
filed for other lands. They have, none of them, by due diligence, anticipated the homestead application of Young, and are not claiming the
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right to enter. They are cl~rly within the cases recited in Atherton vs.
Fowler, where the statute expressly declares in favor of another settler;
and in accordance with that decision and with the views above set forth,
and for the further reason that the suit is not sustained upon the question of abandonment upon which it was •brought.
I reverse your decision, and direct that th«; contest be dismissed.

POWERS vs. FORBES.
Failur1 ID malu Proof a11dPaym~.-The
reasoning of the Supreme Court, in Atherton vs. Fowler, applies equally well to cases under aection 2267 Revised Statutes, as
to those· under section 2264. The failure to make proof and payment under the
former section should be followed ·by like results, where an adverse claim intervenes,
asa failure under the latter section.
Ilkga/ Possmio11.-The illegal possession of a tract of public land cannot defeat the
entry thereof by a qualified person who has cogiplied with law in every regard except
the intrusion upon the possession of another.
Slcr1lary ScHUllZ lo Commissunur WILLIAMSON, Du. 17, 188o.

I have considered the case of Thom~on C. Powers vs. Alexander
Forbes, involving lot 2 and the N. E. ¼ S. E. ¼ section 34, and lots 8
and 9, and S. W. ¼ S. W. ¼ section 35, Township 2 North Range 1
West, Humboldt, California, on appeal from your decision_o( March 4,
r88o, holding both the declaratory statement of Powers, No. 3645, and
the homestead entry of Forbes, No. 1074, for cancellation.
·Forbes made homestead entry February 15, 1877, and Powers filed declaratory statement March 6, alleging settlement February 4, 1877.
The land in dispute was, at the date of hearing (September 1, 1877),
and had been for the five preceding years, occupied by one McMains, as
a pre-emptor, under a declaratory statement filed June 9, 1874, alleging
settlement July 15, 1872, with improvements thereon valued at from $300
to $500. He never made nor offered to make proof and payment for the
tract.
I concur in your decision that under the testimony, (and the same conclusion is reached by the local officers,) the filing of Powers was made in
collusion with, and in the interest of McMains, and that the time of his
(Powers') alleged settlement was antedated for the purpose of defeating
the entry of Forbes, which was made prior to the actual date of Powers'
settlement; and that said filing, not having been made in good faith, and
for. his (Powers') exclusive use, should be canceled under section 2262
Revised Statutes.
You also held the entry of Forbes for cancellation, because under the
case of Atherton vs. Fowler, (6 Otto 573,) he could not acquire legal possession of the tract against the consent of McMains, who occupied it. I
think this was erroneous.
The tract in question was "unoffered" land, not subject to private entry, and by section 2267 Revised Statutes, McMains was required to
make proof and payment therefor, within thirty-three months from the
date of his settlement. He failed to do this, but permitted four and a
half years (from July, 1872, to February, 1877), to elapse without compliance with said requirement. This delay was not fatal to his claim
(under the ruling in Johnson vs. Towsley, 13 Wallace 72), provided he
had made such proof and payment prior to the attachment of a valid adverse claim; but his failure left the tract subject to Forbes' entry, after
which he was an occupant only of the public lands, without any valid
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claim thereto, and had no more right to the tr!lct than if he had never
claimed any , because his continued O\:cupancy was unauthorized by any
law providing for the disposal of the public lands. His right having thus
become extinguished, the denial of further disp•)Sition of the tract would,
practically, withdraw it from market, and sustain a possession manifestly
held in violation of law. The effect of such unlawful occupancy would
be to permit the occupant to escape the liabilities which attach to the
acquisition of title. Taxation-of the real property would not be possible, becau&e,so far as the record would show, the title still would remain
in the United States . The erection of a house and the enclosure of lands
would not only be deemed a part of the conditions, the performance of
which would vest the title, but would be equivalent to title itself; and any
unlawful possession and use would create a vested interest, which could
not be interfered with by the entry of a bona fide purchaser. Such result
could not have been the intention of the law, nor of the court.
In Atherton vs. Fowler, the court says: "Undoubtedly there have
been cases, and may be cases again, where two persons making settlements
on different parts of the same quarter-section of land may present conflicting claims to the right of pre-emption of the whole quarter-section,
and neither of them be a trespasser upon the possession of the other, for
the reason that the quarter-section is open, unenclosed, and neither party
interferes with the actual possession of the other . In such cases the settlement of the latter of the two may be bona fide for many reasons. The
first party may not have the qualifications necessary to a pre-emptor, or
. he may have pre-empted other land, or he may have permitted the time
for filing his declaration to elapse, in which case the statute expressly declares that another person may become pre-emptor . "
And again: "If he (the pre-emptor) made the necessary settlement
and improvement, and the necessary declaration in writing, no other
could buy the land until the period elapsed which the law gave him to
pay the purchase-money."
In my decision of May 2, 1877, in the case of Long vs. Harris, involving substantially similar questions, I held that the language of the court
in the case of Johnson.vs. Towsley, clearly indicates that any legal appropriation of lap.d by settlement will be a bar to the claim of the prior settler, found to be illegal, and that Long's right was forfeited by his neglect
to file, and the liomestead entry of Harris being a notice of a claim in
compliance with law for the disposal of the land in question, must be
recognized; and the current of decisions of this department has held
that a non-compliance witq a statutory requirement forfeits a pre-emptor 's rights in the presence of a valid adverse claim.
The reasoning of the court in Atherton vs. Fowler applies equally well
to cases under section 2267 Revised Statutes, as to those under section
2264, and I entertain no doubt that failure to make proof and payment
under the former section should be followed by like results, where an adverse claim intervenes, as a failure under the latter section. Under my
construction of the.ruling in that case, the continued occupancy of the
tract by McMains after expiration of his rights, was insufficient to exclude
another occupancy made in the manner prescribed by law; because that
ruling protects those only who are in the lawful occupation of the public
lands, and not those who are thereon in violation of law. The continued
illegal possession of the tract by McMains could not, therefore, defeat the
entry of Forbes ; but, at the date of such entry, the tract was, under the
law, vacant public land and subject thereto.
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These views conform to those expressed by the Department, in Molyneux vs. Young, July 20, 1880 (Copp, Oct ., 1880), Lawless vs. Anderson (Copp, August, 1880), and Kesel vs. Tull, August 27, 1880, upon
facts substantially like those in the present case.
But the facts in the present case are unlike'those in the cases of Atherton vs. Fowler, and Hosmer vs. Wallace, 7 Otto 575, because not only
did McMains forfeit all rights, under his declaratory statement and settlement, by the intervention of Forbes' claim, but he absolutely abandoned
all his claim, under any act of Congress, by his fraudulent collusion with
Powers. His acknowledgment of the latter's right was a disclaimer of
his own. Instead, therefore, of appearing before this Department as a
claimant, or in any manner asking the protection of the government of
any right in himself, he appears in opposition to any such claim, and as
the aider and abettor of a party seeking to defraud both the government
and a /Jonafide claimant . Hence, the Department is not called upon in
any manner to protect him. Courts of justice give remedies and protect
rights only in cases or suits in which there are parties litigant, and take
notice Qnly of the matter in controversy . A judgment or decree in relation to property or. rights not before the court, would be an anomaly.
Now, in both the cases above cited, there were part ies before the court, as
well as .a subject-matter of controversy. The action in one case was
trespass. The defendant below pleaded a right of possession in himself,
as pre-emption claimant . The language of the court, which seems to
construe the pre-emption law to exclude settlement on lands in the occupation of another, applied to the case of the plaintiff below, and it was
held that the plaintiff had title to the very land on which the pre-emptors
trespassed. The plaintiff was a purchaser bf a part of the Soscol Ranch,
from Vallejo, and perfected his title under the act of March 31 1863 (u
Stat . 808), and the court decided that his title related back to his possession under the V.allejogrant ~6 Otto 516). The point to be kept in view
is that one of the parties ligitant before the court, and the one in whose
favor the court decided, actually owned the premises abo'llt which the
contention arose, and he was asking the protection of that tribunal.
Such is not the case with McMains in this controversy . In the other case
cited both parties claimed the land . The court upheld the title of the
grant claimant, under the act of July 23, 1866, as opposed to the preemptor, as had your office and this Department. The language of the
court used to show the title of the claimant under the act of 1866, and
the invalidity of the pre-emptor's claim, had reference to land and improvements owned by the party, or one in privity with him, actually before the court seeking its protection, and whose claim of ownership and
possession the court upheld. That is not the present case. No one asks
the protection of the Department except Powers, whose claim is fraudulent, and Forbes, whose claim is legal ; and it cannot be supposed that
the Supreme Court would extend its arms to bring before it one who in
no way appeared in the record of the case, and who not only did not
claim its protection, but had, by his own acts, placed himself without
the pale of legal or e<JUitableprotection. I cannot think the court itself
would construe its opmions in the cited cases, as construed by your decision of this case, but would apply them only to lands in the lawful possession or occupancy of another, and as protecting the rights of parties
actually before the court .
As a general rule, only the language of a decision or opinion that properly relates to the case is considered authority , even in the very court in
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which such decision or opinion was rendered; and this Department will
not give a broader scope to an opinion than would the court 'itself.
If no person can settle upon land improved, or in the possession of
another, without authority of law, then it is possible for the entire public
domain to be removed from disposal by the unlawful acts of persons, citizens or aliens, and the authority with which the Secret~ry and the Com. missioner of the General Land-Office are clothed by sections 441, 453,
and others relating to the public lands and their disposal, to be set at
naught, and the 2d clause of section 3, Art. 41 of the Constitution,
would be without force.
,
Section 2257 Revised Statutes provides that all lands belonging to the
United States to which the Indian title has been or may be extinguished,
shall be subject _to the right of pre-emption, under the conditions, restrictions and stipulations provided by law. Section 2258 provides that
four classes of lands therein described shall not be subject to the right
of pre•emption, but the classes mentioned do not embrace lands settled
upon or occupied for agricultural purposes without authority of law; but
the third clause of the section imports exactly the contrary, for it excludes from pre-emption, "lands actually settled and occupied for purposes of trade and business, and not for agn"m/lura/ purposes."
Considering sections 2257 and 2258, it would seem to be impossible for
Congress to employ more specific and positive language to declare its will
concern in~ what public lands shall /u subject lo pre-emption; and that the
land in this case comes within the express declaration of Congress, cannot, I think, be questioned. That Forbes claims, under the homestead
law in no manner changes the case; for section 2289 Revised Statutes
provides for the entry of land by one who may have filed a pre-emption
claim therefor, or that land subject to pre-emption may be entered.
Land, therefore, that is subject to pre-emption, and no other, is subject
to homestead entry.
I am of the opinion that McMains was in the illegal possession of the
tract in dispute at the date of Forbes' entry, and that such possession
could not defeat the entry of the latter, which, in other respects, appears
to be legal.
Your decision, holding Forbes' entry for cancellation, is, therefore, reversed, and the entry will stand intact, subject to proofs.
It undoubtedly happens that honest, well-meaning pre-emptors, in
many instances, lose their claims and improvements, through ignorance
of the laws as to the period within which they must make proof and payment, and of the provisions of law, subjecting their lands to the claims
of qualified persons who settle subsequently to the expiration of that
period. It was for the purpose of affording protection to that class of
persons, so far as this is within the power of this department, that I issued
directions 'to you, under date of the 14th instant, in relatiofl to giving
notice to every pre-emptor of the time at which said periods will expire.
NICKALS vs. BURBANK

ET AL.

Forn'/JleIntrusion-Pr4-emption RigAt.-Review of several decisions touching the application of Atherton vs. Fowler and Hosmer vs. Wallace to public land cases.
Commissimer WILLIAMSON lo Reg. and Ru., Eureka, Nrvada, Marci 31, 1881.

By letter of September 4, 1880, you forwarded the testimony and a
record of the proceedings in the contested case of W. Nickals vs. The
Parties to the following Homestead entries : * * *
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Contestant Nickals is represented by his attorneys, Messrs. Bishop and
Sabin, resident at Eureka, and by E . C. Ford, Esq., resident in this city,
and the defendants by Alexander Wilson, of Eureka .
You decickd that the homestead entries· should be canceled, and frorn
your decision the defendants, by their attorney, have filed an appeal. E.
C. Ford, Esq., attorney for contestant, has waived service of copy of appeal, and, upon filing his appearance, rested his client's case.
The contest was instituted April 5, 1880, less than a month after the
entries were made.
At that time a contest did not lie on the ground o( abandonment. It
would seem from the testimony, that the contestant has proceeded against
the entries on the ground of prior occupancy and improvement of the
land by him ; and you base your opinion in his favor on the decisions of
the Supreme Court of the United States in the case of Atherton vs.
Fowler (6 Otto 573), and Hosmer vs. Wallace (7 Otto 575) .
In the case of Hosmer vs. Wallace, the court in substance reiterated
the doctrine previously announced in the case of Atherton 11s. Fowler,
that no right of pre-emption can be established- by forcible intrusion
. upon the possession of another; that the right to make a settlement is to
be exercised on unoccupied land; the right to make improvements is to be
exercised on unimproved land, and the right to erect a dwelling-house
is to be exercised on vacant land .
The court in the Atherton vs. Fowler case w~ considei;ing a suit for
trespass against certain pre-emptors who had cut hay upon land embraced
in the private claim of Vallejo, a portion of the" Soscol Ranch," for
which no confirmation was found in the interval between the rejection of
the claim by the Supreme Court and the date that the tract was purchased by the settler claiming under Vallejo, as authorized by the act of
March 3, 1863. The question was one of trespass, and was decided adversely to defendants, the pre-emptors, on the ground that intrusion upon
the possession of Page, during the interval and under the circumstances
mentioned, under cover of the pre-emption statutes, did not constitute a
pre-emption in good faith, such as is contemplated by said statutes . It is
m this connection that the cciurt used the language as to what lands are
subject to pre-emption, briefly referred to above. The application of
the principles announced by the court in similar and analogous cases of
seizure by persons claiming as pre-emptors and homesteaders, need not
here be considered, as the status of the land in controversy is entirely
different from that of the Vallejo tract. Whether the principles mentioned may be applied generally in cases of settlement or entry by preemptors or homesteaders of public lands merely occupied, enclosed or
cultivated by other parties, has been fully discussed in recent decisions of
this Department. (Molyneux vs. Young, July 20, 1880; Copp, October,
1880. Lawless vs. Anderson, Copp, August, 1880; and Kesel vs. Tull,
August 27, 188o. Powers vs. Forbes, December 17, 188o, Copp, January, 1881.)
The decision in the case of Powers vs. Forbes is in harmony with the
other decisions of the Department cited. Powers claimed as a pre-emptor,
and Forbes as a homesteader . This office held that the entry of the latter,
as also the filing of the former, should be cancelled as invalid, in view of
the decision of the Supreme Court mentioned, because of an existing
settlement and occupancy of the tract by one McMains, at date of the
initiation of the respective claims of Powers and Forbes. The .decision
of this office was reversed, so far as· the claim of Forbes was concerned,
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for the reason that McMains having failed to make proof and payment
within the statutory period of thirty months from date of his filing under
the pre-emption law, the land thereafter became subject under said law to
appropriation by the next settler. The Secretary said:
"As a general rule only the language of a decision or opinion that
properly relates to the case is considered authority, even in the very
court in which such decision or opinion was Tendered; and this Department will not give a broader scope to an opinion, than would the court
itself. If no person can settle upon land improved, or in the possession
of another without authority of law, then it is possible for the entire
public domain to be removed from disposal, by the unlawful acts of persons, citizens or aliens, and the authority with which the Secretary and
· the Commissioner of the General Land-Office are clothed by sections
441, 453, and others relating to the public lands and their disposal, to be
set at naught, and the second clause of Section 3, Article 4, of the Constitution, wo1:1ldbe without force. * * * * * Considering sections 2257
and 2258, it would seem to be impossible for Congress to employ more
spetific and positive language to declare its will concerning what public
lands shall /Jt su/Jjecllo pre-emption,· and that the land in this case comes
within the express declaration of .Congyess, cannot, I think, be questioned. That Forbes claims under the homestead law, in no manner
changes the case; for section 2289 Revised Statutes provides for the
entry of land by one wh.o may have filed a pre-emption claim therefor,
or that land subject to pre-emption may be entered. Land, therefore,
that is subject to pre-emption, and no other, is subject to homestead
entry."
Before the township above described was surveyed, Nickals had filed
notice of his possessory claim in the county court under the possessory
law of the State, a proceeding of frequent occurrence among the people
possessing improvements on the public lands.
The plat of the township was filed in your office, December I z, 1879.
By letter of October 11, 1880, you reported that Nickals had not filed or
applied to be allowed to file a pre-emption declaratory statement for any
portion of the land, and it does not appear that he has made application
to make homestead entry. Three months from date of filing the township plat in your office had expired when the contest was initiated, yet
he had made no claim of record within said period, as a pre-emptor, as
required by law, in order that the right of the pre-emptor in such cases
may relate back to date of settlement prior to survey. He was not inhabiting the tract which he states he intended to pret-empt. His house
being on a sub-division of Sec. 20, not embraced in either of the homestead entries, it cannot be presumed, in the absence of an application by
Nickals to make entry, that the parties to said entries had suffici~nt notice of the exact location and extent of his claim, and its nature, further
than as to the particular subdivision inhabited. He was not entitled to
appropriate land under both the pre-emption and homestead laws at one
and the same time.
The testimony shows that Nickals made inquiry of the land officers, as
to the matter of the survey of the township, before the plat was filed in
your office ; but it is not shown that he inquired as to date of filing
thereof until the said homestead entries had been made. That he had
received erroneous information in regard to the survey before the plat was
filed, and was absent in California at date of filing, cannot now be ur~ed
in extenuation of his failure to make known his claim within the penod
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of three months thereafter; as between him and the parties to the record,
the law must be strictly construed.
Long prior to survey, Nickals had enclosed a large tract embracing the
tracts in the homestead entries above described, improved the same to
some extent by grubbing, and used it for hay. This tract was embraced
in the possessory claim, notice of which was recorded in the county
records. This proceeding vests in him no right to the realty which he
does not possess under the laws of the United States.
It is a matter of general complaint amon~ the poorer class of settlers
that rich ranch-men, or cattle owners, are m the practice of enclosing
large tracts of the public domain with fences, to the exclusion of preemption and homestead settlement. The case of Nickals seems to be one
of this character. He could not appropriate, under tlte laws requiring
inhabitation, more than one hundred and sixty acres at one time; yet he
contests homestead entries covering a tract of nine hundred and sixty acres.
The contest is dismissed for the reasons stated.

MARKS vs. BRAY.
Tre,pass.-A trespass upon the public lands will not be sustained under the decision in
Atherton vs. Fowler; nor will the claim of a person who is qualified and has complied
with law be subject to defeat in favor of an unlawful occupant.
Improvemmts.- The possibility of one party taking the improvements of another under
the settlement laws, recognized as within the contemplation of the statute.
· A,ting Se,retary BELL lo Commissitmer McFARLAND,
0,t. J, 1881 .

I have considered the case of Miles C. Marks vs. Ferdinand T. Bray,
involving the .N. ¾ N. W. 3(, and the S. W. ¼_of N. W. ¼, of section
34, Twp. 27 N., Range 9 K, San Francisco California, on appeal ·by
Bray from your decision of January 26, 1881, adverse to him.
The record shows that Bray filed declaratory statement September 2,
1879, alleging settlement August 20, 1879, and that Marks made homestead entry October 18, 1879.
•
It also appears that the State of ~alifomia selected said tracts as lieu
lands, a..-different times, both of which selections were cancelled by your
letter of September 1, 1877. Marks purchased the State's claim, after
said selections. and some years prior to said cancellation, and had occupied the land, both prior and subsequently to the date of Bray's settlement; but, at that time, was living on other land, in section 28, owned
by himself, and occupying the land in dispute for business purposes, as a
dairyman. He has on the land a house, and twelve or fifteen acres under
cultivation, and uses the remainder for grazing purposes. His improvements are valued at from $1,500 to $2,000, and his whole tract is enclosed by fence, with occasional gaps therein.
,
Bray entered on the land, peaaeably, on August 20, 1879, through a
gulch across which there was no fence, and forthwith commenced the
erection of a house upon the same subdivision on which Marks' house
was situated, and has since continuously resided there with his family.
He has about five acres under cultivation, and his improvements are
Prior to this settlement he ascertained from the
valued at about $250.
local office that the tracts were vacant government lands, as shown· by the
records of that office. He knew of Marks' occupation and improvements at the date of his own settlement, but has authorized him to remove his buildings and movable property at his pleasure.
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On these facts you held the filing of Bray for cancellation, and allowed
the entry ofMarks to remain intact, subject to his future compliance with
the law, referring to the cases of Atherton vs. Fowler ~6 Otto 513) and
Clow vs. Patterson (Copp, January, 1879).
I think your decision was erroneous.
From the date of cancellation of the State's selection to the date of
Bray's settlement-a period of nearly two years-the tracts had remained
vacant and unappropriated public land, subject to disposal under the laws
for the disposition of such land. ' No one made claim to it. Although,
as the testimony shows, Marks knew of such cancellation prior to Bray's
settlement, he made no endeavor to fortify his possession and secure a
right to the tract under either of said laws, until two months after Bray's
settlement. Hisel.aches thus enabled Bray to exercise a right the law gave
him, to settle, and to file his declaratory statement upon this, as upon any
other unappropriated public land. At that date Marks' possession was
not authorized by any law of Congress. He was on the land in violation
of law and without any legal right; and in such a case, occupation is
mere trespass, and the party will not be protected therein against one who
has made a valid adverse claim. That Marks himself regarded his own
possession as invalid, is apparent from his subsequent homestead entry,
whereby he endeavored to secure rights to which he was not previously
entitled.
The case of Atherton vs. Fowler, as now interpreted by this department,
will not sustain a possession manifestly in violation of law, nor defeat a
claim to land by one who has complied with the requirements of the law,
in favor of one who has not so complied. It also recognizes the possibil- ·
ity of one party taking the improvements of another under the settlement
laws, as within the contemplation of the statute . Further consideration
of the case of Atherton vs. Fowler has led to a modification of the ruling
in Clow vs. Paterson, in the later cases of Molyneux vs. Young (Copp,
Oct., 1880), and Powers vs. Forbes (Hill's Leading Cases, Jan., 1881).
Whatever, therefore, may be the equities of the case, I am of the opinion
that, as Marks' occupation of the tract was unauthorized and illegal, and
he was not a claimant therefor und~r any act of Congress, an<l had no
legal right thereto at the date of Bray's settlement and filing; :U,d as the
latter appears -to have complied with the requirements of the pre-emption
law, and did not make forcible entry on the land, his declaratory statement should be held intact, subject to full compliance with said law; and
that the entry of Marks should be held subject to his right to make payment and proof within the prescribed period.
Your decision is reversed accordingly.

CONTIGUITY

OF CLAIM.

Slcrelary 5CHUllZ lo Commisntmer WILLIAMSON, Dec. 18, J88o.

I have considered the appeal of C. M. Coventry from your decision of
November 30, 1878, rejecting his application to transmute a pre-emption
filing to a homestead entry.
·
It appears that Coventry filed a declaratory statement for the E. ¼ N.
E. ½ section 28, and the N. ¼ S. W. ¼ _section 27, Twp . 18 S., Range
21 W., Hays City, Kansas, on April 12, 1876.
These tracts, although cornen·ng upon each other, are not contiguous.
This latter word, as used in the administration of the land laws, means
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that different subdivisions of land shall be in contact with each other,
side by side; and the practice from an early day has required such contiguity in all pre-emption filings, although this is not a statutory requirement; the rights of pre-empt<>rs are thereby preserved, and no good
reason is offered why a different practice should be substituted.
The filing of Coventry is irregular in this respect, and r' therefore affirm
your decision which rejects his present application, but permits him to
relinquish one of the tracts named, and to include in his filing another
contiguous tract of eighty acres, if there be such a vacant tract, when an
application for transmutation, if made, would be considered.

GLADFELTER

vs. WREN.

Prrvitnu Fi/ing-.-Parties who apply to make entry of lands under the provisions of the
pre-emption laws should be required to show by affidavit or otherwise that they have
not made a previous filing.
Surelary CHANDLEll lo Commisn;mn-:WILLIAMSON, Aug-rut 7, 1876.

I have considered the case of Jonas B. Gladfelter vs. Lafayette K.
Wren, involving the right to the S. E. ¼ of Section 22, Township 26,
Range 6 East, Wichita, Kansas, on appeal from your decision of February 14, 1876, adverse to Wren.
The facts as shown by the evidence justify your decision, which is affirmed.
I would call your attention to section 2261 of the Revised Statutes, in
which more than one pre-emption filing is prohibited. Parties who apply
to make entry of lands under the provisions of the pre-emption law,
should be required to show by affidavit, or otherwise, that they have not
violated the restriction in said section.

GENZEL vs. GSCHWEND.
Sett/munt.-A filing before settlement is premature, unauthorized, and a nullity.
A,ting- Secretary BELL lo Commisn'onn- WILLIAMSON, Aug-rut 31, 188o.

I have considered the case of Johann G. Genzel vs. John Gschwend,
Jr., involving the N. ¾ N. E. ¼, and N. E. ¼'of N. W. 3(, of Sec. 32,
and the N. W. _¼ of N. W. ¼ of Sec. 33, Twp. 15 N., R'..15 W., San
Francisco District, California, on appeal by the plaintiff from your decision of February 28, 1880.
,
.
The township plat was filed in the local office September 8, 1868. The
land in contest is unoffered. Both parties claim under the provisions of
the pre-emption law.
Genzel filed for said tracts April 28, alleging settlement thereon April
25, 1876.
Gschwend filed for said tracts October 10, alleging settlement thereon
September 16, 1876.
At the two trials of this contest held respectively April 4, 1877, and
June 19, .1879,· Genzel failed to prove any act of settlement prior to the
filing of his declaratory stil.tement.
,
So far as the testimony shows, the first work done upon the land, by or
for him, was done in the month of May, 1876. By law, he was required
to make known his claim in writing to the Register "within three months
from the time of settlement."
(Sec. 2265, Revised Statutes.) He was
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not authorized to file before settlement. Indeed, before settlement, be
had no claim to make known. His filing was premature, unauthorized,
and a nullity (Lansdale vs. Daniels, 10 Otto 113).
But if Genzel's filing had been valid, the testimony shows that he has
not inhabited and improved the land within the intent of the law.
Gschwend shows qualifications as a pre-emptor, and compliance with
the requirements of the pre-emption law as to settlement, filing, erection
of a dwelling house, and inhabitancy and improvement of the land ;
and he should be allowed to enter the tracts in contest, upon making the
further proof required by law.
Your decision holding Genzel's filing for cancellation is, therefore,
affirmed.

HULL vs. HA WK.INS.
Ctmstrl4etitmof La-Adwru
Rigllts.-Where the government alone is concerned the
land laws will be liberally construed, but where adverse rights are involved strict construction of the statute will be maintained.
Filing-Settlnnmt.-A
pre-emption filing made prior to the date of alleged settlement
is not in accordance with the pre-emption law.
Decisions in Shaffer vs. Osterland and in White vs. Kennedy compared.
Acting Commissitmer ARMSTRONG to Relf, and Ree., Wiellita, Kansas, 7an. 20, 188o.

I have examined the contested case of Wm. G. Hull vs. Lucy Hawkins, forwarded with your letters January 9, 1878, and involving title to
the E. ~ of the S. E. ¼, and the W. ¼ of the S. W. ¼, of section 32,
township 29 S., Ran~e I W.
The records of this office show that Wm. G. Hull filed declaratory
statement 10,136, August 1, 1874, alleging settlement May 31, 1874, and
that Lucy Hawkins filed declaratory statement 14,425, September 24,
1877, alleging settlement September 22, 1877, both for above-described
tract of land.
·
The testimony shows that plaintiff is a single man, over the age of
twenty-one years, and settled on the land described about the 31st of
May, 1874. In December, 1874, he moved a house on the land, to which
he has since built an addition. He has broken about seventy-five acres
He claims to
of the tract, and his improvements are worth about $400.
have made it his continuous residence since the initiation of his claim,
and although this point is contested by his adve~ry, it is not seriously
controverted, as he proves a residence there most of the time, and that
his absence was caused by the fact that he was compelled to work around
to some extent for a livelihood, being poor in this world's goods and in
need of money. His improvements and cultivation are sufficient to attest his good faith and desire to comply with the requirements of the law.
Lucy Hawkins is a single woman, over the age of twenty-one years,
and a citizen of the United States. She alleges settlement on the tract
September 22, 1877, and that she followed up said settlement by moving
a house thereon about the 5th of October, 1877, and taking up a residence
therein about the 25th of October, 1877, where she has continued to reside up to the date of hearing.
·
The principal ground of attack against the claim of Hull is that his
time for proving up a1'd making payment expired on the last day of February, 1877, and that after that date the land was open to pre-emption by
any other qualified pre-emptor.
The only objection u~ged against the claim of Hawkins is that she failed
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to make settlement, cultivation, or improvement ot1 the land prior to the
date of filing.
The first is a fact of record, and needs no analysis. The second is to
be determined by the evidence adduced upon the trial, and it is proper
at this point to analyze it.
The defendant produces two witnesses-one of them a brother-in -law,
and the other a nephew-who swear positively that a load of stone was
hauled and deposited on the land in contest, in the immediate vicinity ot
the spot where defendant's house now stands, on the 22d of September,
1877 ; and this is the only act of settlement which is sought to be established by her prior to the building of her house on or about October 5,
1877. The stones were of a light color, of the limestone species, and it
does not appear that there were any intervening obstacles to an open and
unobstructed view of tnem,· and they could be seen at a distance of several rods by a person in search of them.
.
The only person outside of the family connection who testified for the
defendant is George Duncan, and he swears that he was over the ground
on the 2d or 3d of October, 1877, when he discovered the load of stones
at or near the place designated by the other witnesses, and on or about
-the 5th of October assisted in moving the house of defendant on the
premises in dispute, when the said stones were used in constructing the
foundation for the house. This is the sum and substance of all the testimony adduced by the defendant in relation to any act of settlement on
her part prior to the date of her filing: The two former witnesses testifying to the actual hauling and depositing of the stone on the disputed
land, and the latter by inference to the fact of their continuance on the
land until the house was located thereon.
Under ordinary circumstances, this evidence would appear conclusive
of the fact sought to be established, but the opposing evidence is so strong
that it throws a dark shadow of doubt over the transaction, and leads
almost conclusively to the establishment of a negative.
In the first place, the two all-important witnesses are relatives of the
defendant, and cannot be considered as entirely divested of interest in
the issue of her claim.
They give such a magnitude to the monument of settlement, and such
character to its appearance, that the most casual observer might have
noticed it and possibly have divined the intent of its presence.
George Duncan, one of her witnesses, says that he guessed at the intent
of the monument, and assigns no other reason for it than that he knew
she had filed for the land.
.
·
The negative testimony is from three disinterested witnesses, in connection with that of the plaintiff himself, who went upon the land on the 3d
of October, 1877, for the express purpose of discovering any evidences of
settlement thereon. They instituted a systematic hunt, and explored every
nook and cranny of the claim, espetially that portion of it upon which the
house of defendant is located, and failed to find anything that even approximated the character of a stone-pile.
The defendant has even deprived herself of the opportunity for a suggestion that the stones might have been removed clandestinely by an adverse party from the land at some period between the 22d of September,
1877, and the 3d of October following, as she presents the witness
Duncan for purpose of showing their continuous presence during the
whole period.
In this view of the case the testimony of Duncan becomes of vital im-
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portance, because if the stones were not upon the land on the morning of
the 3d of October, it must be inferred, indeed the only legal inference
from the testimony of the defence is, that they were not there prior to
that time.
He swears that there was a small wagon-load of the stones, and that
they were deposited in the midst of some high grass and sunflowers; that
some of the stones were twelve by fifteen inches in size, and others might
be a foot square; that they ct'luld be seen from the house, which was two
or three rods distant, and when he first discovered them he "drove right
up" to them.
Now here was a monument, which from its very nature must have been
observable from a very considerable distance, and after Duncan had been
there with the vehicle in which he " drove" among the high grass and
sunflowers, the surroundings must have been such ·as to attract the attention of the most casual passer-by; and yet four men on the same day, with
no other object in view than the discovery of something of this nature,
and after the most careful scrutiny, were utterly unable to find a semblance
of it.
The fact, therefore, of the existence of the stone on the land within the
prescribed period alleged is full of doubt, with all the possibilities in favor
of the negative.
It will be observed that the main point to be determined in this case
is whether or not a pre-emption filing made prior to the date of alleged
settlement is in accordance with the provision of the pre-emption Jaw.
If the affirmative of the proposition be established, then the defendant's
right to the land would adhere by reason of the expiration of the time in
which the claimant was obligated under the law to make his proof and
payment. If the adverse of the proposition is sustained, then the claimant, in the absence of any legal adverse claim, would embrace the opportunity offered under the rules of public policy adopted hr. the government,
and make his proof and payment outside of the prescribed legal period.
In a decision rendered by this office, July 12, 1876, in th~ case of Shaffer vs. Osterland, it was held that Shaffer, although he did not settle until
over six months after filing, had a better right to the land than Osterland, who made a Timber Culture Entry some time after Shaffer's actual
settlement. 'This decision was affirmed by the Hon. Secretary of the
Interior, both as to law and to facts, June 6, 1877. In a subsequent decision of the Hon. Secretary of the Interior, rendered September 10,
1878, in the case of White vs. Kennedy, it was held that, "A pre-emption
filing made'with an allegation of previous settlement, which in fact was
not made, is in derogation of law, and fraudulent. . It is not conse9..uently
a right recognized by the statute, and does not constitute a valid preemption claim.''
·
Now, although these decisions seem pn·ma fade to conflict to the extent of an express contradiction, they are reconcilable upon the ground
that the former refers to the act prior to the inception of an adverse settlement, and the latter to the act as between adverse claimants whose
qualifications may be upon an equality in respect to other requirements
of the law.
It will not be denied that the Jaw as to filing upon lands not yet proclaimed for sale at the date of settlement is mandatory, nor that a failure
to comply with the mandate under a strict construction of the law is
illegal, and therefore voidable. But there is a wide distinction between
illegality and fraud. For instance:
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In the case in which the former decision was rendered it was shown
that before the initiation of an· adverse claim, the party made his settlement, although subsequent to his filing, and the government construed
his laches into a species of negligence, and cond9ned it ; but in the latter decision, where it was shown that the party was endevaoring to establish a fact which had no exi$tence in fact, and by deceit to work an
injury to an adverse party in interest, then the taint of .fraud obtained
and the act became fraudulent.
In this light the harmony of two decisions is restored and the policy of
the Government exemplified, that where it alone is concerned liberality
is the rule, but where adverse rights of third parties are involved, a strict
construction of the obvious meaning of the statute must be maintained.
Therefore, as this case falls directly within the purview of the latter decision, the claim of Hawkins is invalid and void, and held for cancellation, and the entry of Hull will be allowed upon his making proof and
payment to your entire satisfaction.
You will notify all parties in interest of the purport of this decision,
and instruct them that appeal, if takeri, must be filed in this office on or
before March 31, 1880.

STANLEY vs. FAIRCHILD .
.Dedaratory Statmwrt.-The
filing of a Declaratory Statement before settlement does
not invalidate a right in the absence of an adverse claim.
A,ting Cnnmissioner BAXTERto Reg. and Ru., Wid1ila, Kansas, May 3, 1876.

I have considered the case of Edwin Stanley vs. Marshall B. Fairchild,
involving the right to enter the N. W. fr'l ¼ Sec. 6, T. 22 S., Range
3W.
.
It appears that this tract was previously covered by homestead entry No.
4394 of David C. Smith, which was cancelled by letter " C" from this
office, January 6th, 1876, and the letter of cancellation received at ·your
office January 12, 1876, at 9 o'clock a. m.
The cancellation of Smith's homestead entry became effective from the
date of its receipt at your office. The record shows that Fairchild filed
his D. S. No. 3253 for said land, January 12th, 1876, alleging settlement
same day: that Stanley filed D. S. 3257 January 14th, 1876, for same
land, alleging settlement January 12th, 1876·.
It appears from·the evidence taken before you that Fairchild's D.S. was
presented at your office by his attorney January u, 1876, at 9 o'clock a.
m., immediately upon the receipt of the order cancelling Smith's homestead entry. It also appears that Fairchild did not go upon the land in
question, or commence the improvement thereof, until January u, .1876,
at 12 o'clock m., three hours after the filing of his D. S. No actual settlement having preceded the filing of Mr. Fairchild's D.S ., the same was
illegal and is held for cancellation.
Stanley shows good faith, and the land is awarded to him.
Your decision is therefore affirmed.
.Ading Se,relary GottHAM to Cofllfllissioner BUllDETT,Odo6er 25, 1876.

It appears that the legal settlement of Stanley preceded that of Fair
child by a few hours only, but in time to give him the better right.
Fairchild filed his declaratory statement by an attorney January 12 at
9 a. m., alleging settlement the same day, and as stated above his actual
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settlement was made at 12 o'clock on that day. As the filing preceded
the settlement, you decided that the same was illegal, and held it for cancellation. The consideration of this point is not necessary for a determination of the case in. question, but as it forms a part of your decision
it must be reviewed. Following the plain interpretation of section 2265
of the Revised Statutes, it would seem that no provision is made for the
filing of a declaratory statement prior to settlement; but does it follow
that a filing so made is illegal to the extent of defeating the claim, in the
absence of a valid adverse right, provided it is followed by immediate settlement and other compliance with the law?
The right of pre-emption is based upon settlement, which is notice to
the world of a claim, and by law a filing is-made not only a notice, but
a protection to the settler.
·
A filing without settlement does not constitute an appropriation of the
land, neither does it withdraw the same from other entry. No one is injured by the existence of a filing, neither should the rights acquired 'by
actual settlement be denied by reason of the existence of such filing. If
two actual settlers claim the land, he who complies with the requirements
of the statute has the better legal right. He who files subsequent to settlement has protected himself by a strict compliance with the law, while
he who filed prior to settlt:ment has failed to do so. In the latter case,
the settler's action not being authorized by law, his claim must yield to a
valid adverse one. But this reasoning does not apply in the case where
there is no valid adverse claim. Here the question is one between the
government and the settler-who should be encouraged rather than impeded by technicalities, when a substantial compliance with the law has
been made. These views are, I think, in conformity by analogy with
those expressed by the Supreme Court in the case of Johnson vs. Towsley, 13 Wall, p. 90, on the subject of pre-emption filings. In the case
above cited of the two adverse claimants, if he who filed prior to settlemen; makes application subsequent to said settlement to file, as authorized by law, within the time required to take such action, he is protected.
It has been the practice of your office to require that settlement should
precede a filing; and while I do not think that a claim is rendered invalid
by a prior filing alone, yet the rule specified is based upon sound policy,
and the views'above expressed are not intended to authorize a change of
that rule. Each case should be determined upon its merits, and the
want of good faith in a settler should be a sufficient reason for rejecting
his claim.
Your decision awarding the land is affirmed.

COAD vs. FITCH.
Filings "" UnD/ftnd Land .-The uniform construction given to the "three months"
time required" by the 5th section, Act of March 3, 1843, within which pre-emption
filings on unoffered land may be made, is tl,ru ca/mdar montl,s, not ninety da.1s.
Acting Surtlary COWEN lo Commissiontr DRUMMOND, Stpttm6tr 6, 1873.

I have considered the case of Marcus M. Coad vs. William S. Fitch,
involving the right to the S. E. '¾Section 2, T. 1, R. 18 W., unoffered
land, Lowell (formerly Beatrice) district, Nebraska.
Fitch, October 16, 18711 made homestead entry of the tract.
Coad, October 19, 18711 filed D. S. for the land, alleging settlement
July 20, 1871.

PRE-EMPTIONS.

577

The evidence establishes, and there is no dispute concerning Coad's
fides.
The only mooted point is, was his filing in time?-if in time, his claim
antedates and must prevail against that of Fitch .
The settled and uniform construction given by your office to the
" threa months" time prescribed by the fifth section of the act of March
3, 1843 (5 Stat. 619), within which pre;emption filings on unoffered
land might be made, is lhru calendar months, and not ninety days.
This, I think, is the correct construction.
Coad's filing was in time, and he should be permitted to complete his
claim. Fitch's entry, bein~ _inconflict therewith, must be cancelled .
~"1U1

VETTEL vs. NORTON.
Certificate of Cwen,mmt Ojfiur.-Where a pre-emptor filed a declaratory statement for
a tract o( land that had been "offered," but received a certificate from the Re1,>isterof
the Land Office that the land was" unoffered," and did not prove up within the time
limited by law for offered land, such party has a right to depend upon the certificate
of the Government officer, acting within the scope of his authority, and that the law
will protect him.
Secretary KIRKWOOD lo Commissiotur McFARLAND, Duem/Jer 19, 1881 .

I have considered the case of William Vettel vs. Michael Norton, involving the E. ¾ of the S. W. '¼and the S. ¾ of the S. E. ¼ of section
8, Township 24 N. , R. 1 W., Marysville, California, on appeal by Norton
from your decision of April 29, 1881, holding his entry for cancellation,
and awarding the land to Vettel.
··
The · record shows that Vettel filed declaratory statement January 2,
1878, alleging settlement December 31, 1877, and that Norton made
homestead entry for the same tracts March 22, 1879.
The land was "offered" June 3, 1861, and under section 2264 R. S.,
Vettel was required to make his proof and payment within twelve months
from the date of his settlement. Upon the day of his filing, the Register issued to him a certificate wherein he stated that the " land has no/
been offered at public sale;" to which certificate was a foot-note stating
that, for "offered " lands, proof and payment must be made within
twelve months from the date of settlement; but if the land has not been
offered, the settler has thirty months within which to enter and pay for it.
Relying thereon, as he was justified in doing, Vettel did not offer his
proof and payment until about fifteen months from the date of his settlement; and after the'entry of Norton, when he was first advised of the
erroneous statement of said certificate, and immediately made such applition. He has a house and other outbuildings, about 140 acres broken, 70
acres under cultivation. Norton has erected a small cabin in one corner
of the land, but has no other improvements.
·
Strictly, Vettel failed to comply with a requirement of the law, and in
the presence of a valid adverse claim, his filing would be subject to forfeiture. Although he was presumed to know of the proclamation of the
President offering this land for sale, and that he was required, under section 2264, to make his proof and payment within twelve months from his
settlement, that presumption was overcome by the statement of an official
certificate that the lands were ''-unoffered," and that he could make his
proof and payment within thirty months. The Register was authorized
to certify to the status of the lands. The certificate was issued for the
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sole and express purpose of instructing and protecting him in his duties
and rights; and he is fairly within the ruling of the Supreme Court in
the case of Lytle vs. The State of Arkansas (9 How. 314), that if an individual fails to attain his rights by the misconduct or neglect of a public
officer, the law will protect him. His failure to make proof and payment
within the required time was not from !aches on his part, but from an
erroneous statement of an officer of the Government, acting within the
scope of his authority . Having trusted to said certificate, he should not
now be made to suffer therefrom, and lose his valuable improvements.

BOUND BY HIS FILING .
In case of Isaac H. Zook vs. Henry Brown, involving land in the Sacramento, California, land district, it' was held by Secretary Delano, June
5, 1875, that a pre-emptor is bound by the filing upon which he goes to
trial, and if it does not include the land resided upon, it is fatal to his
claim. He cannot amend.

DAYID A. SNYDER .
A,,m,dmmt .-A declaratory statement can be amended only in case of mistake or mis•
description.
·
Commissio,ur BURDETTlo Reg. and Rec., Kirwin, Kansas, Sept. 30, 1875.

I am in receipt.of your letter of the 18th, transmitting the application
of David A. Snyder to change his D. S. No. 1726 for the S. ¼ N. E. ¼
and N. ¼ S. E. ¼, section 4, Twp . 8, Range 14, to the S. E. 3( section
4. In said application It is not alleged that an error was made in said
D. S., or that he had any improvements upon or had ever claimed the
land he wished to add to his filing, and the •only plea for said change is
that his "claim may be supplied with stock water." Therefore his application cannot be allowed.

F. L. GOINGS.
Swamp Land.-Where a party filed on land not habitable for agricultural purpo-, but
which was clearly swamp land, a second filing will be allowed on land properly agricultural in character.
Aeling Commissioner BAXT&tllo Reg. and Rec., Maryw ille, Cal., Septnn6er 18, 1877.

In the matter of the application of F. L. Goings to make proof and
payment under his second filing, the following appear to be the facts:
Goings filed D. S. 9226, April 1st, 1874, for N. W. 3(, Sec. 34, 13
N., 3 E., and voluntarily relinquished his right thereunder March 28th,
1_876,on account of the frequent overflow of the land.
Goings, as appears, resided upon and endeavored to utilize the land,
in the cultivation of wheat and barley, for about three years, without success, his crop each year havin~ been "drowned out." That he built a
levee, from two to four feet htgh, in connection with contiguous claimants, hoping thereby to so reclaim the land as to maintain a residence
thereon and render it of use for purposes of agriculture; this enterprise,
however, had not the desired result; the water from streams in the
vicinity continuing to overflow the land to a depth of from three to four
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feet during the wet seasons, which occurred three and four times a year,
at which times he was obliged to use a boat to go about his claim.
August 12th, 1876, Goings applied to file and did file for N. E. j(,
14, 33 N., 4 W. (D. S., 10,377), alleging settlement' July 12th, 1876;
such filing, you report, being inadvertently allowed under former practice. of your predecessor, and a misapprehension of the present law; as
included in Sec. 2261, Revised Statutes.
Mr. Goings has made many valuable improvements on, and cultivated
about 50 acres of his present claim, and has made it his exclusive home
since the date of alleged settlement. His good faith is therefore established.
The land for which Goings originally filed does not appear to have
been heretofore claimed by the state as swamp, but upon the statements
presented it most clear!y falls under the designation of "swamp land ; "
and not being habitable for agricultural purposes, the filing of Mr.
Goings, on said land, will not therefore be held to bar his right of entry
in the present case, on the land now claim~ by him, and you will therefore allow his entry, providing no further objection appears.

DEWITT C. BROWNELL.
Smmd Filing-.-Secti.on 2261 Revised Statutes forbids second filings where the first is
legal.
Formal Aut.4ority.-Local officers are directed to allow no second or amended filings
without first submitting the facts to the Commissioner of the General Land-Office, and
after receiving formal authority for such action.
·
Commissionw WILLIAMSON to Reg-. and Re,., Susanville, California, April 18, 1877.

In the matter of pre-emption cash entry 912-Dewitt C. Brownell, N.
W. j( of N. W. j( 9, S. W. j( of S. W. ½( 4, and S. E. ½( of S. E. ½(
5, 38 N., 7 E., it appears that claimant filed his original D. S. 1099 fo~r
N. ¼ of N. W. j( 9, June 4, 1874, the remainder of his present claim
being at that date covered by D. S. 971, November 6, 1873, I. W. Gibbins, subsequently, June 17, 1874, relinquished.
Upon a showing by said Brownell that he had valuable improvements
on the tracts covered by Gibbins' filing, and conflict being then removed,
you allowed him to file amended D. S. 1219, December 4, 1874, for the
land first described, under which filing he entered October 7, 1876.
Section 2261 of the Revised Statutes, prohib its second filings where
the first is legal (circulars, June 17, 1875, and May 18, 1876, page 13),
and Brownell's first filing appears to have been in all respects legal, while
his second or amended filing must necessarily be illegal by strict construct ion.
The Revised Statutes were approved June u, 1874, and the general
instructions of this office, under such revision, were issued June 17, 1875.
During this inlen ·m , Brownell filed his said amended D.S., and having
so amended under former practice and prior to the promulgat ion of instructions now in force, his entry will be submitted to the "Board" for
confirmation, under section 2450, Revised Statutes, as an equitable case.
I take this occasion to direct, however, that you allow no amended or
second filings under any circumstances, without first submitting the facts
to this office, and after receiving formal authority for such action .
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MINOR vs. BRIGGS.
One Declaratory Stntemmt .-But one pre-emption right is extended to the IICttler,and
only one declaratory statement can be legally filed by the same party.
Secretary ScHURZ to Commisn"onerWILLIAMSON, /u11t 2, 1877.

.I have considered the case of William H. Minor vs. S. F. Briggs, involving the S. ½ of S. W. ¼ and N. ¾ of S. W. ¼, of Sec. 7, Twp.
6 N., R:2 E ., H. M., Eureka, California, on appeal from your decision
of Dec. 16. 1876, rejecting the claim of both and holding their declara tory statements for cancellation .
The claims are based upon second declaratory statements filed for the
same tract of land-the prior filing having been cancelled for non -compliance with the law. It is contended by counsel for claimants, that a
second filing for the same tract is not prohibited by section 2261 of the
Revised Statutes, which provides that " No person shall be entitled to
more than one pre-emption right by virtue of the provisions of section
2259; nor where a party has filed his declaration of intention to claim
the benefits of such provisions, for one tract of land, shall he file at any
future time a second declaration for another tract . 11
But one pre-emption right is extended to the settler, and.the filing of a
declaratory statement is an essential feature of that right. If a settler
may file a second declaratory statement for the same tract of land, he may
file a third or a fourth, and in this manner retain the possession, and the
right to purchase the tract, for a long series of years, without making actual payment for the same; a proceeding not contemplated by the statute,
and in violation of its letter and spirit .
Your decision is, in my opinion, in accordance with the proper construction and interpretation of the statute, and is affirmed.
MARIA STEVENS .
One Filing.-A settler can make but one legal filing under the pre-emption laws.
Commissioner WILLIAMSON lo W. P. DUNWOODY, Washington, D . C., Alar,:/, 261 1877.

D. S. No. 12,365 by Maria Stevens (who is the mother!in-law of
Bruhn) embracing the same tract, was canceled the 9th ult., she having
left the land and returned to her former home (Chicago), after filing a
relinquishment of the said D. S.
You ask that Bruhn ma.y be reinstated in his filing, or that he be
allowed to file a second D. S. for the same tract. In case I decline to
review that portion of my decision, you ask that Mrs. ·Stevens may be
allowed to withdraw the relinquishment made by her, and that slu may
be reinstated in her filing. You ask for a review of said decision upon
t~e ground that the parties followed the advice of their counsel, and consequently they should not be held responsible for the mistakes, if any
were made; that under the decision of the Supreme Court in the case of
Johnson vs. Towsley, 13 Wall., p. 90, and Copp's Land Owner for October, 1876, page 100, a person was prohibited from filing a second D.
S. on land which had been offered only; that the act of 1843 is to the
effect that when an individual had filed under the late pre-emption law
his declaration to claim the benefit of said law for one lra,I, it shall not
be lawful for the same individual at any future time to file a second declaration for another Ira,/; "that the right of .making a second filing for
the same tea,/ has nc::verbeen raised, nor has it been contemplated in
the legislation upon the subject."
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The ~ition taken by you in the premises is not tenable, and the application supported by your arguments· upon the above-mentioned points
cannot be entertained by this office.
•
As Mrs. Stevens has left the State of Kansas after relinquishing her
right to the land she filed for, she cannot be re~stated in her filing
upon the present showing. Upon proof being presented in a reasonable
time of her return to the land and her bona fide intention of complying
with the law, an application to that effect will be entertained.

WILLIAM L. PHELPS. '
&eMJd Filittg-.-In the absence of advene rights, a party may file a second declaratory
statement for the same tracts.
·
Cumens vs. Cyphers, California Supreme Court, quoted at length.
Sunlary KIRKWOOD lo Commissioner McFARLAND, Nov. 17, 1881.

I have considered the appeal of William L. Phelps from your decision
of April 6, 1881, rejecting his application to enter certain lands in the
Kirwin Land District, Kansas.
It appears that Phelps filed declaratory statement November 16, 1871,
upon certain tracts in sections 8 and 9, Twp. 7 S., Range 14 W., which
he afterwards relinquished under advice that his pre-emption right would
not thereby be lost; and that there.after, on December 20, 1879, he made
another filing upon certain tracts in said section 8, which embraced the
N. E. ¼ of the N. E. ¼ thereof, which was included in his former filing.
.You reject this second filing upon all the tracts, for the reason that the
same is prohibited by Section 2261 R. S., which provides that "No person shall be entitled to more than one pre-emption right, by virtue of the
provisions of Section 2259; nor where a party has filed his declaration of
intention to claim the benefits of such provisions for one tract of land,
shall he file, at any future time, a second declaration for another tract ."
The right of a person to make a second pre-emption filing upon the
same tract was considered by the Supreme Court of Califotnia, at the
October term, 1880, in the case of Cumens vs. Cyphers (Pacific Coast
Law Journal, December, 1880), in which it was said:
"We do not understand this section (2261) as prohibiting the filing of
a second declaratory statement for the same land, when, by reason of defects, or any other reason, the first declaratory statement has become unavailing, and there has intervened no right of any third party. The section in question contains two prohibitions.• The first is that 'No person
shall be entitled to more than one pre-emption right by virtue of the provisions of Section 2259.' It is contended on behalf of the respondent
that by this is meant that where a person has once filed a declaratory
statement for one tract of land, he shall never afterwards file another
statement for the same or any other tract. If this be the meaning of the
first prohibition contained in the.section, it is plain there was no occasion
for the second found in it; for the first, under this construction, would
effectually accomplish the same end. But Congress could not have meant
this when it said that ' No person shall be entitled to more than one preemption right, by virtue of the provisions of section 2259;' for in the
same section it proceeded to make provision for such a case in the words:
'Nor where a party: has filed his declaration of intention to claim the benefit of such provisions for one tract of land; shall he file at any future time
a second declaration for another tract.'
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"In our opinion the meaning of the section is very plain. ~y its first
clause Congress intended to declare, and did in effect declare, that no
person shall be entitled to enter with the Register, and thus acquire from
the Government, under the pre-emption laws, more than one tract of
land. This is what l'e understand is meant by the declaration that no
person shall be entitled to more than one pre-emption right by-virtue of
the provisions of section 2259. But it had been found by experience that
this prohibition alone was not · sufficient to protect the Government from
imposition ; so Congress added another-' nor when a party has filed his
declaration of intention to claim the benefits of such provisions for one
tract of land, shall he file at any future time a second declaration for
another tract.'
.
"The abuses intended to be remedied by this last provision, the substance of which was also embodied in the act of 1843, were pointed out
by the Supreme Court of the United States in the case of Johnson vs.
Towsley, 13 Wall. 89. It cannot be said that tlte reasons that existed for
prohibiting a party who had once filed a declaratory statement for one
tract from afterward filing a second statement for a11Dtht:rtract, existed in
a case where the party, for any reason, should desire to file a second statement for the same' tract, in the absence of the interposition of any rights
on the part of any third person. At all events, we find no prohibition in
the statute in the last-mentitmed case."
I have quoted at length from this decision because the views therein expressed seem to me a correct interpretation of section 2261, and should
be the rule of your office. I therefore modify your decision, and permit
Phelps to enter N. E. :,{ of N. E. }.( of section 8, if he shows a compliance with the pre-emption law, and if there is no adverse claim, and affirm
it in respect to the other tracts named in his filing.

STUART vs. PENTLAND.
Illegal Filini,-A pre-emption filing made in violation of law does not constitute the
exercise of a pre-emption right. Such a filing has no legal effect, and the party thereby
neither loses nor gains any rights.
Morlgage.-A mortgage of land filed upon by a pre-emptor, and outstanding at date of
entry, defeats his right. (See June, 1882, Land Ownn-.)
Secretary .SCHURZ lo Commissioner WlLLIAMSON,January
31, 1881.

It appears that Pentland filed pre-emption declaratory statement No.
3,928, for the W. ¾ S. E. ¼ and E. ¼ S. W. ¼ of the said section on
June 1, 1870, alleging settlement April 4, 1868, and on June 24, 1873,
he was permitted, in accordance with the decision of my predecessor,
Hon. C. Delano, April 8, 1873, to enter the same, as per cash certificate
No. 5,209.
On November 18, 1874, my said predecessor ordered a re-hearing of ·
the case; and on consideration of the testimony, my predecessor, Hon.
Z. Chandler, rendered a decision, on January 20, 1877, pursuant to which
you ordered a further hearing.
The testimony shows that H. B. Pentland, and his brother, T. B. Pentland, purchased the possessory right to the tract in dispute, with other
land, from a former occupant, in 1868, and that on May 31, 1870, Thos.
B. Pentland transferred his interest in the land to his brother. It also
appears that on May 24, 1872, the two executed a mortgage upon the
land in dispute, with other land, to the Stockton Savings and Loan Soci-
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ety, in security for payment of their promissory note to said society for
the sum of $:a,ooo. This note was not paid, nor the mortgage released,
until January a7, 1877.
.
The mortgage was therefore outstanding at the date of H. B. Pentland's entry.
Section 2262 Revised Statutes requires a person, before claiming the
benefit of the pre-emption law, to make oath , * * * "that he has
not, directly or indirectly, made any agreement or contract with any person whatsoever, by which the title which he might acquire from the Government of the United States should inure, in whole or in part, to the
benefit of any person except himself; and if any person takin~ such oath
swears falsely in the premises, he shall forfeit the money which he may
have paid for such land, and all right and title to the same. "
!fhe oath of Pentland, in this respect, is among the files of the case.
It has been uninterruptedly held by this Department in the construction
of this section, that a mortgage of land filed upon by a pre-emptor, and
outstanding at the date of his entry, under which title to another person
might result, would defeat his right of entry.
In my predecessor's decision of this case, January 20, 1877, he said:
"If the mortgage was unsatisfied at the date of his (Pentland's) entry,
* * * his claim should be rejected." See also Swift vs. California &
Oregon Railroad Company. ( CQpp'sLand flwner, Dec., 1875.)
The case of Pentland is clearly within this rule, and I affirm your decision holding his entry for cancellation.
Stuart filecl pre-emption declaratory statement No. 3,930 for the S. E.
¼ of said section, June 2, 1870, alleging settlement December 15, 1866.
1:t'hefacts respecting the settlement, residence, cultivation, and improvement of the land by the two parties, were adjudicated by my predecessor,
who held that " Stuart had the better right so far as prior settlement and
improvement are concerned.;" but it subsequently appearing that, at the
date of his filing, Stuart was the owner of 320 acres of land in the State
of Te~
it was held by your office that he was not a qualified pre-emptor, and that his filing should be cancelled.
This disqualification having be~n removed to the satisfaction of my
predecessor, he held, in his said decision of January 20, 1877, "that if it
appears that he made a legal application to file, prior to the date of the
adoption of the Revised Statutes, (June 22, 1874,) his filing should be
received as of the date of his application."
There is evidence tending to show that on more than one occasion,
Stuart or his counsel applied, verbally, at the local office, to make such
filing prior to that date. But the proof is not conclusive, nor is it of
record.
The first record evidence of his filing, subsequently to the removal of
his. disqualification, was on January 31, 1876. This application was rejected for the reason that a portion of the land applied for was covered
by Pentland's cash entry.
You decided that, having failed to file a legal declaratory statement
prior to said adoption, when ·there was no limit to the number of filings
Stuart might make for unoffered land, the prohibition of section 2,261
Revised Statutes now operates to prevent such filing.
I think this was erroneous.
Section 2261 provides that "No person shall be entitled to more than
one pre-emption right by virtue of the provisions of section 2,259; nor
where a party has filed his declaration of intenti?n to claim the benefit of
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such provisions for one tract of land, shall he file; at any future time, a
second declaration for another tract."
Section 2259 authorizes every person (upon the conditions named) * •
to enter * * any number of acres not exceeding one hundred and sixty *
upon paying to the United States the minimum price of such land."
Section 2262 requires that, before any person is allowed to enter lands
under the pre-emption laws, he shall make oath • * * " that he is not the
owner of three hundred and twenty acres of land in any State or Territory ." "" * * Although a filing or entry, correct in form, is held to be
pn ·ma facie evidence of a valid claim, yet whenever the invalidity thereof
appears, it relates back to the date of such filing or entry, and draws with
it all subsequent proceedings.
On June 1st, 1870, Stuart was not a qualified pre-emptor; and as he
never (according to the evidence) applied to amend his filin~ of that d:rte,
or to make a new filing, prior to January 31, 1876, all of his proceedings
between those dates are illegal and void.
·
The principle involved is similar to that in the case of Thomas Thompson
(Copp's L. L., 229), where it was correctly held by your office, that the
homestead entry of a minor, not the head of a family, is void ab initio, but
does not exclude him from making a legal entry on attaining his majority.
So, the filing of Stuart, illegal by reason of his disqualification, was not
a bar to a subsequent legal• filing upon removal of such disqualification.
A person cannot acquire pre-emption rights through illegal acts . It is
by compliance with the requirements of the law only that he becomes a legal pre-emptor. If, by non-compliance with such requirements, he has never acquired such rights, he has none to forfeit. An
illegal act is a legal nullity; and hence, Stuart's filing of June 1, 1870which was wholly illegal and void-and all his acts thereunder, are of no
legal effect. He neither gained nor lost any pre-emption right thereby.
That filing was not the exercise of pre-emption rights, because it was in
violation of the law which confers such rights, and void ab inilio.
In the case of Lansdale vs. Daniels (Land Owner, V. 6, p. -195), the
court held that a pre-emption declaratory statement, unreasonably filed,
was worthless. Certainly, in my judgment, one illegally filed merits no
higher consideration, and secures no right.
Stuart's first legal filing was on January 31, 1876. He then first became a legal pre-emptor under the law, and his rights must be considered
as of that date, without reference to his former illegal act. It is immaterial that his application of that date was rejected, because "where an
individual in the prosecution of a right does everything which the law requires him to do, and he fails to attain his right by the misconduct or neglect of a public officer, the law will protect him." (Lytle vs. Arkansas,
9 Howard 333.)
"There is no difference in principle between a,case where a filing has
actually been placed upon record * * * and a case where the filing has
been offered and rejected. * * * The right of the claimant is the same ;
his offer to file and its rejection has the same effect as though his filing
had been accepted." (Duffy vs. N. P. R; R. Co., Copp, July, 1875.)
At the date of this application there was no other claim to the tract,
except that of Pentland, which was illegal for the reason stated. It is of
no consequence that it was not filed within the time required by statute,
from the date of his settlement, because under the ruling in the case of
Johnson vs. Towsley (13 Wallace, 73), there was not at the time a valid
adverse claimant, and th~re does not now appear to be.
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Your decision holding the filing of Stuart for cancellation is therefore
reversed, and he will be permitted to enter the tract, upon compliance
with the requirements of the law.

FRENCH

vs. TATRO.

&eond Filing.-To allow a second filing by one who knew his first filing was illegal, and
who claims to be benefited by the illegality of his first filing, would be allowing a party
to take ad vantage of his own wrong, and encourage others to wrong-doing, by removing
the penalty therefor.
Manifest Equities.-A second filing may be allowed where the first one was made,
through no fault of the settler, and the equities therein must be manifest.
Filing 6y Minf»".-A second filing is allowed in case of a minor, a 6ona fide settler, on
becoming of age, as an amendment, to correspond with the facts of his legal settlement,
provided there is no adverse claim.
Secretary CHANDLER. to Commissioner \VILLIAMSON, Du. 18, 1876.

I have consider the case of D. E: French vs. Francis Tatro, involving
the right to the S. W. ¼ of Section 28, Twp. 5, Range 14 W., Concordia, Kansas, on appeal from your decision of May 10, 1876, a,dverse to
Tatro.
.
It is difficult to arrive at a satisfactory conclusion with reference to the
exact age of Francis Tatro, but from the evidence submitted, I agree with
you in the conclusion that he was not of legal age when he made settlement December 16, 1874. I also agree with the local officers and the
attorneys for the contestant, that he-was twenty-one years of age in May,
1875.

It appears from the statement of the contestant, French, that he filed a
declaratory statement for a quarter section of land when he was a minor,
and as said filing was illegal, he claims that his secon9 filing for the tract
in question was a valid one.
Section 2261 of the Revised Statutes provides that "no person shall be
entitled to more than one pre-emption right by virtue of the provisions
of section 2e59; nor where a party has filed his declaration of intention
to claim the benefits of such provisions for one tract of land, shall he file,
at any future time, a second declaration for another tract."
In the circular of instructions issued by your office, June 17, 1875, it
is stated that "Section 2261 or the Revised Statutes prohibits the second,
filing of a declaratory statement by any pre-emptor qualified at the date
of his first filing, where said filing has been in all respects legal. Where
the first filing, however, is illegal from any cause, he has the right to
make a second and legal filing."
.
I do not·think the section will bear the above interpretation as applied
in the present case to filings of this class.
To allow a second filing by one who has heretofore performed what he
knew to be an illegal transaction, and who now claims that he is benefited
by the fact that said transaction was illegal, would not only be allowing
a party to take advantage of his own wrongful act, but would be an encouragement to like acts on the part of others, by withholding any penalty
for said illegal transactions.
.
It has been the practice of your office to allow a minor, a bona fide settler, on becoming of age, to amend his filing to correspond with the facts
of his legal settlement, provided there is no adverse claim. A second
filing should be allowed where the first was the result of no fault on the
part of the settler, but where the same .was his willful illegal act, the rule
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prescribed in section 2261 must prevail. Cases may arise where a second
filing should be allowed, but the equities must be manifest.
No such claim is apparent in this case, and the filing of French must be
cancelled, and his claim rejected. The homestead entry of Tatro, made
June 8, 1875, appears to be a legal entry, and the same will be allowed
to stand, as there was no valid adverse claim to the tract at that date.
Your decision is reversed .

•
JOHN S. GEORGE.
Conltsl-Stco,rt/ F'i/i,rg-.-A settler who ablUldons land claimed under the pre-emption
law to avoid a contest with a party who settled and filed subsequent to his own filing,
will not be allowed to file a declaratory statement for another tract of land.
Stcntary SCHURZ lo Commun·ontr WILLIAMSON, /,fay 21, 1879.

I have considered the appeal of John S. George, from your decision of
July 13, 1878, holding for cancellation his cash entry, made August 20,
1877, for the southwest of northwest quarter, northwest of southwest
quarter, of section 6, township 3 south, range 11 west, and lots 2, 3, and
4, in section 1, and lot I of section 12, township 13, range 12, Oregon
City, Oregon.
It appears that Mr. George filed a declaratory statement for another
tract of land in the year 1870, and that the entry in question was based
upon a second declaratory statement, filed August 28, 1876,
Your decision was in strict accordance with the uniform ruling of this
department in numerous cases, and especially in that of Minor vs. Briggs.
( Copp's Land Owner, vol. 4, p. 69.)
It appears from affidavits submitted that Mr. George abandoned the
land for which his first filing was made, in order to avoid a contest with
a party who settled and filed subsequently, but who was of a quarrelsome
disposition and regarded as a desperate character, and that George was
afraid to assert his rights before the land department, or the courts of the
State of Oregon. The facts might create an equity in favor of Mr.
George; but the reasons assigned for a failure to comply with the provisions of the statute cannot be recognized as valid in law. He could have
asserted his rights before the land department, and they would have been
maintained, without subjecting Mr. George io the. danger of personal
violence.
This department must be governed by the plain provisions of the law,
and not by equitable considerations; and as a second filing is expressly
prohibited by the statute, no legal rights can be obtained thereunder.
Your decision is therefore affirmed.

BECKER. vs. MARTIN.
Board of Adjudi,ahon.-Sections 2450-51, U. S. Revised Stats., provide for a Board of
Equitable Adjudication, "in all cases of suspended ·entries of public lands, and suspended pre-emption land claims," and every such adjudication "shall operate only to
divest the United States of the title of the lands embraced thereby, without prejudice
to the rights of conflicting claimants."
Ex-parte caus.-Section 2451 limits such adjudication to ex parte cases.
Illegal Filing .-A party who voluntarily abandons a filing and makes anothir, which ia
clearly in violation of law, should not have his case referred to the Board, for inas•
much as said filing was without authority of law, it was a nullity.
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.A,ting-&,rtlary BIi.LL lo Commissioner WILLIAMSON, S~. 8, !88o.

I have considered the case of E. J. Becker et a/. vs. Seth Martin, involving title to the E. ½ of the N. E. }.1and the E. ¾ of the S. E. ¼,
of section 6, Tp. 18 N., R. 16 E., M. D. M., California, on appeal from
your decision, allowing Martin's filing.
It appears from the records of this case that Martin filed declaratory
statement No. 3437 February 28, 1872, for the S. E. ¼ of section 22,
Tp. 18 N., R. 16 E., which he voluntarily abandoned, November 6, 1872,
because the description was erroneous ; that in December following he
filed declaratory statement No. 3842 for the W. ½ of N. E. ¼ and W.
½ of S. E. ¼, of section 24, Tp. · 18, R. 16 E,, which he also abandoned
December 5, 1874, because he was prevented by business from complying
with the law in point of inhabitancy and improvement ; that the same
was canceled by your letter of February 5, 1875 ; that on January 5,
1875, he filed declaratory statement No. 4804 for the tract in question,
alleging settlement December 3,·1874; that on October 27, 1875, Soldiers' Additional Homesteads were made as follows:
No. 1505 of William Burton, for lot I of N. E. ¼, of section 6.
No. 1510 of Mary A. Henderson, for the S. ½ of S. E. ¼ of section 6.
Sept. 1, 1877, at Martin's request, citation issued for a hearing on October 9th, following ; which hearing was duly had. The Register and
Receiver decided in favor of Martin, and you affirmed their decision.
You held that as Martin had filed his declaratory statement No. 4804 in
the interim of the approval and promulgation of the Revised Statutes,
by your instructions thereunder, he should be allowed to enter subject to
the action of the "Board of Equitable Adjudication," and cited the ex
parte case of DeWitt C. Brownell (Copp's Land Owner, June, 1877, p.
41).
Sections 2450--51, Revised Statutes, provide for such a board "in all
cases of suspended entries of public lands and suspended pre-emption
land claims," and every such adjudication " shall operate only to divest
the United States of the title of the lands embraced thereby, without
prejudice to the rights of conflicting claimants."
The latter section ( 2451) limits such adjudication to ex parte cases ; and
as a clear distinction exists between the case cited and the one under consideration, the principle there enunciated is not applicable to this .
Martin's filing in question was clearly in violation of section 2261, and
therefore invalid (Minor vs. Briggs, Copp's Land Owner, August, 1877,
p. 69; also Decision of this Department of January 18, 188o, in the case
of Emma Willetts vs. John P. Hannon).
Inasmuch as said filing was without authority of law, it was a nullity
·
(Lansdale vs. Daniels, 10 Otto p. 113).
From Martin's testimony it ap~ars that he voluntarily abandoned his
first filing simply because of erroneous description . That of itself did
not render said filing invalid, nor was it necessary for him to abandon the
same, as he would have been allowed, upon proper application, to file an
amended declaratory statement in lieu of declaratory statement 3437.
He also testified that he voluntarily abandoned his second filing ( declaratory statement 3442) because he neglected to comply with the legal
requirements of inhabitancy and improvement, and because he wished to
avoid a contest with one William McCloud, who claimed under an alleged
settlement subsequent to his own, and who, he believed, had a better
right; aJthough it does not appear that McCloud made any objection to

'
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Martin's claim, or completed his own, nor is there anything to show that
Martin could not have obtained title thereto if he had chosen to comply
with the law.
But, aside from the illegality of his filing, the testimony clearly establishes the fact that his alleged settlement and occupancy of the land were
speculative, in bad faith, incomplete through failure to mhabit, and therefore entirely insufficient to support a right of entry under the P.re-cmption
laws.
Your decision is accordingly reversed, Martin's filing must be canceled,
and the defendant's entries allowed to remain intact.

MILAM vs. FAVROW.
Filing 1,yanother Party.-A pre-emption filing is nQ bar to a subsequent filing or other
entry by another person of the same tract. · ,
Al,smce from Land .-In the absence of ;1n adverse claim of record a pre-emption settler
upon unoffered land may, after an absence, return to the land, and, if good faith is
shown, make entry thereof.
Slra11gercannot Conust.-A stranger to the record cannot contest an unexpired preemption filing.
Commissioner McFARLAND to Reg.a11d Re,., Sioux Falls, Dakota, Aug. 12, 1881.

I have examined the case of Bery A. Milam vs. Frank L. Favrow, involving the latter's D.S. No. 11,430, for the S. W. ¼, section 20, Twp.
108, Range 47, filed October 10, 1878.
Trial was had at your office, after continuance from September 10 to
November II, 1879, upon complaint of Milam, who alleged that the preemptor had abandoned his claim for more than six months.
Defendant made default, but you held tl-iat the contest should be dismissed for the reason that defendant was incarcerated in jail. There is
no evidence in the case that such was, the fact ; but if there was, it would
not, in the absence of testimony as to other circumstance, be sufficient to
sustain your decision.
The Rules of Practice, approved October 9, 1878, in force at the time
this contest was brought, authorized you to order hearings upon application of one or. more of the respective parties to make due proof of his or
their compliance with the pre-emption law, or to clear the record of an
abandoned or defective homestead or limber culture miry, so as to leave
undisturbed and undisputed the rights of the party so proceeding .
Milam was not a party in interest; he had no claim of record that he desired t~ consummate, and hence, there was no authority for allowing the
contest by him. Neither the law nor the rules make provision, as in homestead and timber culture cases, for the contesting of alleged abandoned
pre-emption filings by persons not having a claim of record in conflict
therewith, for the reason that the same necessity does not exist. Where a
tract is embraced in a homestead or timber culture entry, it is necessary
that the record should be cleared thereof before any subsequent claim can
be initiated, or prior pre-emption rights completed .by entry; but in the
case of a filing this is not so. Any claim may be entered of record over
it, subject to the pre-emptor's prior rights. If his claim is illegal, or if
he has failed to comply with the law, the subsequent claimant may, when
he applies to prove up his claim, bring a contest to clear the record of
the prior filing. Moreover, the law allows the settler on unoffered lands
thirty-three months within which to make proof and payment for his
claim, and after the expiration of that period, he may at any time make
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entry if no valid adverse nglzt had in the meantime attached. It may
happen, and often has happened, that the pre-emptor leaves his claim
for a period, but subsequently returns and complies with the requirements
of law. In such cases, where good reason is shown for such absence, and
the claimant's good faith is established by his subsequent acts, he is allowed to perfect his claim; and no reason exists why he should not, if
adverse riihts are not hereby prejudiced. Hence, I can see no good
reason for permitting a stranger to the record tQ.contest a filing which is
prima fade valid, and has not expired by limitation of law. If such a
person desires to initiate a claim to the land, the filing is no bar, and can,
when the necessity arises, be contested by the subsequent claimant who,
as a party in interest, has acquired the right to do so.
For these reasons your action is sustained and the case dismissed.

AUSTRIAN vs. HOGAN.
Rtuipt of Dtdarato,y StaletMnt.-The
fact that the declaratory statement of a preemption settler, although rtctived by the local officers within the prescribed time, is
not recorded by them until the expiration of thirty days, does not invalidate his claim, ..
the proof of receipt being sufficient.
~lling.-The
fact that a settler under the pre-emption law inadvertently built his
house 100 feet from his claim is not an evidence of bad faith, if he, upon discovering
his mistake, erects a dwelling within the boundaries of his claim.
Rtsidmce.-The
provision in the 10th section, act of 1841, that" no person who shall
quit or abandon his residence on his own land to reside on the public land in the same
State or Territory, shall acquire any right of pre-emption under this act," is held to
extend only to residents upon agricultural lands, and does not debar a pre-emptor who
moves from his qwn dwelling-house, in a town or village, upon a pre-emption claim.
Commission" T. A. HENDB.ICKS to Reg. and Ru., Suj>erwr, Wis., Yan . 12, 1857.

· Your letter of 29th of October last, enclosing testimony and other
papers in the case of Mark Austrian, contested by Thomas H. Hogan,
has been received.
The contestant having appealed, the points of objection urged by his
attorneys are :
1st. That Austrian did not file his declaratory statement within thirty
days after date of settlement.
2d. That he produced no (sufficient) evidence that he had filed his
declaration of intention to become a citizen of the United States.
3d. That he was not an inhabitant, within the meaning of the law, of
the land sought to be entered.
4th. That he moved from his own residence or dwelling-house in the
same State to reside upon the public lands.
·
The first of the foregoing objections is removed by the written statement of the Register at Hudson, in which district the land in controversy
was then situated. The applicant made his settlement on the 25th of
May, 1855, and the Register certifies that the declaratory statement
was received by him on the 24th of June, though it was not recqrded
until the 25th, the previous day having been Sunday. Its reception by
the district officers within the prescribed time is sufficient, in the opinion
of this office, to save any right the party might otherwise have had. To
adopt any other course would place claimants completely in the power of
the district officer, who, if disposed to do wrong, might defer recording
a declaration for the express purpose of working a forfeiture of right in
any given case.
•.
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The second objection is answered by the certificate of declaration of
'intention to become a citizen, on the part of said Austrian, bearing the
seal of the clerk of the Common Pleas court of Cuyahoga county, Ohio,
and which, altlumgh only signed by the Deputy Clerk, i.sa valid document,
and the best evidence in the case. The attorneys urge " that this copy of
a paper offered by Austrian, shows that he did not renounce allegiance to
the Prince, etc., particularly naming him (of whom he had peen a subject), and not complying with the law in that important point, it is null
and of no effect.'' • In this assertion the attorneys are in error. The copy
of the certificate received at this office does particularly name " Maximilian, King of Bavaria," to whom all allegiance is renounced.
With reference to the third objection, I have to state that the fact of
Austrian's first building having been erected a hundred feet, more or less,
beyond the boundary of his claim, does not lessen the apparent good faith
on. his part in the matter, especially since it is shown that, immediately
upon discovering his error.1.he commenced the erection of a new house
upon his claim, completed 1?, and moved into it before the expiration of
his twelve months' limitation .
With regard to the general features of this case, it is fitting here to
. . quote the opinion of Attorney -General Mason, in a similar case, made
April 25, 1846. Referring to the law of 1841, he observes: "The object of the law is beneficent, and is entitled to a liberal construction, in
aid of the ends to be attained . But to accomplish this, such a construction must be given as will protect the settler in his ultimate right, first for
thirty days from the date of his settlement, and secondly, for twelve
months from the same time. From the moment, therefore, that he enters
upon the land open to such a claim, with the anim11s manmdi, or rather
with the intention of availing liimself of the provisions of the act referred to, and does any act in execution of that intention, he is a settler.
He must afterwards give his notice of intention, improve, build his house,
and make his proof and payment within the t_ime stipulated to perfect his
right. But in every stage he is protected, until he fails, on his part, to
comply with the conditions of the law.•;
Th is opinion, embodying the spirit of the law of 1841, is fully applicable
to the character and extent of Austrian's improvements, and clearly entitles him in this particular to a preference right to the lands in question.
To the fourth and last objection, I reply that the fact of moving from
his own dwelling-house, in a town or village, does not debar a pre-emptor
from settling upon the public lands in the same State and Territory, and
obtaining a pre-emption right thereto; the inhibition of the 10th section
of the act of 1841 extending only to agn 'cultural lands . This point was
raised some years since and determined by my predecessor.
With the foregoing exposition of the facts and law in the case, you are
directed to permit the entry by Austrian of the land in question, viz. :
S. ¾ of S. W. ¼, and lot 2 of Sec. 14, T. 50, R. 4 West. Note on the
certificate of purchase a reference to this letter, and send up all the papers
in the -case in a special communication referring therein to the date of this.
OF APRIL 2, 1881.
D. S. FILINGS .
It often happens that homestead settlers, on appearing to make final
proof, find that their claims are covered by pre-emption D. S. filings,
CIRCULAR INSTRUCTIONS

CANCELLATION OF PRE-EMPTION
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which would have expired under general statutes except for special grasshopper extension laws, which may keep the filings still in force.
When such cases arise in future, you will, when the homestead settler
applies to make proof, at once send a notice to the pre-emptor, addressed
to the post officenearest the land (if you do not know his actual residence),
advising him that the homestead claim is about being perfected, and that
sixty days will be allowed him in which to show cause why his filing
should not be cancelled, and the homestead e[\try completed; and that
his failure to respond thereto will be deemed a waiver of his alleged preemption right.
This being done, you will, if no response has been received from the
pre-emptor within seventy days from the date of your notice, proceed to
cancel the filin~ on your records, and report the fact, with date of cancellation, to this office.
·
The same course may be pursued when "bonafide pre-emptors appear at
your office to make proof and entry, and find adverse filings upon their
J. A. WILLIAMSON, Commissioner.
claims.

McKEE vs. WALTHER

ET AL.

Filingi-Reservah°tm.-The
local land officers have no authority to receive applications
to file or enter lands which are in ·a state of reservation, and hold them until the reservation is removed, and then place them on record, in order to advance the interests or
• accommodate any individual.
.
Sur~tary SCHURZ to Co111misswner
WILLIAMSON, Apn"I 19, 1878.

The testimony shows that McKee and Sullivan went to the local land
office on the 2d·or 3d of September, 1874, and executed their declaratory
statements, dating them September 4th, 1874. Settlement was alleged as
of September 4th, 187'4, and said papers were left with the Receiver or
clerk to be filed when the lands came into market, and they were placed
on record as having been filed on September 4th, 1874. Said parties then
procured lumber and teams and started for the land. They arrived on
the land shortly after sunrise on the morning of September 4th, and commenced building their houses before 12 o'clock M. on that day. The
local land office was not open for business until 10 o'clock a. m. on September 4th, 1874, but the land was subject to settlement after· 12 o'clock
on the night of September 3d, 1874. Timmons vs. Gleason, Copp's
Land Owner for August, 1876, page 71.
You held that the filinwi of McKee and Sullivan were valid, and
awarded them the lands claimed thereunder. I am unable to agree with
your conclusion.
Section 2265 of the Revised Statutes requires the claimant for unoffered
land to make known his claim in writing within three months from the
date of his settlement.
In the presence of an adverse claim two things are necessary to the
initiation of a valid claim under the pre-emption laws, viz:
1. Priority of settlement on the land in good faith.
2. The execution and filing of a declaratory statement, either in person
or by an authorized agent or attorney, subsequent to settlement and
within the time prescribed by statute.
McKee and Sullivan executed their declaratory statements before settlement, and at a time when the land was in a state of reservation. Said
declaratory statements were post-dated and placed in the hands of the

-
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clerk or Receiver, with the manifest design of obtaining some supposed
priority or advantage over other applicants for the land. The last paragraph of your instructions to the Register and Receiver, of July 9th,
1874, relative to the manner in which these lands should be restored to
market, is as follows, viz. : "You will not allow any entries of lands or
recognize any pre-emption rights as attaching prior to the date of restoration." This order prohibited the local officers from allowing any filings
or entries prior to the day of restoration, September 4th, 1874, and their
action in receiving the declaratory statements of McKee and Sullivan
prior to that time, and afterwards placing them on record, was contrary to
the spirit and intent of your instructions, as well as to a just and proper
administration of the law.
When lands are subject to disposal under the laws of the United States,
it is the duty of the local land officers to receive all proper applications
therefor, and place them on record; but when the lands are not subject to
disposal, the plain duty of those officers is to reject such applications.
These officers have no authority to receive applications to file or enter
lands which are in a state of reservation, and hold them until the reservation is removed, and then place them on record, in order to advance the
interests, or accommodate any individual; such an act of favoritism is
contrary to a proper administration of the public land sr.stem, and cannot receive the sanction of this Department; and the filings of McKee and
Sullivan must be cancelled. The testimony taken at the hearings held in
March, 1875, and December, 1876, shows that Ryan has not complied
with the requirements of the pre-emption laws, and your decision holding
his filing for cancellation is affirmed.
·

WALTER H . FORQUERA _N.
Dularatory Stalemmt a11dReuipt.-Neither of these papers should be sent to the General Land Office unless specially called for.
CommissionerWILLIAMSON to Int Register, Lewiston, Idal,o, May JI, 1881 .

There is no rule or regulation of this office which requires that the
Declaratory Statement Receipt should be returned here with the other
papers filed at date of entry, or at any other time. This paper is the
basis of the claimant's pre-emption right, and should be retained by him,
the same being a receipt from the Receiver for the filing fee, and a certificate signed by you, that his declaratory statement has been placed on
your records.
.
.
The Declaratory Statement proper, and the application to purchase, are
both signed by the applicant in his own handwriting, and should, in all
cases, be retained on your files, and are not to be returned to this office
except when called for.
·

'
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RESIDENCE AND IMPROVEMENTS.
CONLIN vs. YARWOOD.

Six Months' Residmce.-The rule of the General Land Office, requiring six months'
residence prior to entry, as an evidence of good faith on the part of the pre-emptor,
should not be applied to every case indiscriminately, especially where the character
and amount of improvements on a tract are such as are ordinarily made in six months;
and where the settler has acted in good faith, and from the action, of the local land
officers in accepting proof and payment for the land, they knowing that there had not
been a residence of six months, he reasonably concludes that his action has h.!en
according to law and instructions.
Secretary SCHURZ lo Commissioner WILLIAMSON, Fe!,. 28, 188o.

Your office, in decision of September, 6, 1876, held Conlin's preemption entry for cancellation, on the ground that he "failed to comply
to the law as to residence for a period of six months prior to proving up
said tract," and also held Yarwood's homestead entry for cancellation,
for the reason that said entry was erroneous, because "the land at the
time was already appropriated by the entry of Martin Conlin.''
Conlin appeals from your decision, and alleges good faith in settlement,
residence, and cultivation; and that he acted on the advice of the Register and Receiver in the matter of proof and payment. The entry was
certainly made with their approval and consent; for they accepted proof,
received payment, and gave cash receipts and certificates .
The law [sec. 2263, Revised Statutes,] provides that, "prior to any
entries being made under and by virtue of the provision of section 2259,
proof of the settlement and improvement thereby required shall be made
to the satisfaction of the Register and Receiver of the land district in
which such land lies, agreeably to such rules as may be prescribed by the
Secretary of the Interior."
Mr. Conlin complied with the letter of the law relative to settlement,
improvement, residence, and proof. No conflict was pending .
The rule of your office requiring six months' residence prior to entry,
as an evidence of good faith on the part of the pre-emptor, is wise and
proper, as a general rule. Its object is to test a question of fact, viz:
Has there been such settlement and improvement as to show good faith?
It should not however be, and I believe is DQt,applied by your office to
every case indiscriminately.
There may be, and are, reasons why it
should not be applied to individual cases, such, for instance, as those in
which the amount and character of the improvements are equivalent to
such as are ordinarily made in six months, and are ample evidence of
good faith on the part of the pre-emptor, though he may not show a residence of six months.
The rule referred to does not appear among the printed rules and instructions issued from your office, "showing the manner of proceeding to
obtain title to public lands," etc.
The only channel, then, through which such rule could reach the preemptor, was the Register and Receiver . They do not i;eem to have promulgated the rule; for they, knowing there had not been a six months '
residence, accepted proof and received payment for the land, thus by implication saying that the improvement and cultivation were equivalent to
such as could reasonably be expected during a residence of six months.
No fraud is shown; but on the other hand, Conlin appears to have
38
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acted in good faith in the matter of settlement, residence and improvement, in compliance with the law, and in accordance with the rules of
your office, so far as he had the means of knowing the same.
.
Your decision is therefore reversed; in view of the facts of the case, it
should be submitted to the Board of Equitable Adjudication.

WOOD vs. PORTER.
Rm"dmee.-Two months' residence upon a pre-emption claim is not sufficient to entitle
a.claimant to m4ke entry . The rule requires at least six months' continuous residence .
Imprisonmmt .-A claimant cannot set up his imprisonment for a crime as an excuse for
failure to comply with the requirements of the law .
.Durm.-Lawful imprisonment is not legal duress.
Civil{v dead.-A claJ.mant lawfully confined in the penitentiary for life is civilly dead,
and incapable of perfecting a claim to public land under the pre-emption law .
.Dularatory Statmw,t .-Commutation .-A homestead entry , commuted from a second
and therefore illegal pre-emption declaratory statement, is not itself invalid, but may
under some circumstances date from the time it Wl\S made.
Surrlary SCHURZ to Commissioner WILLIAMSON , Maren 21, 1877.

On May 11, 1875, a difficulty occurred on the land in dispute between
George F. Wood, Wm. G. Porter and Alex. M. Wood,. in which Alex.
M. Wood and Porter were killed. On the same day George F. Wood.
was arrested , and was subsequently indicted for the murder of Porter,
and convicted of murder in the second degree, and sentenced to be imprisoned in the State Prison for life. It is also shown that said Wood is
now confined in the State Prison, at Stillwater, Minn.
There is no question but what Wood complied with the law during the
two months preceding his incarceration, and you held that as his settlement was a valid one, he did not forfeit his right to said land by being
convicted of felony before mentioned .
Wood _resided on this land from March II to May II, 1875, exactl}t
two months; but this was not a sufficient residence in extent of ·time to
give him the right of entry, as the uniform practice of your office requires
at least six months' residence on the public land as a condition precedent
to a valid pre-emption entry. Wood was convicted of an offense against
the laws of society, and confined in the State Prison for life, as a
punishment for his unlawful act, and he cannot set up the result of his
own wrong as an excuse fo_rfailing to live on this land.
It is a settled principle of law that lawful imprisonment does not constitute duress in the legal acceptance of that term, ex parte, Wells 18
Howard, 307, 3-Circ. Pa., 1808. Lakapee vs. Picholier, 2 Wash. C.
Ct ., 108, 182. As a matter of fact, Wood has not lived long enough on
this land to be entitled to make an entry; and as a matter of law he is
tiviliter morluus, and cannot comply with the law, and his claim must be
rejected.
·
The testimony shows that Mrs. W. G. Porter, widow of the homestead
claimant, with her family of children, reside upon the land in dispute, and
have made the same their exclusive home since July, 1874It is shown that Wm. G. Porter filed D. S. 3777 for another tract of
land on June Io, i 869,and afterwards sold and abandoned the same ; and
it is therefore contended that his filing for this tract was void ab i11itio,
and as his filing was void, the commuted homestead entry based on this
void filing was also invalid .
·
I am of the opinion that although Mr. Porter's second filing was in-

'
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valid under section 2261 R. S., his homestead entry, made under an
entirely different law, was not invalid, but on account of Wood's failure
to comply with the law may date from the time it was made; and I therefore allow said entry to stand, subject to-patent under the conditions prescribed in section 2291 of the Revised Statutes.
Your decision is reversed.

BOYSE vs. GOSS.
J,.!,a6ila,.cy.- The pre-emption law requires a settler to make pemument settlement, or
a home, on the land sought to be entered.
Secretary SCHURZ lo Commis.rionff' WILLIAMSON, April 3, 1878.

I have considered the case of Alexander P. Boyse vs. Horace S. Goss,
involving the S. W. ¼, Sec. 14, Tp. 21 S., R. 8 W., Larned, Kansas, on
appeal from your decision of July 27, 1877.
The record shows that Goss filed declaratory statement for this tract
July 19, 1872, alleging settlement the 15th of the same month.
Boyse filed homestead declaratory statement for the same tract, August
2, 1875.
Goss applied to make final proof and payment, but you rejected his application December 1, 1875, for the reason that it a~peared that he had
not continuously resided upon the land, but .made his residence at Sterling (not far from the land) where he kept a hotel. On his application
for reconsideration of this decision, and upon affidavit showing that, prior
to July, 1874, he had made improvements upon the land, and that his
crops were destroyed by grasshoppers in that year, and that for this reason
he was obliged to leave his claim, and that also in July, 1875, and afterwards, the grasshoppers again appeared, and it was the general impression
that the crops would again that year be destroyed, you author~ed him,
February 26, 1876, to enter the land, and rejected the application of
Boyse to enter it; and thereupon, March 24, 1876, he made his final proof
and payment.
Boyse appealed from this action, and, May 24, 1876, you suspended
the entry of Goss, and ordered a hearing" to determine how far Goss has
complied with the pre-emption laws."
Upon the testimony submitted at this hearing, July 11, 1876, you held
the entry of Goss for cancellation, and allowed Boyse to make his homestead entry.
The testimony show.s that Goss has cultivated this land each year since
his filing, and has now about forty acres under the plow; that he built a
.house 12x16 feet thereon, in the winter of 1872-3; that from 1872 to the
date of contest, he has owned and kept a hotel at Sterling aforesaid, and
has been in the habit-perhaps frequently-of visiting the land in dispute. There is also the testimony tending to show that, with his wife,
he sometimes slept in the house thereon, returning, however, to his hotel
in the early morning. But I think the tenor of the whole testimony
shows that he never abandoned his residence at Sterling, or established
actual res,idence on the land in dispute. He keJ)t no stock there ; there
was no well or living water on the land, but all used by his employees
was hauled from a distance. The house was in a bad condition, not
comfortably furnished, and did not present to passers-by the ordinary indications of occupancy and home life. There is no . proof that meals
were cooked there, or that Goss and his wife ever partook of more than
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one on the land; but, on the contrary, it appears that the food consumed
thereon was carried from his hotel, which he has continuously and personally kept, and to which he has recently made large additions.
I do not think such facts sufficient to confer pre-emption rights. The
statute requires inhabitancy on the land pre-empted, and this means
actual residence, or a home; while the testimony shows that of Goss to
have been elsewhere, and that his visits to the land were for farming or
. business purposes merely.
As cultivation alone 1s not a compliance with the requirements of the
statute, and as Goss has failed to comply with its other essential, viz.:
inhabitancy, I am of the opinion that he has not established a valid preemption right to the land in dispute, and therefore affirm your decision.
LAWLESS vs. ANDERSON .
lnha6ilan,:y.-Inhabitancy has not been shown, and no further opportunity should be
ailowed · for that purpose in this case.
entry is not necessarily invalid because of knowledge of a prior
Adi,eru Entry.-An
claim to the land,
E11dosure-Sd/lemmt .-When land is claimed but not enclosed, it is subject to settlement by another, who takes possession peaceably and without interfering in any way
with improvements already made, and who does nothing to prevent the first settler
from returning to or remaining on the same.
Sicrdary SCHURZ lo Commissioner WILLIAMSON,June
S, I88o .

I have considered the case of Lawrence Lawless vs. Llewellyn Anderson, involving the S. E. ¾ of section 7, Township 94, Range 50, Sioux
Falls District, Dakota Territory, on appeal by the defendant from your
decision of January 31, 1880.
Lawless filed a declaratory statement for said tract May 22, 1871, alleging settlement the 5th of the same month.
Anderson entered said tract under the homestead law February 20,
1873. .
This case has been heard three times before the local office at the instance of Lawless, and this is the third time it has been before this Department. It came up the second time in this manner: On the 15th of
October, 1875, your office decided against Lawless on the following
grounds:
.
First. That the testimony failed to show that he or his family had ever
resided upon the land.
Second. That Lawless, being of foreign birth, had failed to show that
he had ever declared his intention to become a citizen of the United
States. Thereupon Lawless immediately filed a certified copy of the
record of his naturalization, and affidavits setting forth that he had·
resided upon the said tract in pursuance of his settlement, and moved
your office'to grant him a new trial. The motion was overruled by your
decision of January 6, 1876, and Lawless appealed .
My predecessor considered the appeal, and by decision of the 8th of
March, 1877, held that the proof of naturalization was sufficient, and
that in view of said affidavits, justice demanded that a rehearing should
be ordered.
•
·
·
It thus appears that the rehearing was for the purpose of permitting
Lawless to introduce testimony to show that he had inhabited the land as
required by the pre-emption law ; and the effect of the decision of March
8, 1877, was to allow Anderson's entry to remain intact, subject to the
prior right of Lawless, should he prove an inhabitancy of the said tract.

----·
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After carefully examining all the testimony submitted at the three trials,

it appears to me that Lawless ha<; failed to show an inhabitancy of the
tract within the intent and meaning of the pre-emption law; and 1t would
appear that your conclusion was not much at variance with this; for,
having decided that Anderson's claim was invalid, and to allow that of
Lawless to stand, you held that before the latter should be allowed to
enter the land, he should show at least six months' continuous residence
thereon next preceding his application to enter.
Having had three hearings at which to offer proof to establish his
right, I think no further opportunity should be granted Lawless for that
purpose.
You held that the entry of Anderson was invalid, because it was made
with a knowledge of the claim of Lawless, and because of the improvements of Lawless then on the land ; and cite the decision of the Supreme
Court in the case of Atherton vs. Fowler (6 Otto 513), and Hosmer vs.
·
Wallace (7 Otto 575), as authority therefor.
In this I think you erred. In the first place, the decision 9f my predecessor virtually upheld Anderson's entry, subject to defeat only by proof
of a prior right- in Lawless to the land, or abandonment by Anderson ..
But Lawless has failed to show a prior right, and there is no proof of
abandonment or change of residence by Anderson to work a forfeiture of
his entry.
In the second place, I do not think that the doctrine of the decisions
cited would defeat the claim of Anderson, even if there had been no
prior decision of the case.
The land was not enclosed by Lawless. Anderson did not seize or take
possession of the house which Lawless had on the land when he left it to
go to Canada; but it is shown that the house was not habitable, and
not a dwelling-house within the meaning of the law. It is not shown
that Anderson destroyed that house, or that he interfered with Lawless
in any manner. It is nowhere in the testimony shown that Anderson
prevented Lawless from returning to or remaining on the land, but so far
as shown he was free to come or go.
Furthermore, Anderson did not use the land which Lawless broke, until
1876. Lawless says that Anderson then to.ok forcible possession of it;
but there is no proof of that fact beyond his naked assertion, which is
merely a conclusion of law, and proves nothing.
The case of Anderson does not, therefore, come within the cla.'lSof cases
denounced by the court in the decisions above cited; but I think the language of Mr. Secretary Thompson, in the case of Goss and Short, found
commencing with the last paragraph on page 428 of 1st Lester, is peculiarly applicable to the case under consideration.
This contest was initiated October 9, 1873, by order of your predecessor of August 8, 1873, and the several hearings have been in pursuance of
that order. Therefore, if Lawless had shown a compliance with the preemption law, his right would be held to be defeated because of the lapse
of time; for the proof would have· reference to the initiation of the contest, which was within thirty months from the time wjthin which the law
required him to file his declaratory statement; but having failed to make
such proof, his claim is forfeited, and the law provides that it .shall be
subject to the entry of any other purchaser. (Sections 2264 and 2267
R. S.)
I reverse your decision.

'\
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GABEREL vs. GUERNE

ET AL.

Improvmunls .-A formal deed is not necessary for the conveyance of improvements on
public land; but that a verbal sale followed by possession and consent is sufficient.
Good Failn.-ln determining good faith, it is immaterial whether a person purchases
valuable improvements already on the land, or whether he makes them after his
settlement.
Suretary ScHUU /o Commissionw WILLIAMSON, Maren 19, 188o.

I have considered the case of John W. Gaberel vs. A. L. Guerne, A. H.
Middleton, and Louis Wilson, involving lots 10, u, 14 and 15 of section
25, Twp. 8 N., Range 11 W., M. D. M., San Francisco, California, on
appeal from your decision of September 24, 1879, holding for cancellation the filing of each of the parties. Th~ record shows that Gaberel fried
declaratory statement December 19, 1877, claiming said lots, and alleging settlement December 13, 1877; that Gueme filed declaratory statement June 27, 1877, for the same land, alleging settlement June 8, 1875;
that Middleton filed declaratory statement October 26, 1877, for the same
land, alleging settlement October 8, 1877; and that Wilson filed declaratory statement for the same land on January 15, 1878, alleging settlement December 10, 1877.
The township plat was filed June 27, 1877.
Middleton admitted service of the notice for hearing, but (although
personally present), failed to offer proof of this claim, or to contest the
claims of Gaberel or Wilson. Gueme personally appeared, but declined
to contest. The contest, therefore, is between Gaberel and Wilson only.
Gaberel testifies that he purchased from Middleton ( the prior occupant) his improvements on the land, consisting of two houses, a barn,
and other slight buildings, on· December 6, 1877, for which he gave his
promi5.50rynote for $2,500; that Middleton gave him a deed therefor, on
December 10, drawn by one Miller, a justice of the peace, which deed he
returned to Middleton in about a week thereafter, but for what purpose
does not appear; that on December 6th he entered upon possession of the
land, and on that day commenced to clear, plow, and plant an acre or
more of the tract; and that, from that date, he continuously resided
thereon until May 29, 1878, when he was taken sick with bilious typhoid
fever, and went to Guemeville, about 2¾ miles distant, for care and
treatment, and ' continued sick until shortly before the hearing (June 20,
1878). He is corroborated by several witnesses as to his settlement and
residence, although some discredit is thrown upon his testimony by that
of Miller, who stated he has no recollection of having drawn the deed
referred to, and by its non-production at the hearing. But a formal deed
was not necessary for the conveyance to him . of Middleton's improvements. A verbal sale, followed by possession, and consented to by
Middleton, was sufficient for this purpose, and in this respect Gaberel 15
not contradicted.
Wilson claims that he made settlement on December 10, 1877, by laying the foundation of a house on the tract. If so, it consisted only of
four sticks of split timber laid on the ground.
He then left the tract, and did not return to it until December 10th,
when he commenced the erection of a house, into which he moved his
family on January 8th following, and where he has since resided only a
portion of the time. He also cleared a small piece of the land. The
preponderance of testimony shows, however, that he did not lay such
foundation on December 10th, nor do any act of settlement prior to
December 31st.
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Gaberel testifies that his alleged date of settlement on December 13th
was a mistake made by the person who prepared his declaratory statement,
and that he did not discover the same prior to the hearing. However
this may be, it is clear that on December 31st, when Wilson made his
settlement, Gaberel had been in undisturbed possession of the land for
several weeks, with' residence thereon, and sundry acts of improvement
and cultivation, of which facts the evidence tends to show Wilson was
cognizant, and such knowledge was equivalent to notice from the record.
I concur with you in the opinion that Gaberel was the prior settler.
Your decision adverse to Gaberel is based chiefly on the cases of Atherton vs. Fowler, 6 Otto 513, and on mine in Copley vs. Reil, Copp, February, 1879, 166.
The former held that one who intruded upon the possession of another
on the public lands was a trespasser, and acquired thereby no right under
the pre-emption law. I do not think it pertinent to the present case, as
against Gaberel, because he entered on the tract under purchase, and with
consent of his vendor, and there was no other claimant or person in possession. He therefore trespassed against no one, but held all the rights
of Middleton, the former occupant.
The latter case held that where land is chiefly v;iluable for its timber,
and not such as one would ordinarily select for agricultural purposes, the
evidence of good faith in respect to residence and improvement must be
of the most satisfactory character, in order to rebut any presumption of
speculative purposes.
Although the land in question is valuable for its timber, it is also valuable agricultural land when cleared thereof; and, as respects good faith,
I think it immaterial whether a person purchases valuable improvements
already on the land, or whether he makes them after his settlement.
The purchase of such improvements by Gaberel, with his residence and
improvement by cultivation of two or three acres, sufficiently indicate, I
think, his good faith. I therefore modify your decision, and permit the
filing of Gaberel to stand, subject to his compliance with the requirements
of the pre-emption law; and the filing of Wilson to stand, subject to such
compliance on the part ·of Gaberel.
An application for a rehearing of the case accompanies the papers,
based on sundry affidavits, setting forth substantially the same facts which
were the subject of the former hearing.
They are not newly discovered, but cumulative only, and are not,
therefore, grounds for a new hearing. The application must be denied.

COPLEY vs. REIL.
Spuulah"ve Purposes.-Where, from the nature of the land entered under the pre-emption law, it would appear that the claimant hru; selected it for speculative purposes
rather than for purposes of improvement and cultivation, the evidence of good faith
and occupation should be of the m_ost satisfactory character.
Surdary CHANDLER lo Commissiontr of Gentral Land ·Ojffrt, May 17, 1876 .

I have considered the case of Lafayette Copley vs. Francis Reil, involving the ri~ht to the W. ½ of N. E. }(, N. W. of S. E. ¾ and N.
E. of S. W. ¼ of section 35, Township 143, Range 25 W., and the case
Lewis Lambert, involving the right to the E. ¾ of
of Philip Copley
S. E. ¼ of Section 34, and W. ½ of S. W. ¾ of Section 35, Township
143, Range 25 West, St. Cloud, Minnesota, on appeal from your decision
o"f December 8th, 1874, adverse to Reil and Lambert.

vs.
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The Cop!eys claim under the pre-emption law, based upon settlements
alleged April nth, 1873, and Reil and Lambert made cash entries
August 29, 1873, under the 6th Article of the Treaty of February u,
1855. Statutes at Large, vol. 10, page u65.
The evidence submitted in these cases does not show a compliance with
the pre-emption law in the matter of improvement and cultivation . From
the date of alleged settlement in April, 1873, to June 24, 1874, it is not
shown that any crops were raised, or that any attempt was made to cultivate the same, with the exception of a very few vegetables in the year
1873, and but very slight improvements were made during that time. A
shanty was erected on each tract, but the evidence as to whether they
were habitable or not is conflicting. It is alle~ed by the pre-emptors that
they resided in the same, but this is a possibihty denied by the witnesses
for the opposing claimants.
·
.
The land is principally valuable as timber land, and not as agricultural.
From its location and character it was not such land as one would naturally select for the purposes of improvement and cultivation, and for the
purpose of making· it a home. On the contrary, it would naturally be
selected for speculative purposes, and in such cases the evidence of good
faith in the matter of residence and improvement should be of the most
satisfactory character.
In these cases the claimants have failed to satisfactorily show that they
were pre-emptors in good faith, in compliance with the intention of the
pre-emption law. Their claims must therefore be rejected, and their filings cancelled.
With reference to the cash entries of Reil and Lambert, I have to state
that in view of the extensive frauds which have been perpetrated through
this class of entries, I have determined to allow none in future except
where flu applicant, if living, shall appear in person at the local office,
pnrve his identity, and submit to ti thorough examination as to his right to
No opinion is intended to be expressed as to the effect
make the miry.
of the death of an applicant before his entry shall have been allowed.
The cash entries of Reil and Lambert are suspended, and you will call
upon them to comply with the rule announced above. This notice will
be served through the local office upon the applicants, or their attorney,
and sixty days -from the date of the receipt of the same at the local office
will be allowed in which to furnish evidence required-at the expiration
of that time, if no action is taken, you will cancel the entries.
The proof required of the parties as to identity, and of their residence
by authority of law, in the country ceded, at the date of the treaty of
February 22, 1855, must be of the most complete and satisfactory character.
I would recommend that you so modify the instructions issued November 22, 1871, and June 25, 1872, as to require the personal attendance at
the local office of the applicant, and the evidence of at least three credible witnesses, that he is entitled to make the entry.
Your decision is reversed and modified as above indicated.
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PROOF AND PAYMENT.

CIRCULAR INSTRUCTIONS OF JULY 16, 1880.
Affidavit may be made before clerk of court.

I transmit herewith copy of an act, entitled "An act to amend sections
twenty -two hundred•and sixty-two and twenty-three hundred and one of
the Revised Statutes of the United States, in relation to the settler's affidavit in pre-emption and commuted homestead entries." [See Part I.]
The above-named sections req.uired these affidavits to be made before
Registers and Receivers, and this act provides that they may be made before the clerk of the county court, or of any court of record of the county
and State; ·or district and Territory, in which the lands are situated, and
if said lands are situated in any unorganized county, such affidavit may
be made in similar manner in any adjacent organized county in said State
or Territory.
The affidavit required by section twenty -two hundred and sixty-two is
the regular pre-emption affidavit; and the affidavit required by section
twenty-three hundred and one is in case of commutations from a homestead, as provided in said section, requiring proof to be ma<k in same
manner as under the law granting pre-emption rights.
I have to advise you in this connection that the accompanying act is to
be considered as retroactive in all cases pending, and in which your action has been withheld by reason of the affidavits having been made before
such officers as are designated in the act before the date of its approval.
J. A. WILLIAMSON, Commissioner.

•

CALVIN HAWKINS.
Pn-nnptor's Ajfidavit .-Where the pre-emptor's affidavit is taken before the clerk of a
court of record, a reasonable time for transmission thereof should be allowed prior to
entry.
Commissio,in, McFARLAND to Relf. and Ree., Montl{omny, Ala., A"lf . 23, 1881.

The proofs, including the pre-emption affidavit, in said case, were
made before the Probate Judge, ex-officio clerk of the Jefferson county
court, January 25, .1881, and were presumably transmitted immediately
to your office. You found them satisfactory, and allowed the entry February 2, 1881. There thus appears a discrepancy of eight days between
the date of the pre-emption affidavit and the date of entry .
This office has always required that the pre-emption affidavit required
by Section 2262, Revised Statutes, should be sworn to on the date of
entry, and in cases where said affidavit ante-dated the entry, required a
new affidavit which should cover that date. This requirement was for
the purpose of preventing, so far as possible, evasions of the law in
respect of making agreemen~ or contracts, whereby the title which the
pre-emptor might acquire should enure to the benefit of any other person.
So long as said affidavit was required to be sworn to before one of the
local officers, no difficulty existed in enforcing the rule. The pre-emptor
might take the testimony of his witnesses before any officer authorized to
administer oaths in the county in which the land was situated ; but before his proof was complete he was required to swear to the pre-emption

L _
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affidavit before one of the land officers, and until that affidavit was fur'nished an entry could not properly be allowed.
·
By act of June 9, 1880, 1t was enacted that the affidavit required to be
made by Section 2262, Revised Statutes, "may be made before the clerk
of the county court or of any court of record, of the county and state* * *
in which the lands are situated, * * * and the affidavit so made and duly
subscribed shall have the same force and effect as if made before the Register or Receiver of the proper land district, and the same shall be transmitted by such clerk of the court to the Register and Receiver, with the
fee and charges allowed by law."
This enactment was remedial, and obviously for the purpose of enabling
the settler to save the expense of, in many cases, a long journey from his
claim to the local office, by authorizing him to complete his proof before
a duly authorized officer in th_evi<:inity of the ~d, and if necessity contemplates the lapse of a sufficient interval of time after the execution of
the proofs, for transmission to the local officers, examination by them,
and allowance of entry if the proof is found satisfactory. It is evident
that unless this is so, the law can be given no effect whatever, for the reason that an entry cannot properly be allowed in the absence of the affidavit; and to make the affidavit bearing even date with the entry, the settler would be required to present ·himself at the local office.
The aci_ in my opinion, designed that the pre-emption proof, including
the affidavit, taken before the clerk of the county court or other court of
record, duly transmitted to the local office, should, if in other respects
satisfactory, be deemed sufficient, and entry allowed .
The effect of the act in necessitatin~ a d1SCrepancybetween the date of
proof and affidavit and date of entry 1s too obvious to require discussion,
and therefore, in all cases where the affidavit is executed in accordance
with the provisions of said act of June 9, 1880, if the interval between
the execution thereof and date of entry does not exceed a period reasonably sufficient to permit transmission to the local office and examination
of the proof in the regular course of business, the affidavit will be considered sufficient.
·
There i:sno defect in the entry under discussion, except that you failed
to transmit Register's certificate that notice of intention to make final
proof remained posted in the local office for thirty days during the period
of publication. You will supply the required paper if notice was. so
posted, without delay, and transmit the same to this office.

GEORGE CHISHOLM.
'Prt-nnptor's A.ffidavit.-Wbile It has been the practice of the General Land Office to
allow the pre-emption proof to be taken before any officer authorized to administer
oaths, the law is mandatol)' that the j>rt-tmplor' s affidavit shall be taken before one of
the local officers.
A,ting Commissiontr BAXTl!.ll lo Rtg. and Re,., Sall Lalt City, UtaA, 7uly 13, 1877.

e.,

· The language of the Statute, Sec. 2262, is imperative,;.
"Before
any person claiming the benefit of this chapter is allowed to enter lands,
he shall make oath before the Receiver or Register of the land district in
which 'the land is situated, that heh~ never had the benefit of any right
of pre-emption," etc.
•
In the letter to the Los Angeles office, it was distinctly stated that this
office would receive and recognize pre-emption proof, in the fonn of afii-
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davits taken before any officer authorized to administer oaths. This refers to the proof of settlement and improvement, required by section·
2263 Revised Statutes, which "shall be made to the satisfaction of the
Register and Recei~er of the land district in which such lands lie, agreeable to such rules as may be prescribed by the Secretary of the Interior."
You will observe the difference in the language of the two sections.
No. 2:262 is positive and mandatory, that the .e:e-nnptor' s affidavit shall
be taken before one of the local officers; while in No. 2263, the proof
of settlement and improvement may be · taken under rules made by the
Department.
This office has no discretion in the matter, as you will perceive, and
you will therefore. require that the affidavit prescribed by section 2262
should in all cases be subscribed and sworn to before the Register and
Receiver.
TAKING PROOF IN PRE-EMPTION CASES BEFORE OFFICERS
OTHER THAN THE REGISTER AND RECEIVER.
Commissionn- WILLIAMSON lo Reg. a,u/ R,,., Los Angeles, California, Mani,

17, 1877.

Section :1263 Revised Statutes provides that "·prior to any entries being made under and by virtue of the provisions of section 2229, proof of
the settlement and improvement thereby required shall be made to the
satisfaction of the Register and Receiver of the land district in which such
lands lie, agreeably to such rules as may be prescribed by the Secretary of
The wording of the 12th section of the act of 1841 ( u
the Interior."
Stat., p. 456), is similar, except that the rules were to be prescribed by
the Secretary of the Treasury, who at that time had supervision of the
General Land-Office. In the instructions issued under said act, dated
September 15, 1841 (Lester, Vol. 1, p. 360), you will find the following:
"When by reason of distance, sickness or infirmity, the witnesses cannot
come before you, you are authorized to receive their depositions, which
must be in all other respects conformable to the within regulations."
Section 2262, Revised Statutes, provides that the pre-emptor's affidavit
-that he has never had the benefit of any right of pre-emption, etc.it has been a uniform
shall be taken before the RtfZ'sltr or Rtuivtr-but
practice of this office to receive and recognize pre-emption proof in the
form of affidavits taken before any officer authorized to administer oaths,
and which comes up through the local officers with their approval.

MICHAEL MALONEY.
pre-emptor has a right to make proof and payment after the
Proof and Paymmt.-A
expiratjon of the prescribed time, unless a valid adverse claim has intervened. Public
notice is the initiation of final proceedings.
Commission" McFARLAND to R~g. and Re,., Tracy, Min~soia, 7uly 18, 1881.

The land in question being "unoffered," final proof should have been
made by Maloney within 33 montbs from the date of his settlement; that
is to say, on or before Dec. 22, 1880.
But the statute prescribes no penalty for a failure to make proof and
payment within the time allowed.
It is the judicial construction of the law, and the established ruling of
this Department, that a pre-emptor has a right to make proof and payment after the expiration of the prescribed time, unless a valid adverse
right has intervened.
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In the present case, John B. Ramage, on May 6, 1881, filed timber
culture application No. 14:29, for the land embraced in Maloney's preemption claim.
Maloney made settlement and filed his declaratory statement in March,
1878. At that period there was no law requiring notice of intention to
be given prelimmary to making final proof in pre-emption cases. The
act of March 3, 1879, made such provision. But for this requirement
Maloney could have perfected his entry at the date he gave notice of his
intention to do so. He had at that date the perfect legal right to make
final proof, and to pay for the land. The law, however, then required
the prelwninary steps of notice and publication to be taken before the entry
could be consummated. He took those steps, giving the notice, which
was advertised and posted as the law directs.
This notice of intention was the legal initiation of the final proceedings in his case. Having the right to make final proof, he had a right to
do what the law required him to do preliminary to making it, and in
the progress of making it. Having a right to commence the making
of his final proof, he had the right to complete it. He did what the
law required him to do. He was proceeding to comply with the law
literally and fully in all respects when, after giving notice of his intention to prove up, and after the .publication of such notice, Ramage files
a timber culture application for the tract covered by Maloney's improvements, and in respect to which Maloney was at that moment, to
the knowledge of Ramage, engaged in the performance of the acts prescribed by law as incidental to the consummation of his pre-emption entry.
It is clear to my mind that Maloney, by giving legal notice of his intention to make proof at a time when he had the legal right to make
such proof, and by further complying with the law, had so protected his
pre-emption. claim that a valid adverse right could not intervene during
the term of such notice or the progress of such proceedings, nor unless
he should thereafter fail to make proof and payment in accordance with
that notice as required by law.
Maloney's pre-emption cash entry will be allowed. Ramage's timber
culture entry will be held for cancellation on account of conflict with the
prior valid pre-emption claim.

LARSON vs. PARKS .
Proof a'nd Paymmt.-Because a party fails only in the matter of time in submitting
proof and making payment, he should not be subjected to forfeiture unless a valid adverse interest has attached. Such adverse interest must be shown by affirmative proof.
Secretary KIRKWOOD to Commissio,ur McFARLAND,

.December 10, 1881.

Your decision holds that the evidence fails to show whether or not
Parks made a settlement and otherwise complied with the requirements
of•the law, but that a filing of record is pnina facil! evidence of a valid
adverse claim, in the absence of proof to the contrary; and that as
Larson did not make proof and payment within the required time, the
claim of Parks must be recognized as valid.
I think the latter clause of your decision erroneous. The claim of
Parks, to entitle it to recognition, must be sustained by the usual and accepted affirmative proofs. These would be required in case there was no
opposing claim, and should the more especially be insisted upon when the
alleged pre-emption right is set up to defeat a prior settler who has con-
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fessedly complied with the law in everything but the matter of time, and
should not be subjected to forfeiture except upon the positive requirements of law. All presumption in favor of the validity of Parks' claim
is overcome by the testimony, which shows a want of good faith on his
part in respect to residence and cultivation of the land, which were essential in order to give him standing as an adverse claimant, and insufficient, in my opinion, to defeat the claim of Larson, who, although he
did not make his proof and payment within the time required by law,
did make it-or offered to make it-before any other valid claim had attached. It must therefore be sustained, under the ruling of the Supreme
Court in the case of Johnson vs. Towsley (13 Wall. 72).
Your decision is reversed.

CIRCULAR

INSTRUCTIONS

OF SEPTEMBER

20,

1878.

A modification of the rules has been decided upon in the adjudication

of contested cases where the parties having claims of record under the
pre-emption laws fail to appear and sustain such claims after due notification, or where, having appeared, the unsuccessful party fails to appeal
from the decision of the local officers within ·the time prescribed.
The practice of this office has been to require the party desiring to
clear the record and enter the tract to give notice to adverse claimants of
the time fixed for a hearing of the case, and, if no opposition is offered,
the proofs of abandonment are forwarded to this office, a decision
rendered, and, after the expiration of the period ailowed for appeal, the
claimant is allowed to enter the land, the adverse filings having first been
canceled.
Section 2273, Revised Statutes of the United .States, provides that "All
questions as to the right of pre-emption arising between different settlers
shall be determined by the Register and Receiver of the district within
which the land is situated ; and appeals from the decision of district officers in cases of contest for the right of pre-emption shall be made to the
Commissioner of the General Land Office, whose decision shall be final
unless appeal therefrom be taken to the Secretary of the Interior."
·On the 12th of November, 1877, you were advised, by my circular relating to appeals from the decision of the local officers, that " the appeal
must be in writing, definitely setting forth in clear and concise terms the
specific points of exception," and that this office would judge as to the
sufficiency of such appeals.
In future, under the pre-emption law, a failure to appeal from the decision of -the local officers will be considered final as to the facts in the
case; and such decision will be disturbed by this office only where fraud
or gross irregularity is suggested on the face of the papers, where the decision is contrary to existing law, or in the event of disagreeing decisions
by the local officers, in any of which cases the Commissioner of the General Land Office will revise or modify the decision of the local office at
his discretion, under the general supervisory powers conferred upon him
by section 453 of the Revised Statutes.
In cases where the defendants, or any of them, appear, should no appeal be taken during the prescribed time, you will allow an entry by the
successful claimant, and transmit with it the record of the case to this
office, accompanied by your joint decision and report as to the status of
the land.
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When notifying the parties of your decision, they shall also be informed of the necessity of an appeal therefrom to insure consideration by
this office.
When , after due and legal notice of thirty days , no appearance is
entered by any defendant, and the testimony clearly shows that he has
abandoned the land and changed his residence to another part of the
country, you are authorized to allow an entry by the actual settler, and
i;end up with his proof and papers the testimony as to the abandonment
of the tract by the adverse claimant, and if no appeal from your decision
be taken it will be considered final; and the entry, if regular, will be
disturbed only in case of the exception mentioned above, or where a
rehearing is ordered by this office on the receipt of affidavits setting forth
good and sufficient reasons for such action .
Care should be taken to give the parties proper "legal notice of the
hearing, evidence of service to be filed with the other papers in the case.
J. A. WILLIAMSON, Commissioner.
Department of Ike Intm'or.
Approved: A. BELL, At/inc Surdary.

JOSEPH T. BENSON.
Pmilmliary.-Proceedings
in case a pre-emptor has been sentenced to the penitentiary,
and is thereby unable to make the required proof in person•
.llth nK Com111issiontr
ARMSTRONG lo Rrg. and Rrt ., Kirwin, Kansas, Sept. 25, 1879.
0

Your letter of the 16th instant, transmitting (upon appeal from your
refusal of the same), the proof of Joseph T. Benson, by L. M. Benson
as Trustee or Administ~ator, for the N. W. ¼ Section 17, 3, 18, is
received .
The records show that Jos . T. Benson filed D.S . 6001, March 1, 1877,
alleging settlement February 28, 1877, claiming N. W. ¼ Sec. 17, 3, 18.
The facts in the case are as follows :
Joseph T. Benson was tried and convicted by the District Court ot
Phipps county, Kansas, of the crime of" assault with intent to kill," and
sentenced to ~onfinement and hard labor in .the penitentiary of the State
of Kansas for the terin of one year and six months, commencing from the
19th day of October, 1878.
On the 2d day of June, 1879, the Probate Court from said county and
State, appointed L. M. BenliOn trustee of all the goods, chattels, rights,
and credits of or belonlPng to the estate of Jos. T. Benson, -at the time
of his imprisonment, with full power and authority to secure and dispose
of the same according to law, and to collect all moneys due said convict,
and in general to do and perform all other acts and things which are, or
hereafter may be, required of him by law, or the decree or order of any
court having jurisdiction.
Clothed with this broad authority of the court, L. M. Benson, as administrator, gave notice on the 7th of June , 1879, of his intention to
make final proof in support of his claim, and secure final entry thereof at
the expiration of thirty days from the date of notice .
Accordingly, on the 14th of July, 1879, he appeared before your office
with his witnesses, and proceeded to make the proof in the prescribed
order, and which is now before me for consideration.
The necessity for.this action on the part of the administrator, seems to
grow out of the fact that the time within which, under the law, Jos. T.
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Benson is required to make proof and payment, expires nearly five
months prior to the expiration of his sentence, and that during his incarceration he is unable to comply with the law in person.
By reference to the decision of the Hon. Secretary of the Interior, in
the case of Wood vs. Porter, rendered March 21, 1877, where Wood, a
pre-emptor, was imprisoned for life, for a felony committed, and upon a
similar application to the one now under consideration, it was held that
he was dvililer '1t()r/uus,and could not comply with the law; that .he
was convicted and punished by the laws of society for his own unlawful
act, and could not set up the result of his own wrong as an excuse for
non-compliance with the law. But the whole pith and gravamen of that
decision rested in the fact that Wood had only lived on the land two
months prior to his incarceration, whereas the · uniform practice of this
office required at least six months' residence on the public land as a condition precedent to a valid pre-emption entry.
In the present case, however, 'the party had lived on the land nearly
eight months, and had, therefore, fulfilled the condition precedent to a
valid entry. And in addition to this it may, with propriety, be stated
that in a former contest with Chas. W. Finch, this land was awarded to
J. T. Benson by decision of the Hon. Secretary of the Interior, dated
October 24th, 1878, and the case is now closed on the docket of the
office.
.
As the administrator has made pre-emption affidavit before you, I see
no objection to your allowing a pre-emption entry for said tract in the
name of Joseph T. Benson, upon the proof now offered, whenever the
administrator shall proffer payment therefor.
You will allow the entry as of the date the proof and payment were
offered, giving to the entry papers the current number and date.

POWELL vs. BEATTY.
Ovrrlapping C/aims.-The established rule for awarding entries where two or more
bonafide pre-emption claimants are found by the Government survey with conflicting
or overlapping cfaims is :
I. Joint entries for the adjustment of coterminous boundaries.
2. Entries by legaJ.subdivisions to include principal improvements.
3. Entry by the prior settler. Such entries to be allowed aa equity and justice may
require •.
Clurolue Lands,-Settlers on the Cherokee Indian lands prior to the act of May 11,
1872, not deeme4 trespassers.
A,finK Serrelary COWEN lo Comm'r G. L. 0., Sept. 8, 1875.

· I have examined the case of Mrs. E. S. Powell vs. Adam Beatty, preemption claimants under the treaty made with the Cherokee Indians, July
19, 1866 (14 Stat., 799), and the act of Congress approved May II, 1872
(17 Stat ., 98), involving title to lots 3 and 4,.section 18, 35, 17 E., Independence, Kansas, an appeal from your decision of December 9, 1874,
in favor of Beatty.
· You held that both claimants were trespassers upon Government land
prior to the passage of the act of 1872 ; that at that date Beatty had valuable improvements on lots 3 and 4, and that Mrs.' Powell had none, and
that. therefore the land should be awarded to Beatty.
It is contended upon appeal, that this land was opened to pre-emption
settlement by the treaty of 1866; that Mrs. Powell's·settlement ante-dated
that of Beatty and included the land in contest, and that she is therefore
entitled under the pre-emption act of 1841, by virtue of prior settlement.
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Admitting for the purpose of this case that the treaty of 1866 opened
these lands to pre-emption settlement, and conceding also, what seems to
be the fact, that Mrs. Powell was the prior settler, and I am still of the
opinion that your award of the land to Beatty should be affirmed.
The now established rule of the Department in cases where two or more
bona fide pre-emption claimants are found by the Government survey.with
conflicting or over-lapping claims, is to award entries in either one of
th(.ee ways, as equity and justice require, viz.: (1) Joint entries for an
adjustment of coterminous boundaries; (2) entries by legal subdivision
to include principal improvements; (3) entry by the prior settler.
The land in contest was surveyed in 1871, at which date Beatty was
living upon lot 4, and had valuable improvements upon and was cultivating portions of both lots 3 and 4, while Mrs. Powell had not resided
upon, cultivated, or improved any portion of said lots.
I think upon this state of facts, and under the rule of law stated above,
the land should be awarded to Beatty, and I accordingly affirm your
decision.
VENNIGERHOLTZ

vs. McKENNON,

ET AL.

7ou,1Entry.-

\\'here a boundary line is recognized between two pre-emptors, A and B,
who settled before survey on the same legal sub-division, and A sold to C after survey
-on a proper showing, a joint entry by B and C will be allowed.
Commissioner DURDETI to R~g-.and Ru., San Frandseo, Cal., Ju,u 8, 1874.

The oral testimony and documentary evidence shows as follows:
J. H. G. Vennigerholtz purchased March 31, 1865, from J. G. Vennigerholtz and wife, a tract of land within certain boundaries (marked
by red lines, Ex. D. ), said to contain 160 acres, about 60 acres of which
was enclosed with fence. He was also in possession of 160 acres of land
abjoining, which he held, with some cattle, as security for money loaned
by h_imto his uncle, J. G. Vennigerholtz, and of which he was to deliver
possession on the return of the money loaned. There was no instrument
in writing setting forth the condition of the possession of this 160-acre
tract by Vennigerholtz, there being merely an oral agreement between
the parties. The testimony shows that this latter tract, or a portion of
it, is now claimed by a settler named Null.
Vennigerholtz disclaims all right or title to the same as a pre-emptor.
This land which he held as security lies to the west of the land purchased
by Vennigerholtz.
The Government survey cuts off from the land purchased about twenty
acres on the east, and adds the same amount on the west, which tract he ha,,;
filed for. He has been in possession of the land filed for, except about
twenty acres on the east, ever since 1865, having cultivated portions of
the same annually. Since his purchase he has made valuable improvements on the same, consisting of houses, barns, fences, about thirty-five
acres ploughed and cultivated, etc. His improvements are valued at from
$2,000 to i4,ooo.
W. R. McKennon purchased February 23, 1872, from Miss Ellen T.
Pribble, the land he nQwclaims, with the exception of that portion within
the enclosure of Vennigerholtz. The land he purchased had been known
as the " DouglaS" and Spooner place. Before he purchased he sent one
Antrim to Vennigerholtz, to notify him of his intention to purchase, and
to ask him in regard to the boundary of his claim, or the line between
the two claims. Vennigerholtz informed Antrim that the fence (black
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line on Ex. D) was his western boundary between him and the Spooner
place, and that if McKennon would keep up his share of the fence it
would be all right, etc . Vennigerholtz had not tlfen filed his D. S., and
he was intending to apply for the land he had purchased from J. G. Vennigerholtz under the act of July 23, 1866, the land being within the exterior boundaries of the "Albion grant." He even made the proposition
to allow McKennon to prove up and pay for the land in contest, upon his
(McK .) giving security to reconvey that portion within the enclosure of
Vennigerholtz.
·
It is clearly established that both parties considered the fence to be the
dividing line between their respective claims.
McKennon settled upon the land immediately after purchase, and his
residence has been continuous . He has a dwelling house, barn, and
thirty -five acres of land ploughed and cultivated . .He has a garden upon
the land in contest, and it is alleged that his house stands upon the line
between the S. E. ¼ and S. W. ¼ of N. W. ¼, section 19. His improvements are valued at from $800 to $1,200.
Robert Cuthbertson purchased, January 18, 1872, the land he has filed
for, with the exception of that portion within the enclosure of Vennigerholtz, from J . W. Cureton, paying $800. He has not lived ~pon the land
continuously since the date of alleged settlement, neither have his cultivation and improvements been extensive. Bad faith on his part, however, is not alleged or shown. He purchased after survey, and must have
known the government lines. He did not, before purchase; inquire of
Vennigerholtz the line of boundary between the claim of his grantor and
Vennigerholtz. His settlement having been made after survey and subsequent to Vennigerholtz, his right is subordinate .
McKennon purchased after survey, but inasmuch as his grantor Vennigerholtz had held the fence referred to as the boundary between their
claims, and as McKennon took the precaution to inquire particularly as
to such boundary, and as both McKennon and Vennig1¥holtz have occupied and improved the lands according to their purchases, and as said
division was established prior to survey, a joint entry of the tract in contest is allowed. [Affirmed by the Secretary March 13, 1875.]

•
ALLEN vs. LANCASTER.
Pa,tition.-Under
the peculiar circumstances of this case, each party should take only
that ponion of the land in question covered by his respective possession and improvements . The General Land Office cannot advise as to the proper apponionment of
the respective interests, beyond suggesting an equitable basis, and such as will preserve
contiguity of tracts so divided.
Acting Commissitmtr HOLCOMB ltt Reg.anti Ru., Sall Lake City, Utalt,April 27 , 1881.

I have examined the contested case of James Allen vs. Hyrum Lancaster, forwarded with your letter of December 6, 1879, and involving title
to the W. ,¼, N. W. ~, and N. ½ of S. W. }(, Sec. u, 3 S., 1 W.
The records show that Allen fifed D. S. 7503, December 30, 1878, for
the land described, alleging settlement August 19, 1878, and that Hyrum
Lancaster filed D, S. 7$8o, January 16, 1879, for the N. ,¼ of N. W. j(
and N. ,¼of S. W. ¼, said Sec. u, alleging settlement September 9,
1878.
Upon proper representations to this office, showing that the descrip !ion in Lancaster's filing was erroneous, and that the error was clerical,
39
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thereby rendering his claim non-contiguous, he "was, by letter "G," of
March 21, 1879, allowed to amend his filing so as to embrace the-W . ¾
of the N. W. ¼'and N, ¾ ofS. W. ¼, in accordance with his settlement
and improvements.
This tract of land was reserved from legal appropriation by the H. E.
No. 2371, of Isaac Withers, until December 19, 1878, at which date it
was cancelled ; but at what date the cancellation reached your office is
not shown; nor does it matter in the investigation of this particular case.
It seems that both parties had made settlement and improvements on the
land before the said cancellation was effected by this office, and that
Allen had been instrumental in procuring the said cancellation, and that
prior thereto Lancaster had purchased the improvements on the land from
said Withers.
It will be observed that both parties settled without the protection of
law, and as the every~day life of each was in compliance therewith, no
specific act of settlement was required of either of them after the restoration of the land to legal appropriation.
But neither settler can embrace
in his claim land not in his possession and ·on which are the improvements of the other, who,. like himself, had settled without the protection
of the law.
Now, it is not definitely shown on which of the legal sub-divisions of
the tract in dispute the respective improvements of the parties are located,
but it incidentally appears that both have improvements on the northwest
legal subdivision, and the extent or limits of them are not definitely set
forth.
,
Under these peculiar circumstances, therefore, the only remedy under
the law which is available to the parties in contest is for each to take that
portion of the claim covered by his respective possession and improvements.
Owing to the peculiar conformation of the tract in dispute, and the uncertain locatioµ of the improvements of the parties to the contest, it.is
not within the pro\ince of this office to advise as to the proper apportionment of respective interests.
The division, however, should be upon an equitable basis of possession
and improvements, and such as will preserve contiguity to the tracts so
divided. •
·
This decision is based upon the doctrine promulgated in the decision
of the Honorable Secretary of the Interior in the case of Corrigan vs.
Ryan. Copp's Land Owner, June, 1877, p. 42.
The above decision was affirmed by Secretary Kirkwood, December 1,
1881.

REDINGTON

vs. NUNNELLY

ET AL.

Deceased Pre-emptor.-The second section act of March 3, 1!43, gives to the executor,
administrator, or one of the heirs, the absolute right to complete the necessary proceedings for acquisition of title in case of a deceased pre-emption claimant.
Heirs.-It docs not devolve upon the Land Department the duty of inquiring if there
are any heirs, but if there are any it casts the title distributively upon each by including him in the general provision.
Commissioner BURDETT to Reg-.anti Ru., Afaryrvi//e, Cal., Mani, 3, 1875.

I have considered the case of the heirs of John Redington, deceased,
vs. John Nunnelly and the California and Oregon Railroad Company, involving title to S. E. ¼' 17, 15 N., 6 E.
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The right of said company attached Nov. 25, 1867.
The records of this office show that Redington filed D. S. 4914, March
1, 1868, allegiQg settlement January 1, 1860.
Nunnelly filed D. S. 8380, November 13, 1872, alleging settlement
March 13, 18.72. The township plat was filed without date.
The non-mineral character of the land is clearly established.
The testimony on behalf of the heirs shows that the deceased settled
about the time alleged, that he resided upon and improved the land, and
had forty acres enclosed. His improvements, consisting of dwellinghouse, barn, and out-houses, were valued at $500.
It does not touch upon the matter of cultivation.
During the summer of 1871, owing to sickness, he was removed from
his house on the land to the hospital for Yuba county, where in September of that year he died.
The alleged incumbrance of the land by Redington is not sufficiently
proved to give it any controlling weight in the case.
The company claims that there are no heirs, and consoquently no entry
of the alleged claim can be allowed.
The second section of the act of March 3, 1843, (5 U. S. Stats., 619,)
provides" that in any case where a party entitled to claim the benefits of
any of the pre-emption laws shall have died before commuting his claim,
by filing in due time all the papers essential to the establishment of the
same it shall be competent for the executor or administrator of the estate
of such party, or one of the heirs, to file the necC$3.ry papers to complete the same."
.
This clause is specific, and gives to the executor, administrator, or any
one of the heirs, the absolute right to complete the necessary proceedings
for the acquisition of the title.
The subsequent proviso simply secures the rights of individual heirs by
requiring the entry to be made in the name of " the heirs," and casts the
title upon each individual having the right to share in it, without the necessity of incorporating his or her name in t~e certificate. It does not
restrict in any manner the operation of the section itself, but rather enlarges' it by changing the rule of the common law requiring the names of
the grantees to be inserted in the conveyance of a present interest in a
deed.
·
It does not devolve upon the Land Department the duty of inquiring
whether or not the party deceased has in fact left any heirs, and the question is not material. If there be such, they will of course share in the
estate, and be liable for its debts; and the statute, as ~fore stated, merely
casts the title distributively upon each, by including him in the general
provision.
·
Letters of administration issued December 14, 1871, from the probate
court of Yuba county, California, in favor of William L. Lawrence, who
applies to prove up the claim.
.
He is, therefore, one of the parties designated by the act of 1843, to
complete the title of the decedent, and .his right to represent the estate
is not questioned.
Even if this were not so, the railroad company had no right to the tract
at the date of definite location, Redington being then living and competent to make entry of his pre-emption. Consequently it has no interest
in the question as to the rights of the heirs or of other persons at the present time, unless it can defeat the original claim as it existed in 1867.
The claim of the company is therefore rejected.
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The land being awarded to the "heirs," the claim of Nunnelly must
be held subject to the prior right.

FRANKLIN SHISSLER.
Good Faitk.-Evidence of good faith on the part of a pre-emptor who entered tim•
bered land, erected a sawmill thereon, and sold lumber therefrom.
&crelary ScHURZ to COtNmissionn-WILLIAMSON, Ma)' 17, 188o.

There is no adverse claimant, and the tract is " timbered land."
The proof shows that Shissler erected a house on the tract in the fall of
1874, into which he then moved with his family, and that he has continuous!y resided therein from that date.
He has also erected a barn, blacksmith shop, and sawmill on the tract,
and has fenced two acres, of which one and one-half acres are under cultivation; all of said improvements being estimated at over $5,000 in
value. He has also cut the timber from· about 25 acres, which he converted into lumber, and sold to his neighbors. ·
·
On these facts you rejected his application because he had principally
1,1sedthe iand for timber speculation, and had not properly complied with
the requirements of the pre-emption law. I think this was erroneous.
His erection of a house, and inhabitation thereof for more than four
years, his cultivation of about two acres of the tract, with his large expenditures of money in buildings, and his offer to purchase the land, sufficiently indicate, I think, his good faith, and manifest no purpose to defraud the Government, or to acquire its lands in violation of law.
Section 2259 Revised Statutes authorizes a pre-emption by one "who
has made, or hereafter makes, a settlement in person on the public lands
subject to pre-emption, and who inhabits or improves the same, and who
haserected, or shall erect, a dwelling thereon;'' and section 2262 requires
that before a person claiming pre-emption rights. is allowed to enter lands,
he shall make oath that * * * " he has not settled upon and improved
such lands to sell the same on speculation, but in good faith to appropriate it to his own exclusive use.'' * * * *
I find no evidence that Shissler settled upon this land for purpose of
speculation therein, or that he has used or in any way appropriated it ex·
cept for his own use.
That he has converted timber into lumber from a portion of the tract,
and sold the same for neighborhood purposes, does not, in my opinion,
when considered with the other facts in the case, show his want of good
faith as a pre-einptor, or his failure to comply with the requirements of
the law; but only that in addition to his compliance with said requirements he has disposed of the timber by means of a sawmill, which clearly
he had the same right to do as· by manual labor, provided at the same
time he observed the obligations imposed on him by the law.
Your decision is reversed.

JAMES M. CLELLAN.
N«ue.-Notice of a hearing by mail is not sufficient. When personal notice is impossible or inexpedient, for satisfactory reuon1, the party should be notified by publication.
Secretary

ScHURZ

to Commission,r

WILLIAMSON,

Jan.

30, 188o.

I have considered the appeal of James M. Clellan from your decision
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of January 18, 1878, holding for cancellation his pre-emption cash entry
for the N. W. ¼ section 10, Twp. 16 N., Range 17 E,, M. D. M., Sacramento, California.
The record shows that Clellan filed declaratory statement for said tract
on August 14, 1875, and made proof and payment for the same on July
1s, 1876. Affidavits having been subsequently filed alleging bad faith on
his part, his entry was suspended, and a hearing ordered, Notice thereof was issued on November 27", 1876, returnable on January 9, 1877, and
a copy of said notice was sent to Clellan, by mail, at his postoffice address. No other notice was issued to him.
He was not present or represented at the hearing, and upon the testimony then submitted, you held his entry for cancellation. His appeal
alleges that he was never notified, nor knew of said hearing until April,
1878.
I think this notice was insufficient. As Clellan's postoffice address was
known, he should have been served with personal notice; or, that being
inexpedient for satisfactory reasons, or impossible, he should have been
notified by publication. No party should be deprived of rights without
due notice, which does not appear to have been given in this case.
I therefore modify your decision, and dismiss the present proceedings,
with directions that a new hearing be ordered.

E. ABANDONMENT

•

EUGENE

AND CONTEST .

MITCHELL.

Abandonmmt of Pn-e,nption.-Where
a party has filed his pre-emption declaratory
statement, he does not necessarily abandon his pre-emption claim by filing for the same
tract a soldier's homestead declaratory statement.
Secretary CHANDLER to Commissioner WILLIAMSON,JanU41J'
9, 1879.

Mitchell filed declaratory statement for the tract described June 26,
1873, alleging settlement the same day. He filed soldier's declaratory
statement for the same tract October 9, 1874.
He states under oath that he did so thinking that it would make him
more secure in his claim to the land, and not interfere .with his pre-emption filing.
You hold that when Mitchell filed his Soldier's Declaratory Statement,
he practically abandoned his pre-emption claim and initiated a new one.
I do not think that such a conclusion necessarily follows from that act.
From his declarations we must conclude that it was not his intention to
abandon his pre-emption right; his good faith is shown by his continued
residence on, and improvement of the land from the date of his filing.
His Soldier's Declaratory was evidently intended as an additional precaution, and not as the initiation of a new claim, or an abandonment of the
old one. In the case of Joseph W. Fitzgerald vs. Western Pacific R. R.
Co., decided by your office June 11, 1874, and affirmed by my predecessor March 23, 1875, ( Copp's Land Owner for July, 1875,) it was held
that the homestead entry of Fitzgerald, made in 1866 and abandoned in
1870, was not an abandonment of his pre-emption claim to the same
tract, initiated May 30, 1862.
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Following the doctrine in that case, I think your decision that Mitchell
abandoned his pre-emption right was erroneous. His filing would have
expired by limitation March 26, 1876, but at the date of his application,
April 5, 1876, there was no adverse claim to the N. ½ of N. E. ¼ of
section 4, and the same should be received. Mitchell asserts that his
crops were destroyed by the grasshoppers in 1874 and 1875; if such was
the fact, the time for making payment for the land, including the N. ¼
of N. W. ¼ of section 4, covered by the eritry of Donovan, was extended
to March 26, 1877, and his entry for that portion of the tract should be
allowed.
In view of the adverse claim of Donovan, you will call upon Mitchell
to furnish proof of the destruction of his crops, and this evidence should
be submitted with notice to Donovan, and when the same is received the
case should be decided upon its merits.
Your decision is modified accordingly.

JOHNSON vs. GRAYBILL.
A6andonmenl.-What
Acting Commissi~r

constitutes abandonment under the pre-emption laws.
CURTIS lo Reg. and Rt:c., Lincoln, Nebraska, St:pt. 3, 1875.

The case of William A. Johnson vs. R. W. Graybill, heard at your
office in May, 1875, has been duly considered. It appeared that Graybill
filed D. S. No. 4462 for S. W. ¼-,4, 10 N., 6 W., your district, August
23, alleging settlement August 6, 1872.
A contest was had between said parties, and having been appealed to
the Hon. Secretary of the Interior, he decided, December 12, 1874, that
Graybill had initiated a valid pre-emption claim prior to Johnson's homestead, and awarded to Graybill the right of entry, "conditioned upon a
future full compliance by him with all the requirements of the law."
The first trial was had in 1872. On the 16th of February, 1875, affidavits of abandonment by Graybill having been filed, this office ordered
the hearing now under consideration to determine the same.
It is shown, and not disputed, that Johnson has complied with all the
requirements of the homestead law. He has cultivated about 100 acres;
has an orchard, vineyard, over 100,000 forest trees; house, 2ox34 feet;
stable, 2ox40 feet,; granary, 12x12 feet; well, 80 feet deep; shed, cellar,
farming implements, etc.
It is also shown that ·Graybill resided on the land until about June,
1873. From that time to about January 1, 1875, he admits, in substance, in his own testimony, that he did not sleep a night on his claim
or cook a meal there; that he sold his cooking stove about January 1,
1873, and that his compliance with law . during said period consisted
principally in occasionally visiting the land and trying to lease the same
to another party, who declined to take it on account of Johnson's claiming it.
His defense to the charge of abandonment is based on his poverty.
He taught school, commencing in November, 1873, about sixty rods
from the land, slept in the school-house, and boarded at a neighboring
house. After the said decision by the Department in his favor, to wit:
about January, 1875, he took up his residence on the land, and has improved it with reasonable diligence since; his house was built in October,
1872. He claims that some party sawed off the rafters of his house at
one end and took away the ridge pole, so that the roof fell in. '.fhis is
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said to have been done in the fall of 1874, and it is not proven that Johnson was a participant or instigator of the trespass, nor can it be claimed
that it works an excuse for some fifteen months' absence prior thereto.
Mr. Graybill testifies that while he wa:s breaking land for corn in 1873,
Mr. Johnson sent his team from another part of the premises and "broke
right around or side of the breaking I had done, and the man then finished the resf aside of what Mr. Johnson had broke, leaving a strip that
Mr. Johnson had broke between this and the breaking that I had done."
He further testifies that late in the fall of 1874 a party took from his
house, after having been told by Johnson that it would be "all right," a
table, cupboard, bread-box, cake-griddle, tea-kettle, coffee-pot and bread pan. The following constitute the allegations of .annoyances from Johnson. In regard to the plowing difficulty, it is sufficient to say that it
amounted to nothing . No violence was used, no threats spoken, and
nowhere in his defence does Graybill eyen intimate that his failure in
residence was the result of any act or word of Johnson's.
Johnson testifies, in substance, that the party who took away the said
articles from Graybill's house asked him-Johnson-concerning
them,
and that he told him Graybill had abandoned t~e place, and if he would
see him-Graybill-he
thought it would be "all nght ." This particular
explanation is not contradicted. Obviously this act-whoever is responsible for it-did not cause Graybill's absence from June, 1873, to January, 1875, as it occurred late in the fall of 1874.
The evidence shows, and by Graybill's own affidavit, that his house
was so wet he could not sleep there, and his rude articles, of which he
had made use in housekeeping prior to June, 1873, were really abandoned by him. Hence I conclude that Johnson was in no manner responsible for his absence, nor indeed is it so charged by Graybi,ll. It is
shown that he had a $300 bond for teaching school in the winter of 1872
and 1873, and it is hardly presumable that, had he intended to comply
with the law, he would have felt compelled to board on adjoining land,
to permit his house to decay while in daily view, to sell his stove-an
article so necessary to every domicile-prior to leaving his claim, and to
fail to take a single meal or stay a single night on his claim for a period
of eighteen months.
It is shown that he frequently went to and from the tract in contest.
It will, however, hardly be seriously claimed that a succession of walks
to a claim is sufficient to fill the requirements of the pre-emption law, in
the absence of any residence or improvement.
While pecuniary embarassmen't might be an extenuating and relieving
circumstance in a case where actual residence, etc ., were in a measure
defective, yet I do not think Mr. Graybill's poverty was such that he
could not, with proper effort, have maintained his residence on the land.
He did not do so. His absence worked a forfeiture of his claim, and his
declaratory statement is hereby held for cancellation . Johnson's homestead will stand subject to a further compliance with law. Give due
notice hereof to all parties in interest, allow sixty days for appeal, and
report the case to this office promptly thereafter. ·

-
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HENSLEY vs. AYERS.
Assignment of Cerlifieale.-Where a pre-emptor makes lino.Iproof and payment and certificate for patent issued, such certificate may be assigned to a 6'"'4fide purchaser for
value, who will be protected in his purchase.
·
Purchasers Good Faith.-The good faith of the purchaser must be established by the
facts in the case beyond question, but when so established, his rights cannot be invali dated by showing that his grantor failed to comply with the law.
Seertlary CHANDLER lo Commissioner BURDEIT, April 27, 1876 .

I have considered the case of Isaac L. Hensley vs. Elijah S. Ayers, 'ininvolving the right to the W. ½ of the N. W. }.( of Sec. 15, T . 4 N., R.
6 E., Mt. D. B. and M., California, on appeal from your decision of
August 5th, 1875.
Hensley filed D. S. January 4th, 1872, on the land in dispute, alleging
settlement November 16th, 1871.
Ayers filed D. S., January 9th, 1866, on the W. ¾ N- W. ¼ of Sec.
15, and E. ¾ of N. E. ¼ of Sec. 16, T. 4 N., R. 6 E ., alleging settlement October 5th, 1864.
In December, 1869, a contest was instituted by Ayers against the Western Pacific R. R. Co. et al., for the land claimed by him, which was
finally decided by my prMecessor, Sept. 22, 1873, awarding the land to
Ayers.
November 7th, 1873, Ayers made final proof and payment for the land,
and received a certificate for a patent thereof.
May 8th, 1874, Ayers sold and conveyed by aeed his interest in the
land to one E. P. Figg for two thousand and five hundred dollars.
Subsequent to Ayers' entry of the land, Hensley filed affidavits with you,
alleging that Ayers had not resided upon the land since December, 1869:
Upon a consideration of the statements made in said affidavits, on the
15th of May, 1874, you ordered a hearing to ascertain the truth of the
charges therein contained.
From the testimony taken at said hearing, it appears that Ayers did not
reside upon the land in dispute from December, 1869, to the date of his
entry thereof. It also appears that Figg purchased the land of Ayers in
good faith, without notice of any defect in his right thereto, or that any
proceedings had been instituted to cancel the certificate issued to Ayers
for a patent thereof, and paid him $Boo at the date of purchase, and gave
his notes for the balance of the purchase money.
You held, that inasmuch that Ayers did not show a compliance with
the pre-emption law during the time the former contest was pending and
undecided, he thereby forfeited his right to the land, and the certificate
issued to him was void, and a purchaser from him, although ignorant of
his want of compliance with the law and fraud in obtaining such cert_ificate, acquired no rights to the land thereby . In this I think you erred.
The statute provides that "if any person taking such oath ( oath on final
proof) swears falsely in the premises, he shall forfeit the money which he
may have paid for such land and all right and title to the same; and any
grant or conveyance which he may have made, except in the hands of
bona fide purchasers, for a valuable consideration, shall be null and void,
except," etc. (Sec. 2262, Revised Statutes.)
In the hands of Ayers this certificate was voidable, and with the evidence presented in this case would be cancelled and the money paid forfeited to the government; but the express exception in the law for cases
where the rights of innocent parties are involved must not be treated as a
nullity.
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The local officers are made judges of the sufficiency of the final proof
in the first instance, and if satisfied therewith, upon payment for the land
the Register issues a certificate for a patent thereof.
This certificate vests in the pre-emptor an assignable interest in the
land. Myers vs. Croft, 13th Wall., page 291.
If that interest be sold and assigned to a bona fide purchaser for a valuable consideration, his right to the land must be established by the facts
in each case beyond question ; but when sd established his rights cannot
be invalidated by showing that his grantor failed to comply with the law.
Your decision is reversed, and I direct that a patent issue to E. P. Figg
for the land included in the entry of· Elizabeth S. Ayers.

MORAN AND CADY.
Innoeml Purdzaser.-A party who purchases land without enmination or inquiry, cannot be considered an innocent purchaser, especially when he fails to offer testimony,
showing his own good faith and that of his grantors, at an investigation ordered for
that purpose .
.
Fraud .-Irregularities
in the prc•cmP,!ion proceedings may be overbalanced in view of
ignorance and good faith, but a certificate issued to a pre-emptor on a sworn statement
of alleged facts which never existed, is void.
Surelary CHANDLF.R lo Commissioner BURDETI', Fe6ruary 29, 1876.

· I have considered the cases of James Moran and Alexander Cady, on
appeal from your decision of April 20, 1875.
The facts are sufficiently stated in your decision . These cases bear unmistakable evidences of fraud from their very inception. The testimony
taken upon the investigation ordered by you, warrants the conclusion
that Moran and Cady never made settlement upon the lands claimed, and
were never seen or known by the actual settlers in the p.eighborhood
where the lands are.
William S. Jackson, however, appears in the case, and claims that he
.is the innocent purchaser from Moran and Cady of the lands m<!ntioned
and described in their certificates of pre-emption entry. He presents
deeds duly executed, purporting to convey to him said lands. Th is presents the only question of importance in the case as it now stands.
Can Jackson, alleging himself to be an innocent purchaser of said
lands, obtain patents therefor upon certificates issued to the pre-emptors
upon false statements? I think not . It is not simply the question of
irregularity upon the part of the pre-emptors, which might be overbal anced by ignorance and good faith, but it is .a void certificate, because
issued upon a sworn statement of alleged facts, which never existed. I
am not fully satisfied that Mr. Jackson was entirely ignorant of the means
used to obtain the certificates upon which he now relies. He had an opportunity, upon the investigation ordered by you, to establish the good
faith of his purchase, and the bona jides of the settlement of his' grantors,
but neglected to avail himself of it.
He seems to rely solely upon the possession of the certificate and his
allegation of innocence . It is hardly to be presumed that Mr . Jackson
purchased these lands without examinmg them. . If he did examine them,
he must have discovered that there was no evidence of settlement upon
them by Moran and Cady. If he purchased them without examination
or inquiry, he can scarcely be considered an innocent purchaser. I am
brought to the conclusion, therefore, that the certificates issued to Moran
and Cady were fraudulently obtained, and therefore void, and that Mr.
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Jackson did not purchase them under such circumstances as to entitle
him to patents for the lands therein described.
Your decision is affirmed.
SHREVES vs. EATON.
Forftiture.-There is no forfeiture "1eclared because of a failure on the part of a preemption settler to make proof and payment for unoffered land within thirty months
from the time when he should have filed his Declaratory Statement-provided no adverse settler has made settlement on the land and complied with the law.
Grasshopper Itljury.-The
circulars issued by the General Land Office, of January S,
and May 11, 1875, under act of December 28, 1874, for relief of settlers whose crops
were injured or destroyed by grasshoppers, do not contain any regulation eompelling-a
pre-emptor to file a written notice with the local officers, claiming extension of time
under said act, but prescribing regulations, as to the proof to be presented of the destruction of crops, etc. They do not require that notice be given in advance of making final proof and paylllent, nor is this contemplated in the act itself.·
Commissioner WILLIAMSON to Reg-.and Ree., Coneordia, Kansas, Marci, 8, 1878. ·

There is no penalty prescribed by statute for a failure on the part of
the settler to make proof and payment as required by section 2267, and
the Government does not declare a forfeiture, following the conditions
prescribed in sections 2264 and 2265, unless an adverse settler's claim has
intervened, or in other words, unless advantage is taken of the settler'~
/aches by some person who makes settlement on the same tract, and complies with law.
•
The United States Supreme Court in Johnson vs. Towsley (13 Wallace
72), held that under the 5th section; act· of 3d March, 1843, the forfeiture was only declared where a subsequent settler has complied with law,
and that therefore a D. S. for such land is valid if made at any time before another commences a settlement or files a D. S.
By analogy the same principle applies to a settler who fails to make his
proof and payment for unoffered land within thirty months from the time
when he should have filed his D. S.
.
In the case under consideration, no adverse claim intervened for several
years after the party's filing might have been forfeited to another settler;
and in the meantime a remedial act wa<;passed which would extend the
right of all lawful pre-emption settlers falling within its terms. As before
stated, the act of December 28, 1874, extended the time for proof and
payment to July 1, 1876, and Shreves made his tender prior to that date.
As to the second point, the circulars issued by this office dated January
5 and May 11, 1875, embracing instructions to the local land-officers under said act of December 28, 1874, do not contain any paragraph wherein
a pre-emptor is compelled to file a written notice with the local officers
claiming an extension of time under said act, but prescribe regulations as
to the proof to be presented, of the destruction of crops, etc. They do
not require that notice be given in advance of making final proof and
payment, nor is this contemplated in the act itself. Circular of May 11,
1875, reads: "Those whose crops were destroyed or seriously injured in
1874, this class of pre;emptors sMuld file written notice claiming the
extension."
In view of all the facts presented in the case, I am of opinion that
Shreves has fully and-faithfully complied with all the requirements of the
pre-emption laws, as to residence upon, and cultivation and improvement
of the land, and he should be allowed to complete his entry.
Affirmed by the Secretary, November 21, 1878.
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EDWARD PETERSEN.
Conlest.-The affidavit of a contestant which does not question the good faith of a preemptor or his compliance with the requirements of the pre-emption law, is not sufficient ground on which to order a heanng.
Commissio,ur McFARLAND lo Reg. and Ru ., Colfax, Wasl,ington Terrilory,Fe/J. 6, 188:z.

The affidavits submitted, set forth in substance that there is not more
than ten acres of the claim that is susceptible of cultivation, and this in
small tracts not exceeding two acres ; that the remainder of the land is
broken and rocky, and valuable only on account of its proximity to the
town of Sprague, and, further, that the improvements made by Petersen
are of little value. You held that as said affidavits did not question the
good faith of the pre-emptor or his compliance with the requirements of
the pre-emption law, the same were not sufficient grounds on which to
order a hearing. Your ruling is sustained, and the entry of Petersen will
be allowed to stand .
STATE OF CALIFORNIA vs. AL.A:RI.
Quit-Claim Dmi .-A quit -claim deed executed by an occupant of public land will not
operate to estop the gnmtor from asserting his own subsequently acquired title.
Warranty Dud .-A settler who has conveyed by warranty deed the land claimed by
him cannot take oath prescribed by Sec. :z:z62Rev. Stats., and cannot, therefore, make
a valid pre-emption entry .
Annulling Contract.-The settler may render himself qualified to take the prescribed
oath by showing a rescission or annulling of the contract, by which title the pre-emptor
might acquire from the Government would inure to the benefit of another pre-emption
right.
.
Commissiont't'McFARLAND lo Reg, and Ru., Los Angeles, California, Oct. ro, r88r.

I have examined the case of the State of California vs. Juan de Jesus
Abri.
·
Your decision was adverse to defendant, upon the ground that he had
made conveyances by which the title he might acquire from the United
States would i-nure in part to the benefit of persons other th,Ln himself.
The appeal is taken upon the grounds that the conveyances referred to
were made prior to the initiation of his pre-emption claim, and could
not affect his good faith or the validity of his claim; that the deed from
Alari to Vejar (Ex . A.) was merely a quit-claim, and could not operate
to convey a subsequently acquired title , and that, if the deeds could be
held to be contracts to convey his after-acquired title, they could not be
held to be valid or effective, in view of the fact that such contract under
the pre-emption law would be unlawful.
The deeds referred to are filed as evidence in the case.
The deed from Al!lJ'ito Vejar (Ex . A), dated September 14, 1865, bargains, sells, and quit-claims all of his right, title, and interest in and to
a certain tract, containing about one acre, located by the evidence in lots
I and :z. These are not covenants of warranty.
This instrument cannot
be considered as being more than a quit-claim deed. It could not operate to estop Alari from setting up any title he might subsequently acquire
against those claiming under it.
But the deed from Alari to Santiago Lobo, dated November, 1869 (Ex.
B), is in all respects a warranty deed, conveying or attempting to convey
in fee simple a certain lot or parcel of land containing 3. 72 acres. The
tract described therein is shown by the uncontradicted testimony of Wilson Beach to be situate in lot 3, sec. 34.
It is such a deed as would, in accordance with all legal principles, estop
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Alari and those in privity with him from disputing the title of his grantee
or those in privity with him, and under which any title he might subsequently acquire to the tract conveyed would inure to the benefit of his
grantee, his heirs or a'iSigns.
The pre-emption law does not prohibit the making of such a deed, but
requires that the pre-emptor, before being allowed to make entry, shall
swear that he has not made any contract by which the title he might acquire from the United States would inure to the benefit of any other person, and imposes a penalty for false swearing in that respect. It does not
say that such a contract shall no/ be made, but that -the settler who attempts in such a manner to transfer the public lands shall forfeit his right
of entry.
It does not in any way affect the legal operation of a warranty deed to
convey subsequently acquired title, and permit the grantor to secure the
advantage of his own wrong, although title acquired by false swearing
would be vitiated by fraud, no matter in what hands it might be found.
' To adopt the reasoning of the appellant in this regard would be to
hold, that as no valid contract could be made by which the title that the
pre-emptor might acquire would inure to the benefit of any other person,
such attempted contract could not defeat the right of entry, and hence
the law-making power had done a vain and useless thing in providing for
a forfeiture of that right under the conditions stated.
It is clear to my mind that the outstanding deed from Alari to Lobo is
such a contract or agreement by which the title he might acquire from the
United States would inure in part to the benefit of another than himself,
and hence that upon application to make entry he could not lawfully make
the affidavit required by section 2262 Revised Statutes.
As this conveyance, however, is only a bar to entry, and does not vitiate his pre-emption right, he may when he applies to pi:ove up, do so, if
he can tlun show in proper manner a re-conveyance, or release of claim
by his grantee, or those holding \lnder him, of the premises described in
said conveyance, or by eliminating from his application to enter the lot
embracing same.
Inasmuch as the time within which Alari would, but for the pendency
of his contest, have been required to make proof and payment, has expired, he can oniy be allowed a reasonable time after notice of final decision in his case wi~hin which to tender proof and payment.
The State selection is held subject to the ability of Alari to make entry.

MAXWELL vs. BALLARD

ET AL.

Construction of State Law.-ln the absence of evidence to show that a conveyance of
land is illegal and void, or improperly executed under the laws <1f the State, the General Land Office cannot question its effect to transfer title, such action involving a construction of the laws of that State more properly within the jurisdiction of its own
courts.
Actin8' Commissioner HOLCOMB to Hee, and Hu., Bloonnncton, Ne6., Apn112, 1881 .

Referring to the case of William Maxwell vs. Charles W. Ballard and
James T. Clark, involving the S. E . ¼ section 21, Twp. 3, Range 18,
you found from the evidence submitted that Clark had conveyed eighty
acres of land, which embraced his the'n residence, title to which he had
acqu(red under the homestead law, to his wife prior to his alleged settlement. This you seemed to believe was merely to evade the provisions of
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law which disqualifies a person, who removes from land.of his own, from
making a pre-emption settlement; but held that he was literally within
the statute, and having been the prior settler and complied with law,
you awarded to him.
No appeal was filed, but if any had been, the relinquishments by the
homestead claimants would operate as a waiver thereof, and consequently
your finding of fact has b.ecome final under the Rules of Practice, and it
only remains to ascertain if your conclusion of law therefrom was correct.
No evidence was offered to show, or claim made, that said conveyance
was illegal and void, or improperly executed, under the laws of Nebraska.
Under these circumstances I do not deem it proper or competent for me,
in this, a collateral proceeding, to question the effect of the deed to
transfer the title to the land described therein, to do which would involve a construction of the laws of that State, matter more properly
within the jurisdiction of its own courts.
It matters not whether Clark sold the land for the purpose simply of
qualifying himself to claim under the pre-emption law or not, so long as
his deed has the effect to divest him of title. Having no title to the
land from which he removed, he is not within the prohibition of the
statute. Your opinion is concurred in. .
August 25 last, you transmitted the pre-emption proof of Clark submitted at your office the previous day. Said proof is satisfactory, and
was regularly made. You will, therefore, allow his entry as of the date
of his proof, giving it the current number and date, and writing across
the face of the certificate in red ink, "Allowed as of date, August 24,
1880," referring to this letter, to which reference should also be made in
the abstract of entries.
This action closes the case.

REBECCA

J. DELONG.

Wife.-Relinquisnmmts.-A
pre-emption settler has the legal right to relinquish his entry without the consent or signature of his wife.
&crdary CHANDLER to Commissioner WILLIAMSON, Fe/Jruary 26, 1877.

The legal question involved in this case is this : Had the husband a
legal right to relinquish his claim without the knowledge or consent of
the wife? I think he had that right, for the-reason that his rights in the
land were inchoate only, and those of the wife subordinate thereto, and
her consent or signature was not necessary to the act of relinquishment
in order to give it validity, and thus restore the lands to the public domain. The rights of both husband and wife were terminated by the act
of relinquishment, and while I agree with you that this is a case of hardship for Mrs. Delong, it is the hardship which the law imposes, and one
which it is not within the discretionary powers of this Department to
remedy.
Your decision is affirmed.
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II. VERSUS
HOMESTEADS.
CIRCULAR INSTRUCTIONS OF MARCH 21, 1878.
In view of a recent decision by the Hon. Secretary of the Interior, the
following regulation, contained in the eighth paragraph of the circular of
April 4, 1877, and reproduced on the seventh page of the general circular of December 1, 1877, regarding commutations of pre-emption filings
to homestead entries by parties wishing to avail themselves of the act of
Congress of March 3, 1877, entitled "An act for the relief of settlers on
the public lands under the pre-emption laws," is hereby rescinded, viz. :
"Under this statute, a party desiring to change his claim under a preemption filing to that of a homestead entry is required, in making the
change, to appear at the proper land-office, with his witnesses, and show
full compliance with the pre-emption law to date of such change, proof
of such compliance to be forwarded with the entry papers to this office.''
Hereafter, this interlocutory proof will be dispensed with. In lieu
thereof, the form of homestead affidavit in such cases must be amended
so a,; to set forth the fact of a previous pre-emption filing, the time of
actual residence thereunder, and the intention of the party to claim the
benefit of such time on his homestead entry, as provided for in the act of
March 3, 1877. When the final homestead proof comes to be made, the
party must show a bona fide residence on the land, and full compliance
with the legal requirements for the period prescribed in the homestead
laws as amended by said act.
J. A. WILLIAMSON, Commissioner.

CREDIT FOR SETTLEMENT.
COMMISSIONER'S

LETTER TO REGISTER AND RECEIVER,
KANSAS, JANUARY 30, 1879.

WICHITA,

A party who makes a pre-emption filing on a tract of land, and resides
on the same for a period of time, and then, in the absence of any adverse
claim, changes his pre-emption filing to a homestead entry, is allowed
credit under the act of May 27, 1878, for the time of settlement under
the pre-emption law, upon the five years' period of residence and cultivation required in making final proof on his homestead entry.

JOHN T. FARLEY.
Personal Altmdanu at Land O.ffeu.-There is nothing in the law of March 3, 1877,
authorizing the pre-emptor to change his filing to a homestead entry with credit for the
time he has resided on the land claimed, which requires his personal attendance at the
local office.
Secretary ScHURZ lo Commissioner WILLIAMSON, Marci, 13, 1878.

The local officers rejected said application because Mr. Farley did not
appear in person with his witnesses at their office, and make proof of his
compliance with the pre-emption laws, basing their action on the instructions contained in your circular of April 4, 1877. On appeal you held
that the applicant must appear in person at the local office, but that the
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testimony of his witnesses might be taken before a·judge or clerk. I do
not think your ruling is warranted by a fair construction of the law governing this case. There is nothing in the law authorizing the pre-emptor
to change his filing to a homestead entry which requires his personal attendance ~t the local office; and in the absence of such a requirement, it
is reasonable to suppose that Congress intended that the provisions of the
homestead law relative to entry and final proof should be followed in
cases arising under this act. Section 2294 of the Revised Statutes of the
United States authorizes the applicant for the benefit of the homestead
law to make the affidavit required by Section 2290 of the Revised Statutes, before the clerk of the court i;,f the county in which he resides, in
cases where he is "prevented by reason of distance, bodily infirmity, or
other good cause, from personal attendance at the district land office.11
The act approved March 3, 1877, entitled "An act to amend section
2291 of the Revised Statutes of the United States in relation to proof reqmred in homestead entries," [ 19 Statutes, 403,] authorizes the settler to
make his final homestead proof before the Judge, or in his absence, the
Clerk of any Court of Record, of the County and State, or District and
Territory, in which the land is situated.
It will be seen that personal attendance is not absolutely required in
making a homestead entry, and is wholly dispensed with in making the
final proof thereon; and as the law authorizing transmutation does not
require ·it, I can see no good reason why it should be exacted in cases
where good cause is shown for non-attendance. The claimant must show
a bona fide residence on the land and full compliance with the law when
he makes his final proof, and I am of opinion that this interlocutory
proof should be dispensed with, and in lieu thereof, the homestead affidavit should be so amended as to set forth the fact of a previous preemption filing, the time of actual residence thereunder, and the intention
of the party to claim the benefit of such time on his homestead entry,
under the act of March 3, 1877.
You will allow Mr. Farley to enter the land in question, after amending his homestead affidavit m the manner above stated.
Your decision is reversed.
'4

MULLAN & HYDE.
Prefn-m~e R,ght.-The third section of the timber culture act of March 13, 1874, was
enacted for the purpose of giving to the party who should contest and procure the
cancellation of an entry a preference right in the premises, which right, however,
must be exercised under either the homestead or the timber culture laws. But in case
the contestant should fail to take ad vantage of this right, and the cancellation of the
entry, the land would become subject to disposal under either the pre-emption or
homestead law.
CommissionerWILLIAMSON lo Rec. and Rec., Visalia, Cal., Jan .. 19, 1877.

I am in receipt of a letter from Messrs. Mullan & Hyde, of San Francisco, California, asking the cancellation of D. S. 6109 of Benjamin R ..
Webb, for the S. E. }( 30, 29 South, 27 East, M. D. M., filed April 3d,
alleging settlement January 11th, 1876.
This tract was formerly covered with timber culture entry No. 137 of
Andrew Lennox, cancelled by letter of this office of February 11th,
1876.
The records of this office also show additional homestead entries 1803
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and 1804, of Richard S. Wilks and Andrew J. Gaulding, for the N. ¾
and S. ¼ of said S. E. 3(, both made January 22d, 1876.
With the papers filed with the timber culture entry, I find the relinquishment of the !'aid Lennox, made January 15, 1876, before one G. V.
Smith, a notary public. It also appell,rs that on the 22d of January,
1876, contest notices against the timber culture entry were issued at the
instance of the additional homestead claimants. On this same day you
allowed their entries. On the relinquishment as sent up the timber culture entry was cancelled. It was contended by Messrs. Mullan and Hyde
that under section 3 of the act approved March 13th, 1874, land that is
once covered by a timber culture entry is only subject after the cancellation of said entry, to disposal under the homestead or timber culture
law; that the filing by Webb is therefore invalid, and should be cancelled.
Section 3 reads as follows: "That if at any time after the filing of
said affidavit and prior to the issuing of the patent for said land, the
claimant shall abandon the said land or fail to do the breaking and planting required by this act, or any part thereof, or shall fail to cultivate,
protect, and keep in good condition such timber, then and in that event
such land shall be subject to entry under the homestead laws, or by some
other person under the provisions of this act. Provided, That the party
makin~ claim to said land either as a homestead settler or under this act,
shall give at the time of filing his application such notice to the original
claimant as shall be prescribed by the rules established by the Commissioner of the General Land Office, and the rights of the parties shall be
determined as in other contested cases."
.
After a careful consideration of this matter, I am clearly of the opin.ion
that this section was enacted for the purpose of giving to the party, who
should contest and procure the cancellation of an entry, a preference
right in the premises, which right must however be exercised under either
the homestead or timber culture law. But in case the contestant should
fail to take advantage of his right and the cancellation of the entry, the
land would become subject to disposal under either the pre-emption or
homestead law. This view of the case agrees with that expressed by my
predecessor in a letter addressed to the local officers at New Ulm, Minnesota, under date of April 9, 1875, in which he held that "an abandonment or failure to break, plant, cultivate, etc., by a claimant under the
timber culture act, a homestead or timber culture claimant may file his
application to enter and give notice to the original claimant ; and on
proof of said failure the entry will be cancelled, and the application so
filed will be entitled to priority.
" The application under which this proceeding is authorized must be
either under the homesfead or timber culture ad. If, however, the entry
is canceled in any other manner, or for any other reason, or if the adverse
claimant does not make homestead or timber culture entry, the land will
subsequently be open to the ordinary disposition under the pre-emption
and other laws."
On the grounds as claimed by Messrs. Mullan and Hyde, I must refuse to cancel the filing of Webb. There is, however, one fatal defect in
it. Having been made at a time when the land was withdrawn by the
additional homestead entries of Wilks and Gaulding, it is invalid.
While these homesteads remain on record uncanceled, no other appropriation of the land can be recognized, and the filing in question is therefore hereby held for cancellation.
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Both of the additional homestead entries mentioned in this case have
been held for cancellation . Wilks', on the 6th of September last, being
based on fraudulent papers, and Gaulding's, on the!\12th of the same
month, he having previously exercised his right.

CHASE vs. BURON

ET AL.

Ad of /lfard, .J, r877.-Where applications to transmute from pre-emption filings to
homestead entries, though made prior to March jd, 1877, are not acted upon until
after the appronl of this act, such act is held to apply, and the time during which the
parties complied with the pre-emption laws is applied on the ho~stead entry .
Aelinc CommissionerBAXTER to Rec, and Rec., Elko, Nevada, August 10, 1877.

By letter "G" of the 19th ult., in the case of H. H. Chase vs. Gothfried Buron, E. W. Rhykert and Albert J. Scott, it was held that Chase
was entitled to the land in dispute, and his application to transmute his
filing to a homestead entry was allowed, but that he could not avail himself of the benefits of the act of March 3, 1877, as said act was not
retroactive in its effects.
·
I find that although Mr. Chase made his application to transmute his ·
filing to ·a homestead entry long prior to the passage of said act, his
application was not acted upon by this office until after the date of the
passage of the same, owing to the land embraced being involved in said
contested case. I think said act should apply in those cases in which the
applications (.to transmute pre-emption filings to homestead entries) are
acted upon by this office, subsequent to the approval of the act. 4-pplying this rule, tlte former decision of the 19th ult. is modified as to that
part, not allowing him the benefit of said act.
You will therefore issue the final homestead receipt to Mr. Chase upon
his applying for the same, and paying the required fees and commissions, ·
as his pre-emption proof shows that he has complied with the requirements of the pre-emption laws for over five years next preceding the
date of his application. The said proof is herewith returned, which you
will transmit with the homestead pa1,1ers,after noting on the back of the
entry papers in reference to this letter as "G," and by its date.

YEACKLE vs. HART.
Land not in Dispute- 'faint Entry.-A qualified party may transmute his pre-emption
filing to a homestead entry, as to the hmd not in dispute; and where, as m this case,
both parties settled prior to survey and have valuable improvements on one legal subdivision or lot, such lot may be entered jointly.
Aetinc Secretary BELL to CommissionerWILLIAMSON, Sq,temlur 16, 1879.

I have considered the case of Conrad Yeackle vs. Isaac F. Hart, involving lot 6, Sec. 20, Tp. 121, R . 43, Benson, Minnesota, on appeal
from your decision of March 12, 1879, awarding said tract to Hart, and
allowing Yeackle to transmute his filing as to lots 7, 8 and 9, to a homestead entry, under the act of March 3, I 877.
The record shows that Yeackle filed declaratory statement May 20,
1872, on lots 6, 7, 8 and 9, of said section, alleging settlement Sept. 20,
1869, and that Hart filed declaratory statf:ment May 13, 1872, for lots 2,
3, 4, 5 and 6, of said section, alleging settlement July '?3, 1870.
The township plat was filed in the local office April 20, 1872. YeackJe
40
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applied to transmute his filing to a homestead entry, and a hearing was
.held in July and September, 1877.
.
The testimony shows that Yeackle was the prior settler, and has on his
claim a house, barn, and thirty acres under cultivation, of which twelve
to fifteen are on lot 6.
Hart has a house, barn, and about four acres of breaking on said lot 6 ..
Both parties settled before survey, and each has improvements on lot 6.
I am of the opinion that a joint entry should be awarded the parties as
to lot 6, and that Yeackle should be allowed to transmute his filing as to
lots 7, 8 and 9, to a homestead entry, under the act named; and your
decision is modified accordingly.

A. T. HAGER.
Not Retroaetiw.-The act of March S, 1877, allowing homestead claimants to transmute
from a pre-emption filing is not retroactive, but applies only to cases transmuted since
its passage.
Commissionn- WILLIAMSON lo Re;:. and Ru. Lincoln, Ne6., :,Une I, 1877.

Referring to my letter of Feb. 7th last, rejecting the Timber Culture
Homestead final proof of A. T. Hager for the S. ¼ S. E. 3( Sec. 26,
Twp. 8 R . I E., for the reason that the party had not resided~upon the
tract under the homestead law a sufficient length of time to entitle him
to make final proof, the entry having been made March 20, 1876. The
fact of having resided upon the tract for a considerable length of time
under a pre-emption filing, does not entitle him to compute his time from
date of settlement under said filing. In your reply of the 3d ult., you
transmitted an affidavit by the party, through his attorney, J. M. Robinson, requesting that the case be re-examined with a view of approving
the same under the provisions of the act of March 3, 1877. I have to
state that the statute referred to, relates only to cases where the filing was
transmuted subsequent to its passage, it not being regarded as retroactive.
It is the opinion of this office therefore that the above mentioned decision
of Feb. 7 last, should stand as givc;n without modification, and· you will
so inform the party through his attorney.

SARAH E. COWEN.
Transmutin .l{ lo Homeslead.-The right to transmute to a homestead belongs only to the
party filing. A widow cannot transmute her late husband's filing nor make a homestead on the same tract until it shall appear that the heirs do not intend to prove up.
CommissionerWILLIAMSON lo Re;:. and Rec., Dm'(Jer, Col., AUl[flSI 17, 1878.

Sarah E. Cowen made homestead entry No. 3,680, March 13th, 1878,
for S. E. ¼ 33, 5 S., 70 W. and on the same day made final proof, certificate No. 1039, claiming credit for the period of settlement prior to
entry, under the D. S. 10,368-filed Aug. 31st, 1875, settlement alleged
Feb, 25th, 1874, by Miles Cowen, her deceased husband, and also· for
the time of service of deceased in the U. S. Army during the late war, a
period of one year, eight months and twenty-two days.
It is held by this office that the right to transmute to a homestead entry
is one belonging only to the party making the filing. Even in her own
name, acting independently of the pre-emption filing of her husband, a
widow should not be allowed to make a homestead on land embraced in
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said filing, until it shall appear satisfactorily that the heirs do not intend
to prove up.
A widow cannot be considered an heir unless declared such by special
law of the State.
in transmuting the D. S.
It will thus be seen that Mrs. Cowen's ~n
of Miles Cowen, is null and void, and heT final certificate is held for
cancellation, as illegal.
The proof shows that Mrs. Cowen has five children. If she be the
administratrix of the estate, in that capacity she may make final proof,
and payment, on the filing of her husband for the benefit of the heirs,
under section 2,269 Revised Statutes of the United States. Otherwise
the legally-authorized representative may do so within 60.days from your
notice of this decision.
Should thi!; action not be taken, Mrs. Cowen's entry may stand independent of her husband's pre-emption filing, subject to full compliance
with the homestead law.

HANSON vs. BERRY.

•

Two Homestead Entries Su6ject to Pre-empti~n Rights.-In a case where two homestead
entries had been allowed, subject to the right of a prior pre-emption claim, Hdd, That
it was improper to order a hearing on the application of the pre-emptor to dispose of
the homestead claims; that the pre-emptor's claim was not in jeopardy so long as he
complied with the law, and he should not have been allowed to cite the homesteaders
to a hearing until after publication for the purpose of making final proof.
Seeretary KIRKWOOD to CommiJsioner McFARLAND, Fe6. 20, 1882.

I have clmsidered the case of Wm. Hanson vs. Martin Joyce and Benjamin C. Berry, on appeal by Hanson from your decision of July 14,
1881, holding his declaratory statement upon certain lands in the Bloomington, Nebraska, land district for cancellation.
The record shows that Hanson filed· declaratory statement April 9,
1878, on the W . .½ N. E. ¼, and E. ¼ N. W. ¼ of Sec. 23, Tp. 1,
Range 19, alleging settlement February 6, 1878; that Joyce made homestead entry May 7, 1873, on the N. W. ¼ of said section, and that Berry
made homestead entry July 31, 1879, on the N. E. ¼ of said section.
Hanson therefore conflicts with Joyce as to the E. ¼ N'.W. ¼, and with
.
Berry as to the W. ½ N. E. ¼ of said section.
The testimony shows that during the year 1878 Hanson had about
twenty acres of the tract broken and put into wheat, and during the year
1879, about fifteen or sixteen other acres broken; ip all, at the date of
hearing, about thirty-five acres. He, also, immediately after his filing,
made a" dug-out" house on the land, into which he moved about May
1, 1878. In 1879 he dug a well 77 feet deep, which proving waterless
he dug another 110 feet deep. In respect therefore, to cultivation and
improvement, he has complied with the requirements of the law. The
local officers found also that he had complied with the law in respect to
residence. You find the reverse of this, and, for that reason, hold his
filing for cancellation.
The testimony shows that Hanson is a single and poor man, wholly dependent upon his labor for the means of support, and for improvement
of this land. He has neither team nor tools, and has paid for his improvements, valued at about 1250, from the proceeds of his personal
labor, wherever, among his neighbors, he could find employment. He
did not, therefore, reside continuously on the tract, but usually went there
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on Saturday evening, remaining over Sunday, and was there also at other
times, from a day to a month. He had no other home, and his house
was sufficiently furnished for the wants of a single man. His good faith
seems to be manifest; and as his settlement antedates that of Joyce and
Berry, whose entries were t»de with knowledge of his claim, I reverse
your decision and direct his liling to stand .
I would , however, remark in this connection that I see no proper
ground for the bringing of a contest in the manner in which it was
brought by Hanson in this case. His filing was of record and of acknowledged priority, and both homestead entries were made subject
thereto. He was in no jeopardy so long as he complied with the law;
and should no~ have been allowed to cite the other claimants otherwise
than by the required publication for the· purpose of offering final proof
and payment. As there is no record of such proceeding, the hearing was
prematurely and irregularly brought, and as the thirty-three months fixed
by statute for making final proof have already expired, you will direct the
district officers to call upon him to come forward, offer proof of continued compliance with law and make his final entry, within sixty days
from noticl to him of this decision.

III. VERSPS
STATESELECTIONS
.
CHAS. W. LOWE .
Sett/er-Sd,oo/ Seetion.-A settler before survey claiming, under the provisions of the
pre-emption law, a portion of sections 16 and 36, granted to the' State for school purposes, is required to file his declaratory statement within the legal period, otherwise
the right of the State will immediately vest as of the date of survey in the field.
Aeling Commissioner ARMSTRONG to Reg. and Ree., Leadville, Col., Dee. 27, 1879 .

I have considered the matter of the claim of Charles W. Lowe, to the
S. E. _}(, 16, 10.S., R. 77 W., who filed D. S. No. 58, May 24, 1877,
alleging settlement June 1, 1866, and transmuted the same May 6, 1878,
to homestead entry No. u8.
The subdivision lines of said township were surveyed between October
26 and November 2, 1868, and plat filed in the local office January 22,
1869.
By section 14 of the act of February 28, 1861 (12 Stats., p. 176), "to
provide a temporary government for the Territory of Colorado," sections
16 and 36 in each township were reserved for the purpose of public
schools in the States thereafter to be erected out of the same.
By act of June 2, 1862 (12 Stats . , p. 413), providing for the establishment of a land office in said Territory, the provisions of the pre-emption
act of September 4, 1841, were extended thereto, with the proviso "that
when unsurveyed lands are claimed by pre-emption, notice of the specific
tracts claimed shall be filed within six months after the survey has been
made in the field, and on failure to file such notice, or to pay for the
tract claimed within twelve months from the filing of such notice, the
parties claiming such lands shall forfeit all right thereto, provided . said
notices may be filed with the Surveyor-General, to be noted by 'him on
the township plats .''
-
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Under this provision of law, which was not repealed until the passage
of the act of July 14, 1870 (16 Stats., p. 279), Lowe should have filed
his declaratory statement on or prior to May 2, 1869; but it does not
appear from the plat of said township on file in this office, nor is it shown
that he did so file his notice with the Surveyor-General, not did he file it
in the local office, although the plat was filed there in January, 1869;
over five months prior to the expiration of the time allowed him within
which to file.
In the case of Mette vs. State of California, decided October 18, 1878,
and affirmed by the Honorable Secretary of the Interior May 27, 1879
(Copp's Land Owntr for February, 1879, p. 164), this office, construing
the 6th section of the act of March 3, 1853, granting pre-emption rights
in California, which provided that when unsurveyed lands are claimed by
pre-emption, the usual notice of said .claim shall be filed within three
months after the return of the plats of survey to the land office, and
proof and payment shall be made prior to the day appointed * * * for
the commencement of the sale including such lands, held that there
was an abandonment by the settler where there was a failure to assert his
claim by filing the usual notice thereof, or the failure to make payment
as provided in said section, as one ~f the couditions upon which the
right of pre-emptioa was granted, and in the case of Water & Mining
Co. vs. Bugby (6 Otto 165) the Supreme Court of the United States
held that where the settler on a school section, being under no obligation
to assert his claim, abandoned it, the right of the State became absolute
as of the date the surveys were completed.
These decisions apply as well to Colorado as to the State of California;
the same grant of sections 16 and 36 for school purposes was made to her
as to the latter State, subject to be defeated as to portions of the particular sections granted by the claims of settlers before survey which were
duly prosecuted to completion in conformity with law.
Viewed in the light of those decisions, it is evident that whatever
rights Lowe acquired by his settlement in 1866, were lost by his failure to
give the notice required by law, and thereafter to make proof and payment within the periods limited; and upon this failure to comply with
law or abandonment of his claim, the right of the State to the land settled upon immediately vested as of the date the survey was completed.
Under these circumstances, "Lowe's said homestead entry No. 118 was
unauthorized and illegal, and has, therefore, been held for cancellation.
Affirmed by Secretary Schurz, June 22, 1880.

JANE HODGERT.
Se~lions r6 and 36, in Utah.-The territory has no vested interest in sections 16 and
36. The law creates merely a reservation for a prescribed use, but the legal title remains in the United States.
Surv~y-Settlmunt.-The
reservation does not attach if, at date of survey, a settlement with a view to pre-emption had been made on said section, even though the
settler fails to file his declaratory statement within the time prescribed-by law. The
settler is protected by the rule laid down in Jqhnson vs. Towsley, and other cases
cited. In this particular the case differs from one arising in the State of California,
where the State has a grant of the particular sections which becomes effective at date
of survey in the field.
Stcrdary 5cHURZ to Commission" WILLIAMSON, N011.16, 188o.

I have considered the appeal of Jane Hodgert from your decision of
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April 19, 1880, holding for can'cellation her cash entry, No. 1830, of the
N. ¾ N. W. ?( section 36, town. 6 S., range 2 E., Salt Lake City district, Utah Territory.
The record shows that the township plat was filed in the local office,
March 15, 1869; that Mrs. Hodgert filed declaratory statement 5517,
April 8, 1876, alleging settlement in 1855, and that she proved up her
claim and entered the land April 5, 1878. Certain affidavits filed with
the appeal show that appellant is the widow of one Robert Hodgert, who
settled upon the tract in question in the year 1855, where he died in May,
1867; and that his widow has since continuously resided thereon.
You held that Mrs. Hodgert, by reason of failure to make known her
claim in the manner prescribed by law within three months from the date
of filing the township plat in the local office, and to make proof and
payment within. thirty-three months from that date, forfeited all right
acquired by virtue of settlement prior to survey, as upon her failure to
comply with the requirements of the law, the right to the tract in question vested in the Territory of Utah, as of the date of survey, and cited
the cases of Mette vs. State of California ( Copp's L. 0., February,
1879, p. 164), · and Natoma W. & M. Co, vs. Bugbey (6 Otto, 165),
.Copp'sL. 0., 4, 166, February, 1878), as authority therefor.
In this I think you erred; because there has been no grant of "school
lands" to Utah, consequently the Territory has no vested interest in the
16th and 36th sections.
Section 15 of the act of September 9, 1850 (9 Stat., 497), provides as
follows:
"That when the lands in the said territory shall be surveyed under the
direction of the Government of the United States, preparatory to bringing the same into market, sections numbered sixteen and thirty-six in each
township in said territory shall be, and the same are hereby, reserved for
the purpose of being applied to schools in said territory and in the states
and territories hereafter to be erected out of the same."
The foregoing section is substantially embodied in section 1946 Revised
Statutes; but before the latter became operative and before the land in
question was surveyed, the section quoted above was limited by the act of
February 26, 1839 (u Stat., 385, now sections 2275-76 Revised Statutes), in the following terms, to wit: "That where settlements with a
view to pre-emption have been made before the survey of the lands in the
fields, which shall be found to have been made on sections sixteen and
thirty-six, said sections shall be subject to the pre-emption claim of such
settler, and if they, or either of them, shall have been or shall be reserved
or pledged for the use of schools or colleges in the states or territory in
which the lands lie, other lands of like quantity are hereby appropriated
* * *
in lieu of such as may be patented by pre-emptors.''
This creates merely a reservation of the sections in question for a prescribed use, but the legal title thereto remains in the United States.
Just here the question arises, has Mrs. Hodgert a pre-emption claim to
which the land is subject, in contemplation of the act of 1859, and said
section 2275?
I think she has.
The case under consideration does not fall within the rule laid dawn by
either of the cases cited by you, but it falls within the exception provided
for in the acts cited as aforesaid, and the reservation thereby created did
not attach as of the date of survey.
In the cases cited by you there was an adverse claim, and the tracts,
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which were the subject of controversy, were included in a specific grant
of lands to the state of California, by virtue of which she acquirt:d title
thereto, and the right to control or dispose of the lands so granted, for
the purposes specified, upon the failure of the settler to record his claim;
in other words, to take advantage of a failure to comply with the legal
requirement of filing his claim within the prescribed time.
In the case under consideration, however, the Territory of Utah has no
such right or title, and the matter in controversy is virtually between the
United States and the appellant, and the former alone can take advantage
of the latter's failure to comply with the letter of the law in point of
filing her declaratory statement, and proving up and making payment
within the prescribed period. The case should, therefore, be treated in
all respects as between the United States and the appellant alone. This
case, therefore, comes within the rule laid down in the cases of Johnson ·
vs. Towsley (13 Wallace, 72), Lansdale vs. Daniels (10 Otto 113), Walker
vs. Walker (Copp's L. L., 293), and Erastus Kimball (Ibid. 295); and
the same reason for the United States to decline to take advantage of the
appellant's failure to file and enter the tract in question within the prescribed period exists in this case as in those last cited.
By admitting the appellant's claim, the quantity of lands pledged by
the United States to Utah for school purposes is not diminished; because
provision is made by the statute for selection by said territory, when
erected as a State, of lands in lieu thereof for the purposes intended.
Your decision is accordingly reversed.

HARRIS vs. STATE OF MINNESOTA.
The township lines of a certain township in Minnesota were sun•eyed between January
I and April 1, 1871, and the N. E., S. E. and S. W. comers of section 36 established;
but the subdivision of the township into sections and subdivisions thereof did not
take place until between December 6, 1873, and January 17, 1874.
1/tld, that Harris having settled on section 36 in August, 1873, is entitled to his land,
and the State will be granted indemnity therefor.
Secretary CHANDLER lo Commissioner BURDETT, llfarch 10, 1876.

I have considered the appeal of the State of Minnesota from your
decision of June 26, 1875, in the case of Peter Harris vs. the State of
Minnesota, involving the right to lots 4 and 5, S. E. ¼ of S. W. ¼,
and S. W. !,( of S. E. !,(, Sec. 36, T. 51 N., R. 23 W., Duluth, Minnesota. It appears that the township lines of said township were surveyed
in the field between 1st January and 1st April, 1871. By this survey the
N. E., S. E. and S. W. corners of section 36 were established. The subdivision of the township into sections and subdivir.ions thereof by survey
did not take place until between December 6, 1873, and January 17, 1874.
Harris filed D. S. December 1st, 1874, showing settlement August 20,
1873. Section 2275 R. S. provides that "When settlement with a view
to pre-emption has been made before the survey of the lands m the field
which :u-e found to have been made on section sixteen and thirty-six,
those sections shall be subject to the pre-emption claim of such settler,"
and provides indemnity to the State· therefor.
The only question presented is whether the survey of the exterior lines
of the township can be denominated a survey of the lands within the
township.
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I have no doubt it cannot, arid that Harris' settlement preceded the
survey.
Your decision is therefore affirmed, and his entry of the lands in question is approved.
METTE vs. STATE OF CALIFORNIA.
Sdioo/ Section.-The construction given sections 6 and 7, Act of March 3, 1853, by the
U. S. Supreme Court, is that where settlement and improvement are found to exist on
a school section at the time of survey, and properly proven, the right of the state to
the land is gone, and she is entitled to select other land in lieu thereof; but where the
settler, being under no obligation to assert his claim, abandons it, the title of the state
at once becomes absolute, as of the date of the survey, and the land is not left to be
operated upon by other acts of Congress.
A/Ja11donnunt.-By the abandonment referred to is meant the settler's failure to assert
his claim within a reasonable time, by filing the usual notice thereof, or by failure to
make proof and payment thereafter within the time prescribed by the statute.
Pre-tmption Law.-AII such claims must be asserted under the pre-emption law, and not
under the homestead law.
Commissioner WILLIAMSON to Reg. and Ru., Sacramento; Cal., Octo/Jer18, 1878.

I have considered the application of Henry Mette, to enter, under the
provisions of the Homestead Laws, the S. W. J,( of S. W. ¾,of Sec. 16,
Tp. 10 N., R. 8 E., M. D. M., on appeal from your.decision refusing to
receive the same for the reason that the tract applied for is part of a
school section, granted to the State as such, also because you have reason
to believe that the State has sold the land to other parties as school land.
Mr. Mette's application bears date January 2, 1878, but his affidavit
shows that he had settled upon the land over twenty-one years prior to
such date; that in May, 1856, he purchased the right of possession of '
the premises in question, with the improvements thereon, consisting of a
dwelling house and out-houses; that he resided in the dwelling house
until the summer of 1876, continuously, when he erected and moved into
a new dwelling-house on land adjoining, where he still resides; that his
improvements on the land in question consist of a stone wine cellar, a
barn, out-house, a vineyard covering about eight acres, about the same
number of acres in wheat, and a still-house, altogether of the value of
abo1'_fifteen hundred dollars; that the land in question had been continuoi)\ly resided upon, and in part cultivated since 1856, by different
~rties, and was so resided upon and cultivated at the date of the official
survey hereafter named.
The survey made by the United States, and above referred to, was
approved in 1866, and as the affidavit states, a certified copy of the same
was at the time filed in the office of the Surveyor-General of the State of
California, which showed, as it is elsewhere alleged, by proper and sufficient marks, that the land in question was settled upon at said date.
It does not appear that there has been any sale or appropriation of this
land made by this office, or that there exists any claim thereto, aside from
that of the applicant and the claim of the State of California.
Both parties claim under the act of Congress approved March 3, 1853
(10 Stat. 246).
-The particular sections of this act which the parties respectively construe for themselves, as entitling them to patents, are those numbered six
and seven.
·
Section 6 provides, "That all the public lands in California except sections sixteen and thirty-six * * * shall be subject to the pre-emption
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laws * * * PrQVided, That where unsurveyed lands are claimed by
pre-emption, the usual notice of such claim shall be filed within three
months after the return of the plats of surveys to the land offices, and
proof and payment shall be made prior to the day appointed by the President's proclamation for the commencement of the sale including such
* * * *
lands."
Section 7 provides "That where any settlement by the erection of a
dwelling-house or the cultivation of any portion of the land shall be made
upon the sixtc;enth and thirty-sixth sections before the same shall be surveyed, * * * other lands shall be selected by the proper authorities
of the State in lieu thereof.''
* * * *
The proper construction of these two sections having been before the
Supreme Court of the United States, it is decided that where settlement
and improvement are found to exist on a school section at the time of the
survey, upon these facts being shown in the proper mode to the officer of
the United States, the right of the State to the land is gone, and in lieu
of it she has acquired the right to select other land (Sherman vs. Buick,
93 U. S. R. 209).
.
In a later case it is decided that where the settler, being under no obligation to assert his claim, abandons it, the title of the State at once becomes absolute, as of the date of the survey, and that the land is not left
to be operated upon by other acts of Congress. (Water and Mining Co.
vs. Bugbey, 96 U. S. R. 165).
The question then recurs, what constitutes an abandonment of a settler's claim under the act of 1853? It seems to us that there is an abandonment where there is a failure· to assert it by filing the usual notice
thereof, or by failure to make payment as prpvided in said section six, as
one of the provisos or cortditions upon which the right of pre-emption is
granted. It is our. opinion that the preaemptive right, and protection to
the settler, is by the act made to depend upon his giving such notice, and
making payment within the time limited by the statute.
The settler, though in possession, is not obliged to assert any claim;
and until notice is given, there is no way of knowing that he intends to
ll$ert it, nor how extensive his claim may be. A reasonable time is allowed him after survey to give notice, make proof of his right, and pay
for the land .
He is not at liberty to continue in possession an indefinite .number of
years without notice, proof or payment, and thus leave it for years uncer tain whether the school section is to vest in the State, and what portion
of it is to go to a settler.
In this case, some ten years or more elapsed without any claim being
asserted or notice thereof given, and no land in lieu thereof has been
claimed bl the State. If ten years be allowable, or any period beyond
that -'given by statute, there is no limitation whatever. Such is neither
the lettet,J!P.r meaning of the provisions of the statute.
Upon tne failure to give notice, make proof and pay for the land occupied by Mette within the period allowed by law, the land at once vested
in the State of California as of the date of the approval of the survey.·
This, in our opinion, settles "the question of right, and we need only
refer to the fact that by former decisions of this office, even if the right
of claim exists, it can only be asserted under the pre-emption laws, and
not under the provisions of the homestead law.
Any supposed questions of equity or hardship in such cases <;an only
be addressed to the State of California, the owner of the legal title.
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Your decision refusing to receive said application is therefore affirmed.
You will advise the parties in interest of this decision, and that sixty
days will be allowed within which an appeal may be taken to the appellate authority; at the expiration of which time you will report promptly
what action, if any, has been taken.

SELBY

ET AL.

vs. STATE OF CALIFORNIA.

Invalid Slalt &kction.-An
invalid State selection does not reserve the land it covers
from appropriation under the pre-emption and homestead laws.
&hoof Stctions.- Those State selections are invalid which are made in lieu of sections
16 and 36 embraced in unadjusted confirmed Mexican or Spanish grants.
A'ew Selection.-The State cannot be permitted to substitute other lands actually lost so
as to defeat the claims of the pre -emptors; for such substitution would be virtually a
new selection taking effect from its date .
Filing-Co'1lest-Invalid
Slalt Stlution.-Where
parties claim under the homestead or
pre-emption laws, and apply to enter or file upon lands covered by a State selection
alleged to be invalid, they should be permitted to .contest the same after due notice to
the State ; and if after investigation it appears that the State selection is invalid as
alleged, it should be cancelled and their entries or filings be received as of the date they
were offered.
Secretary CHANDLER. lo Commfssiontr BURDETT, Marci, 10, 1876.

I have considered the application of George C. B. Selby et al., preemptors, to be permitted to prove up and pay for certain lands in Tp. 2,
S., R . 13 W., and 2 S., R. 14 W., also the application of James McEvoy
et al., to be permitted to file for certain lands in Tp. 2 S., R. 13 W., S.
B. M., Los Angeles District, California; all of said lands being claimed
adversely by the State of Ca\ifornia under selections made by her.
The case is before me on appeal by the said pre-emptors from your ad verse. decision of December 14th, 1874.
It is alleged that the State selections were made in violation of law,
and are therefore invalid, and no bar to the rights of the pre-emptors .
If the allegations are true the rights of the pre-emptors must be admitted,
for it is the established rule of this Department that an invalid State selection does not reserve the land it covers from appropriation under the
pre-emption and homestead laws. See decision of March 1, 1875, in
case of Francisco Aurrecoechea vs. State of California et al. (Copp's
Land Laws p. 325), of April 8, 1872, in case of State of California vs.
Haile and Watson (lb., p. 324) and of February 5, 1875, in case of McLain vs. Stanley.
It appears that the selections by the State were made under the sixth
section of the act of July 23, 1866 (14 Stat. 218), of lands in lieu of
certain school sections 16 and 36, which it is alleged were lost to the
State by reason of being included in Spanish or Mexican grants. They
antedate the claims of the pre-emptors, and for this reason alone, without
considering the question of the validity of the said State selections, you
reject the pre-emption claims.
You have not forwarded any data with the case, to enable me to judge
of the validity of the said selections; but on an examination of the records of the proper division of your office, I. find that in nearly every
instance the school sections alleged to be lost to the State, and in lieu of
whicb these selections are made, are included in the limits of a grant not
yet adjusted and without final survey. The question of the loss of such
lands tQ the State had not been settled, for the law just quoted provides
that such question shall be determined "in case of Spanish or Mexican
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grants, when the final survey of such grants shall have been made "
The State had not lost the land, and was not entitled to select indemnity
therefor. Her pretended selections were therefore without authority of
law an·d void. She cannot be permitted to ~ubstitute other lands actually
lost and thereby preserve her selections, so as to defeat the claim of said
pre-emptor, for such substitution would be virtually a new selection taking
effect from its date. See case of State of California vs. Haile & Watson
(Copp's Land Laws, p. 324).
You will therefore cause careful examination of the State selections to
be made, with a view of determining their individual validity; and where
you find them invalid by the rule just indicated, reject the same and examine the pre-emption claims upon their merits.
•
In cases where persons claim under the homestead or prc!-emption laws
and apply to enter or file upon lands covered by a State selection alleged
to be invalid, they should be permitted to contest the same after due
notice to the State ; and if, after investigation, it appears that the State
selection is invalid as alleged, it should be cancelled, and then entries or
filings be received as of the date they were offered.
I reverse your decision.

SELBY

ET AL.

vs. STATE OF CALIFORNIA.

Wlun &ltctions Allach.-The right of a State to make selections of lands only attaches
when the final survey of the grant is made, and the Commissioner of the General Land
Office has approved such survey.
Approval of Stltction-Htlation .-The approval, by the Secretary of the Interior, of,
State selections, should not be held to relate back to the date of selection to the prejudice of adverse claims.
Surtlary CHANDLER to Commissio,in, WILLIAMSON, AU!fUSI18, 1876.

The case of Geo. C. Selby, et al., pre-emptors, vs. State of California,
was decided by me under date of March 10, 1876, in favor of the preemptors.
·
It having been shown that this decision affected the title of the State
to a very large and valuable body of lands, and that the State authorities,
being unaware of the pendency of the case, -had failed to present any
argument in support of its title, a rehearing was ordered by me, and very
full and exhaustive arguments have been presented in behalf of both parties. Never doubting that all selections of lands made by the State of
California, in lieu of the 16th and 36th sections, embraced within the
limits of a private grant, before the approval of the survey of such grant,
were irregular and not in conformity with law, and being informed that
the subject of confirming such selections was pending in Congress, I have
withheld my decision in the case for the action of that body,
Congress having adjourned without legislating on the subject, it becomes my duty to dispose of the case. It cannot be doubted, and I do
not understand it to be questioned by the attorneys for the State, that
the right of the State to make their selections only attaches when the
final survey of the grant is made. Whether a survey is final or not can
only be known when it receives the approval of the Commissioner of the
General Land Office; consequently the right to select can only be exercised by the State upon such approval.
Tested by this rule, the selections made by the State of the lands in
question were premature and irregular; and if the lists containing the
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same were now presented to me for approval, I should be compelled to
reject the same. But I learn that the State, in many instances, has proceeded to make selections without obtaining lists from the .Surveyor-General; and these selections have subsequently been certified by your office
and approved by this department; and on the faith of such apprqval,
thousands of acres have been sold to bona fide purchasers. On many of
these lands improvements have been made by such purchasers, and their
value has thereby become greatly enhanced. From the date of the ap proval of these selections, the lands have been treated by your office as
the property of the State, and not subject to entry under the homestead
and pre-emption laws of the United States.
Under these circumstances, no settler who has gone upon the selected
lands subsequent to the approval of the selection, can complain that he
did not have full notice of the claim of the State, and of the action of
this department.
If any person, entering adversely to the State, has made any improve ments on the land, it has been done with full knowledge that, under the
ruli1;1~and practice of your office, no entry by him would be permitted.
It 1s contended by counsel for the State that the approval of the selections by this department relates back to the date of selection, and i~ not
subject to revision but is conclusive upon me. 'f-am not prepared to yield
(ull assent to this doctrine. The selection was not made by any officer
of the United States, and could not bind the government.
It was made without authority of law, and possessed no validity until it
received the approval of the Secretary. From the date of its approval it
operated as a reservation of the lands from private entry, but the approval
under such circumstances should not be held to relate ·back to the date of
selection, to the injury of adverse claims to the land. In this case it appears that the township plats were filed in the Land Office at San Francisco, April 22, 1868, and the greater part of the lands were selected by
the State on the same day one tract was selected May 12, 1868, and on
the 27th May, 1868, the plats were withdrawn by the Surveyor-General.
The plats b!!ifig withdrawn from the records, it also appears that the
selections were not entered up by the Register. The plats remained
withdrawn until Nov. 21, 1871, when they were filed in the Los Angeles
district, within' which the lands in question were then situated. In the
meantime the parties claiming under the pre-emption laws allege that
they settled upon the land in good faith without notice of any claim by
the State. The selections were approved by Secretary Delano on the 24th
November, 1871, with the exc~ption ofS. E . ¼ 29, T. 2 S. 13 W., which
was approved October 26, 1872.
.
Selby, Wilkinson, McClain, Green, Foster, McCreary, Ketchum, D.ouglas, and Hand, were each allowed to file D. S . for the lands occupied by
them, their filings were promptly offered in some instances before the approval of the selections and in every instance within fifteen days after the
filing of the plats, and each alleges settlement long prior to November 21,
1871, though subsequent to April 22, 1868.
I cannot learn that their filings were canceled by your office, or that
any objection was made thereto until they offered to prove up and pay for
the lands, .when the entries were held by you for cancellation, and the
case is now here on appeal from that order.
James Pierce applied to file, February 24, 1873, alleging settlement July
25, 1870, and Jos. McEvoy applied to file, March 29, 1873, alleging settlement October 21, 1871.
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In view of the facts above stated, I am of the opinion that my decision
of March 10, 1876, should be vacated, and the selections approved by
this department to the State before final survey of said grants should be
permitted to stand, subject to the following qualifications:
1st. All subsisting homestead or pre-emption rights which antedate the
approval of the selections should be allowed priority over the claims of
the State.
2d. Whenever, upon the approval by your office of the survey of a
private grant, it shall be found that any section or part of a section for
which lieu lands have been selected falls without the survey, the selections
so made shall be deemed invalid, unless the State shall substitute therefor
another 16th or 36th section, for which it shall then be entitled to make
selections.
No further selections should be permitted in advance of the approval
of the survey; and the Surveyor-General of California should be.
instructed not to furnish lists to the State of the 16th and 36th sections
included within the limits of any private grant, until he shall have
received official information trom you that the survey thereof has been
approved. Selections by the State should only be permitted upon the
lists received from the Surveyor-General.

SELBY vs. STATE OF CALIFORNIA.
Ading &cretary BELL. to CommissionerWILLIAMSON, May 31 1879.

I have considered the case of George C. B. Selby vs. The State of California, involving the southwest quarter of section 17, township 2 south,
range 13 west, S. B. M., Los Angeles, California.
This case has been under consideration in various forms for a number
of years, and all the facts connected therewith are well known to the parties in interest and to this department.
In my decision, dated August 7, 1877, in the case of David Foster
( Cqpf's Land Owner, Vol. V., p. 5), it was held that the survey of the
pubhc lands m said township 2 south, 13 west, became final when the
plat thereof was filed in the local office, April 22, 1868, and that said
lands were subject to selection by the State as indemnity at that time.
The tract claimed by Foster was selected by the State in lieu of land
lost in the private grant known as the " Rancho El Sobrante de San Jacinto," patented October 26, 1867.
The tract in question claimed by Selby was selected by the State, April
22, 1'868, in lieu of land alleged to have been lost in place on account of
its location within the limits of the private grant "San Jacinto Nuevo,"
not yet patented; hence there has been no official adjudication that the
land has been lost in place.
Adopting the rule announced in the Foster case relative to the status
of the land at the date of selection, the fact remains that said selection
was premature and invalid. It was, however, approved to the State by
the head of the land department, November 24, 1871.
Since the decisions of this department, dated March 10 and August 18,
1876, in this case, an act of Congress, affecting the claim in question,
has been passed, and important decisions, affecting the principles involved,
have been rendered by the Supreme Court of the United States.

688

PRE-EMPTIONS.

The provisions of this act of Congress and the decisions of the court
must be followed in disposing of the questions now presented. Selby
asserts a claim to a tract of land under the pre-emption law. Has he a
claim that can be recognized by this department?
As before stated, the tract in question was approved and certifi_ed to the
State of California in the year 1871, by the head of the land department.
This approval and certification hac; the same force and effect, and is
equivalent to a patent, which "is the highest evidence of title," and is
conclusive as against the ~overnment and all claiming under junior patents
or titles, until it is set aside or annulled by some judicial tribunal. ( 2
Wall. 525.)
In the case of Moore vs. Robbins (6 Otto 530), decided at the October term, 1877, the Supreme Court say: "While conceding for the
J,resent, to the fullest extent, that when there is a question of contested
.right between private parties to receive from the United States a patent
for any part of the public land, it belongs to the head of the land depart ment to decide that question, it is equally clear that when the patent has
been awarded to one of the contestants, and has been issued, delivered,
and accepted, all right to control the title or to decide on the right to
the title has passed from the Land Office. Not only has it passed frpm
the Land Office, but it has passed from the executive department of"the
government."
The highest judicial authority of the government has thus, in unmistakable language, announced a rule at once right and just and reasonable,
for this department to follow in the matter of the disposal of the public
domain.
After the title had passed to the State in 1871, no officer of this department had any legal right to take any action looking to a second
transfer of title under the pie-emption law. No citizen could, by any
act of settlement or otherwise, perfect a title or obtain a vested right to
land the title of which had been transferred to the State of California.
As settlement under the pre-emption law mere!y gives the .applicant the
preference right to purchase, and as the ~overnment has the legal right to
dispose of the land as it may choose, prior to the date of proof and payment, when in the absence of a valid adverse claim, and in the absence
of illegality, a· right vests, it follows that as the title to the land had
passed to the State in 1871, Selby acquired no legal or vested right to the
land by the tender of proof and payment in 1873, nor by actual proof
and payment in 1876.
This proposition cannot be successfully denied, even tho~gh it is admitted that the approval to the State in 1871 was illegal. Should approval be annulled by competent authority, and the question become one
simply between the settler and the government, the latter might give to
the acts of the former that weight and force and effect which justice and
sound policy might dictate.
Admitting, as we must, that the approval to the State was illegal, is it
the duty of this department to call upon the Judicial Department of the
Government to institute proceedings to set aside and annul said transfer
of title?
The first and third sections of the act of Congress approved March 1,
1877, are as follows, viz:
"SEc. 1. That the title to the lands certified to the State of California,
known as indemnity school selections, which lands were selected in lieu
of sixteenth and thirty-sixth sections, lying within Mexican grants, of
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which grants the final survey had not been made at the date of such selection by said State, is hereby confirmed to said State in lieu of the sixteenth and thirty-sixth sections, for which the selections were made."
"SEC. 3. That the foregoing confirmation shall not extend to the lands
settled upon by any actual settler claiming the right to enter not exceeding the prescribed legal quantity uader the homestead or pre-emption
laws: Pruvided, That such settlement was made in good faith upon
lands not occupied by the settlement or improvements of any other person,
and prior to the date of certification of said lands to the State of California by the Department of the Interior: And provided farther, That
the claim of such settler shall be presented to the Register ancl Receiver
of the district land-office, together with the proper proof of his settlement
and residence, within twelve months after the passage of this act, under
such rules and regulations as may be established by the Commissioner of
the General Land Office." (19 Stats. 267.)
The title to the tract in controversy was thus confirmed to the State, .
unless it was excepted under the I'I'Ovisionsof the. third section.
Selby alleges settlement as a pre-emptor in September, 1869. The first
question to be considered is, did he settle in good faith upon land not
occupied by another?
This is a question of fact.
The land was selected by the State agent, and notice thereof filed with
the Register of the local land office, April 22, 1878. The selections, of
which this was one, were matters of notoriety. The evidence does not
show positively that Selby was aware of such selection at the time he
made settlement in September; but two or more witnesses testified that
they conversed with him very soon after the settlement, when the selections by the State, or the location of school warrants, were discussed.
In view of all these facts, it is difficult to believe that Selby was ignorant of the fact that the land was claimed by the State, or through the
State, at the time he settled thereon. It is impossible to reconcile the
testimony submitted at the hearing relative to the settlement of Selby.
It appears that for several years prior to 1869, one or two poor Spanish
families had occupied the tract, and lived in a house or hut located
thereon.
Selby testifies that he purchased the improvements and the right of
possession from these parties. On the contrary, Gynacio Quijado testifies
positively that he sold to Selby some corn and beans, but did not sell him
the hut-nothing but the corn and beans. On his cross-examination,
Quijado testifies that he and Angel Molino purchased the tract together,
and that when he went to Sonora he left Molino in possession.
Leveriano Heredes testifies that Quijado sold to Selby the corn and
beans; that Quijado went to Sonora, and left another family living in the
hut. One day the family went to town, and when they returned, ~he
man who had bought the crops (Selby) refused to allow them to enter the
house, and the head of the family, Angel Molino, put up a shelter back
of the house, and remained there several days, to see if he could get the
man out; but as he did not succeed, he left the place and went to town.
Heredes testifies that he saw the family back of the house, and that
Molino told him of the circumstances.
Selby denies that he dispossessed the parties, and asserts that he came
into peaceable possession of the premises.
After careful consideration of the evidence, I am of opinion that Selby
has failed to show that he was ignorant of the claim of the State, or of a
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claim through the State, at the date of his settlement ; he has also failed
to show that he came into the possession of the premises in a legitimate
manner.
As Selby claims under the pre-emption law, he must show that he made
a bona fide settlement in accordance with the provisions of the third sec.
tion of the act of March 1, 1877.
The Supreme Court, in the recent case of Atherton vs. Fowler et al. ( 6
Otto 513), and in the case of Hosmer vs. Wallace, decided at the present term, have in unmistakable language expressed the opinion that a
party cannot initiate a valid pre-emption claim by a trespass or an intrusion upon the claim of another. It is not essential that the adverse possession must have been a valid one under some statute for the disposal of
the public lands.
In view of the decisions above cited, I am of the opinion that if Selby
had knowledge of the fact that the tract was claimed under a location by
the State, he could not have made a settlement in " good faith," as contemplated in the act of. 1877.
I am forced to the conclusion that he must have been aware of that
fact. Neither do I think that the evidence establishes the fact that he
made his settlement in good faith, so far as the transaction with the former occupants of the land is involved.
·
If Selby has a claim capable of being perfected under the pre-emption
law, it can only be done after the title, now in the State, has been annulled.
·
To attempt to annul the transfer of title, once made by the government,
is a grave proceeding, and should neve, be undertaken except to vindi cate the honor or to protect the interests of the government, or to defend and protect the rights of a citizen .
In view of the facts as presented before me, I do not think that it is
my duty to request the Attorney-General to institute proceedings' to set
aside the approval to the State, made in 1871.
If the testimony of the witnesses given at the hearing is true, I do
not think an action to set aside the approval could be successfully maintained ; and with this belief, to recommend such an action would be a
violation of official duty .
I am, therefore, of the opinion that the cash entry of Selby was erroneously allowed, and that the same must be canceled and the approval to
the State must remain intact.
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